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Ibe  Cases  marked  with  an  asterisk  (*)  are  reported  Ex  Relatu^, 


i8q6. 

3d  Mareb. 

' ir— -^ 

Iriud. 
Fradice, 
Evidence* 


PRATT  V.  BARKER. 
PRETTY  V.  BARKER. 

The  Plaintiff,  Pratt,  had  formerly  been  a  Horse- 
dealer.    At  the  time  when  he  executed  the  Deed  after- 
mentioned,  he  was  eighty  years  old,  and  subject  ^to  fre-  — - 
quent  attacks  of  the  gout    The  Defendant,  Bark^,  faS  towtwidB 
was  a  Surgeon  and  Apothecary,    and,    for    thirteen  a  voluntary 

years,  had  attended  the  Plaintiff,  and  also  was  often  Deed  executed 

by  an  old  and 
consulted  by  him  respecting  the  management  of  his  infinn  Man  in 

Property :  and,  having  received  the  Dividends  of  some  fevour  of  a  Per- 
Stock  for  a  deceased  Sister  of  the  Plaintiff's,  he,  after  SndS  h£1i?  a 

Surgeon,  and 
received  the  Dividends  off  some  Stock  for  him ;  it  ap|iearing  tbat  tbe 
nature  and  effect  of  the  Deed  were  fully  explained  to  the  Grantor,  by 
his  Solicitor,  before  he  executed  it,  and  that  no  undue  Influence  had 
been  exercised  over  him.    //^  4^^-  -4^^* 

If  a  Bill  is  amended,  by  adding  Parties,  after  Witnesses  have 
been  Examined,  their  Depositions  cannot  be  read  against  the  new 
Parties.  A^- 
Vol.  I.  ^  B 
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i8«6.  her  Decease,  received  them  for  the  Plaintiff.     The 

'  latter,    being   much  displeased   at  having  to  pay  a 

Pbatt        large  Sum  for  Probate  and  Legacy  Duty   upon  his 
^     '  Sister's  Effects,  determined  to  dispose  of  his  Property 

in  his  Life-time ;  and,  accordingly,  Barker,  by  his  de- 
sire, went  to  Mr.  Sparling,  a  Solicitor  whom  the  Plain- 
tiff had  before  employed,  and  instructed  him  to  prepare 
a  Declaration  of  Trust  of  Two  Sums  of  Stock,  the 
principal  Part  of  the  Plaintiff's  Property,  by  which, 
after  the  Plaintiff's  Decease,  certain  specific  portions 
of  the  Stock  were  to  be  held  in  Trust  for  different 
Persons,  and  the  residue,  for  the  Defendants,  Barker  and 
Osborne,  who  were  to  be  the  Trustees. 

The  Deed  was  accordingly  prepared,  and  executed 
by  the  Plaintiff  on  the  evening  of  the  4th  of  December 
1820. 

The  Bill  alleged  that  the  Plaintiff,  for  some  years 
before  he  executed  the  Deed,  had  been  incapable,  from 
age  and  infinnities,  of  managing  his  affairs :  that  Bar- 
ker, in  the  course  of  his  attendance  upon  the  Plaintiff^ 
had  acquired  great  influence  over  him :  that  the  Plain- 
tiff, when  he  executed  the  Deed,  was  ignorant  of  its 
contents,  and  believed,  from  Barker^s  representations, 
that  he  was  making  a  testamentary,  and  not  an  irrevo* 
cable  disposition  of  his  Property :  and  it  prayed  that 
the  Deed  might  be  set  aside,  as  having  been  fraudu- 
lently obtained  by  the  Defendants. 

Mr,  Sparling,  however,  who  was  one  of  the  Witnesses 
in  the  Cause,  deposed  that,  notwithstanding  the  in- 
structions he  received  from  Barker,  he  left  blanks,   in 
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the  ingrossment  of  the  Deed,  for  the  names  of  the  i8q6. 

Persons  who  were  to  take  the  residue ;  and  that,  when 
he  attended  the  Plaintiff  with  it  for  execution^  the 
Plaintiff  desired  him  to  fill  up  the  Blanks  with  the  De- 
fendants' names,  that  he  carefully  read  over  and  ex- 
plained to  the  Plaintiff,  the  nature  and  effect  of  the 
Instrument,  and  particularly  pointed  out  to  him  the 
distinction  between  it  and  a  Will:  that  the  Plaintiff 
fiilly  understood  the  nature  and  effect  of  the  Deed,  ex- 
ecuted it  Toluntarily,  and  then  gave  it  to  Barker,  and 
desired  him  to  keep  it. 

The  Plaintiff  Pratt  having  died  pending  the  suit, 
it  was  revived  by  Pretty,  his  Executor. 

Mr.  Home  and  Mr.  WUbraham,  for  the  Plaintiff, 
commented  on  Pratt's  age  and  infirmities,  the  confi- 
dential situation  in  which  Barker  had  stood  to  him, 
and  the  influence  he  had  acquired  over  him :  on  the 
improvidence  of  making  an  irrevocable  disposition  of 
the  Property :  on  Sparling  having  received  his  instruc- 
tions firom  Barker,  and  having  had  no  communication 
with  Pratt,  except  late  in  the  evening  on  which  the 
Deed  was  executed,  and  when  Osborne  and  Barker 
were  present:  and  they  cited  Huguenin  v.  Ba$eley(a) 
and  Gr^ths  v.  Robins  (b). 

Mr.  Heald,  Mr.  Shadwell,  and  Mr.  Spence  appeared 
for  the  Defendants  Osborne  and  Barker,  but  were  not 
required  to  atgue  the  case. 

(a)  14  Ves.  275.  (b)  3  Madd:  191. 

B  2 
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^^*^  said  to  be  uncommonly  rich,  it  was  spoken  of  compa- 

^  ratively  only ;  and  that  the  question  throughout  the 

xu  Cause  had  been,  not  whether  the  Land  was  uncommonly 

Hamsoit.       rich  Water  Meadow,  but  whether  it  was  Water  Mea- 
dow at  all* 

The  Cases   cited  for  the  Plaintiff  were  Fenion  r. 
Browne  (a),  and  Trower  y.  Newcome  (6). 

The  Vice-Chanceilor  took  time  to  oonsider  the  Case, 
and  then  gave  Judgment  to  the  following  effect : 

I  do  not  accede  to  the  argument  that  the  principles 
upon  the  subject  of  Representation  are  uniformly  the 
same  in  Equity  as  at  Law :  for,  in  the  Case  of  Stewart 
V.  AUiston  (c),  Lord  Eldon,  C.  states  the  doctrine  of  the 
Court  to  be  otherwise.  In  a  Bill  for  a  specific  perform- 
ance it  is  not  sufficient  to  say  that  the  Purchaser  has 
been  negligent,  if  the  Vendor,  who  seeks  the  aid  of  a 
Court  of  Equity,  has^  in  his  conduct,  been  incorrect. 
I  agree  with  Sir  William  Grant,  M.  R. ;  in  the  Case  of 
Troioer  v.  Newcome,  that  a  Representation  which  is 
vague  and  indefinite  is  to  be  treated,  by  a  Purchaser, 
only  as  a  ground  for  enquiry ;  and  the  doubt  in  that 
Case  is  whether  the  Purchaser'was  not  justified  in  con- 
cluding that  the  Representation  amounted  to  a  state- 
ment that  the  Incumbent  was  Eighty-two  years  of  age. 
Unless  the  expression,  used  in  this  Case,  can  be  consi- 
dered as  a  Representation  that  the  Land  in  question 
was  not  imperfectly,  but  perfectly  watered,  then  the  ex- 
pression is  vague  and  indefinite ;  and,  upon  the  best 
consideration  I  can  give  this  Case,  I  think  I  should 
strain  the  meaning  of  the  words  '^  uncommonly  rich 

{a)  14,  V«.  144        {b)  3  Mer.  704,        (c)  1  Mer.  «6. 
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Water  Meadow  Land/'  if  I  were  not  to  confine  the  mean- 
ing to  the  qnality  of  the  Land,  and,  in  that  Bense,  it 
professes  to  be  nothing  more  than  the  loose  opinion  of 
the  Auctioneer,  or  Vendor,  as  to  the  obyions  quality  of 
the  Land,  upon  which  the  Vendee  ought  not  to  have 
placed,  and  cannot  be  considered  to  have  placed  any 
reliance.  I  lay  no  stress  upon  the  circumstance  that  a 
Rent  of  the  Land  is  mentioned  in  the  particular  of 
sale;  because  it  is  not  a  Rent  fixed  by  contract  with 
Aa  Lessee,  but  a  part  of  a  gross  Rent,  paid  for  the 
Land  in  question  and  other  Premises  compriiBed  in  the 
same  Lease ;  and  is  arbirtarily  apportioned  by  the  Ven- 
dor. The  Purchaser  must  therefore  complete  his  Con- 
tract 

Mr.  Sugden  and  Mr.  Jacob  appeared  for  the  Plain- 
tiff. 

Mr.  Htald  and  Mr.  Girdlutane  for  the  Defendant. 


15 


i8ft6. 


Scott 
HANtoir. 


VICARyt;.WIDGER.(*) 
1  HIS  was  a  Bill  of  Interpleader. 

The  Plaintiff  obtained  the  common  Injunction  for 
want  of  an  Answer^  and,  afterwards  obtained  a  special  xhe  Plaintiff 
Injunction  to  stay  all  proceedings,  upon  payment  of  the  in  a  Bill  of  In- 
Money  in  dispute  into  Court.  J^^ at wicefor 

a  special  IdJudc- 
don  on  payment  of  the  Money  into  Court,  without  first  obtaining  the 
conmion  Injunction. 


7th  July. 

* V ' 

Infvnction. 

Interpleader. 

Practice. 
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1896.  One  of  the  Defendants  put  in  his  Answer  and  ob- 

^  tained  an  Order,  nm,  to  dissolve  the  Injunction. 

ViCA&T 

WiDGBR.  '^^^  Defendant  now  moved  to  make  the  Order  nisi, 

absolute. 

Mr.  Knight  for  the  Plaintiff. 

The  Vicb-Chancellob: 

The  common  Injunction^  as  the  practice  is  now  set- 
tledy  was  a  superfluous  proceeding  on  the  part  of  the 
Plaintiff;  but,  an  Order  to  dissolve  it,  would  be  a  useless 
expense,  as  it  would  leave  the  special  Injunction  in 
force. 

I  once  thought  it  might  be  useful,  never  to  grant  the 
special  Injunction,  upon  an  interpleading  Bill,  unless 
the  Plaintiff  had  first  obtained  the  common  Injunction. 
And  my  reason  was,  that  it  would  compel  the  inter- 
pleading Plaintiff  to  have  recourse  to  this  Court,  in  an 
early  stage  of  the  proceedings  at  Law,  and  before  much 
expense  was  incurred  there ;  instead  of  leaving  him  at 
liberty  to  file  his  Bill  the  day  before  the  trial,  and  after 
all  the  expense  was  incurred  at  Law.  But  a  subsequent 
Case,  before  the  Lord-Chancellor,  has  settled  the  prac- 
tice otherwise. 
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1896. 
DAVID  V.  WILLIAMS.  (*)  t4th  &  24ih 

July* 

IHE  Master  having  reported  the  Answer  imperti-        Practice. 
nenty  the  Defendant,  on  the  loth  of  May,  filed  Excep-       Escqition. 

lions  to  the  Report,  and,  on  the  11th,  obtained  an  An  ExcT^ 

Order  to  set  down  the  Exceptions,    He  set  them  down  may  be  regularly 

aocofdingly,  and,  on  the  same  day,  obtained  a  Certi-  ^^  *®,^« 

ficate  of  having  so  done;  and,  on  the  13th,  served  the  ^g  to  Imperu- 

Plaintiff  with  the  Order  and  Certificate.  nence  after  the 

Order  to  ex- 
punge, and  at 
On  the  11th  of  May,  the  Plaintiff  had  taken  out  a  any  time  before 

Warrant  to  expunge  the  impertinence  and  tax  the  Costs,  Matte  ^'^'^i' 
and  attended  upon  that  Warrant.  On  the  13th,  but  after  ]y  expunged, 
the  Plaintiff  was  served  with  the  Order  and  Certificate,  ^  ^$i4(,s^z^ 
the  impertinence  was    expunged.    The  Plaintiff  then 
saed  out  a  Subpoena  for  the  Costs,  and  issued  an  At- 
tachment against  the  Defendant.    The  Defendant  now 
moved  to  discharge  the  Attachment  for  irregularity, 
with  Costs. 

Mr»  Ktdghtg  for  the  Motion,  cited  Norway  v.  Rotue 
(a),  and  said  that  the  Plaintiff  had  no  right  to  expunge 
the  impertinence,  after  an  Exception  had  been  regularly 
set  down :  and  that  an  Exception  might  be  regularly 
filed,  at  any  time  before  the  Order  to  expunge  was  ac* 
tually  executed. 

Mr.  Home  and  Mr.  Roots,  contri,  contended  that, 
after  the  Order  to  expunge  was  regularly  made  and 

(«)  1  Mer.  135. 
Vol.  I.  c 
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1826. 
* . ' 

David 

V, 
WlLXIAMS. 


S4lh  July. 


drawn  up,  it  was  too  late  to  file  an  Exception ;  and  that 
the  Order  to  expunge  had  been  properly  acted  upon, 
and  the  Attachment  regularly  issued. 

The  Case  was  ordered  to  stand  over  that  the  Regis- 
trar might  inquire  into  the  practice. 

The  Vice-Chancbllor  : — 

The  question  is  whether  the  Plaintiff  has  been  regular 
in  his  proceeding.  Upon  inquiry  into  the  practice, 
I  find  that  the  Plaintiff  is  irregular,  and  that  the  De- 
fendant is  at  liberty  to  except  to  the  Masters  Report 
of  impertinence  after  the  Order  to  expunge,  and  at  any 
time  before  any  proceeding  on  that  Order. 


sSth  January 
&  13th  July. 

Custom  of 
LoMfom, 

Widow. 


ONSLOW  V.  ONSLOW.  (*) 

IHIS  Bill  was  filed,  by  the  surviving  Trustee  under 
the  Marriage  Settlement  of  the  late  Sir  Francis  Samuel 
Drake,  pr^ying  ^^^^  ^h®  Rights  and  Interests  of  the 

Estate  of  siTho-  Defendants    in  the  sum  of  7,500/.    three   per  cent. 

neraryJF'reeman  consols,  and  in  certain  Furniture  and  Effects  included 
in  the  Settlement,  might  be  ascertained  and  declared 
by  (he  -decree  of  the  Court. 


The  PerBooal 


of  the  City  of 
London,  is  in 
case  of  his  dy- 
ing intestate 
distributable 
according  to  the 
Custom  of  Lon- 
don ;  and  his 
Widow  is  not 
barred  of  h^ 

Customary  Share  by  a  Settlement  which  is  expressed  to  be  in  lieu  of 
all  Dower,  or  Thirds  or  other  Portion  at  Common  Law  or  otherwise^ 
out  of  his  Freehold  and  Copyhold  Lands.  /  /r  ^^.  J^ 


In  1782,  in  consequence  of  Lord  Rodney*B  victory^ 
Sir  Francis  Samuel  Drake,  who  was  an  Admiral  in  the 
tloyal  Navy,  was  presented  with  the  Freedom  of  the 
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City  of  London ;  and,  on  the  5th  of  August  1 784,  was 
made  a  Liyeryman  of  the  Grocer*s  Company,  and  took 
the  Oaths. 

By  the  Settlement  on  the  Marriage  of  Sir  Francis 
Samuel  Drake   with  Miss  Pooky  Onslow,   dated  the 
21st  and    22d  of  January   1788,    it  was   witnessed 
that,  "  for  making  a  competent  Jointure  for  the  said 
Pooley  Onslow,  in  case  she  should   survive  the  said 
Sir  F.  S.  Drake,  in  bar  of  Dower,  and  for  making  a 
Provision  for  the  Children  or  Issue  of  the  Marriage," 
certain  real  Estates  of  Sir  Francis  Samuel  Drake  were 
conveyed  to  Trustees,  to  the  use  of  Sir  JP.  S.  Drake, 
and  his  Assigns,  for  his  life ;  with  remainder  to  Miss 
Onslow,  and  her  Assigns,  for  her  life ;  and  it  was  de- 
clared that  a  sum  of  15,000/.  three  per  cent,  consols, 
which  Sir  F.  S.  Drake  had  transferred  to  the  same 
Trustees,  should  be  held  by  them  upon  Trust  to  per- 
mit Sir  F.  S.  Drake,  or  his  Assigns,  to  receive  the 
Dividends  during  his  life,  and,  in  case  his  intended 
Wife  should  survive  him,  upon  Trust  to  permit  her  and 
her  Assigns  to  receive  the  Dividends  for  her  own  use 
for  her  life ;  and  the  Settlement  contained  divers  li- 
mitations over,  as  well  of  the  real  Estates  as  of  the 
Stock,  in  favour  of  Children  of  the  Marriage,  with 
an  ultimate  limitation,  in  default  of  Issue  of  the  Mar- 
riage, to  Sir  F,  S.  Drake,  his  Heirs,  Executors,  Admi- 
nistrators and  Assigns  :    and  it  also   contained  the 
following  declaration : 

"  It  is  expressly  declared  and  agreed  that  the  Pro- 
vision and  Setpement,  hereinbefore  made  for  the  said 
Pooley  Onslow,  in  case  she  should  happen  to  survive 
the  said  Sir  Francis  Samuel  Drake,  is,  or  is  intended, 
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Onslow 

V. 

Onslow. 


or  hereby  declared  to  be^  and  shall  and  is,  at  all  times 
hereafter,  to  be  construed,  deemed  and  taken  to  be  in 
lieUf  full  satisfaction  and  bar  of  all  Dower  or  Thirds,  or 
other  Portion^  at  Common  Law  or*otherwise',' which  she 
the  said  Pooley  Onslow,  can,  shall  or  may,  have,  claim 
or  demand,  out  of  all  or  any  part  of  the  Freehold  or 
Copyhold  Lands,  Hereditaments  and  Premises  of  the 
said  Sir  Francis  Samuel  Drake." 


In  1789,  Sir  Francis  Samuel  Drake  died  intestate, 
and  without  Issue  of  the  Marriage,  leaving  Dame  Pooley 
Drake,  his  Widow,  surviving.  By  the  death  and  intes- 
tacy of  Sir  F.  S.  Drake,  his  Widow  became  entitled  to 
a  moiety  of  the  15,000/.  three  per  cent,  consols; 
which  was  accordingly  transferred  to  her.  The  other 
moiety  continued  invested  in  the  name  of  the  Plaintiff, 
upon  the  Trusts  of  the  Settlement ;  and  the  Dividends 
were  duly  paid  to  the  Widow,  and,  on  her  marrying 
again,  to  her  second  Husband,  till  1822,  when  she  died. 
Her  second  Husband,  Mr.  Serjeant  Onslow,  who  was 
one  of  the  Defendants  to  this  suit,  insisted  that 
Sir  Francis  Samuel  Drake  having  been,  at  the  time  of 
the  Settlement  and  till  his  Death,  a  Freeman  of  the 
City  of  London,  his  Widow  was  not  barred  of  her 
rights,  by  the  Custom  of  the  City,  to  the  personal 
Estate  of  her  late  Husband ;  and  that,  in  the  events 
which  had  happened,  she  was  entitled  by  such  Custom 
to  one  half  of  the  personal  Estate  of  Sir  F.  S.  Drake, 
at  the  time  of  his  death,  and  to  one  half  part  of  the 
remaining  half  of  such  personal  Estate,  under  the  Sta- 
tute of  Distributions ;  and,  therefore,  required  the  Plain- 
tiff to  transfer  to  him  one  half  part  of  the  7,500 /« 
three  per  cent,  consols. 
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The  other  Defendant  was  the  personal  Representa-  i8a6. 

tive  of  Sfr  F.  S.  Drake,  who  insisted  that  by  the  pro-      '        "^ ^ 

visions  of  the  Settlement  the  Widow  was  barred  of  all  Onslow 
right  by  the  Custom  of  London. 


When  the  Cause  came  on  to  be  heard  on  the  26th  of 
January  1826,  it  was  made  a  question  whether  Hono- 
rary Freemen  were  subject  to  the  Custom  of  London  as 
to  the  distribution  of  their  Estate  in  the  case  of  intes- 
tacy. The  Vice-chancellor,  therefore,  ordered  that  the 
Cause  should  stand  over;  '' and .  that  the  Lord  Mayor 
and  Aldermen  of  the  City  of  London  do  certify  the 
Custom  of  the  said  City,  by  the  mouth  of  the  Recor^ 
der  of  the  said  City,  on  the  following  points^  namely : 

**  First,  whetber  Sir  JP.  S.  Drake,  the  intestate  in  the 
Pleadings  of  this  Cause  named,  and  who  was  not  free 
of  the  said  City  by  Birth,  or  by  Servitude,  or  by  Pur- 
chase, or  otherwise  than  as  aforesaid,  was,  at  tlie  time, 
a  Freeman  of  the  City  of  London,  in  the  sense^  mean- 
ing and  operation  of  the  Custom  of  the  said  City, 
relating  to  the  distribution  ef  the  Effects  of  Freemen 
whadte  intestate? 

**  And,  in  case  the  Custom  of  the  City  of  London  as 
to  the  distribution  of  the  personal  Estate  applied  to 
such  a  Freeman  as  the  said  Sir  F.  8.  Drake  was ;  then, 

**  Secondly,  whether  there  is  any  Custom  of  the  City 
of  London,  by  virtue  whereof  thre  Widow  of  a  Free- 
man, having  the  Benefit  and  Provision  of  such  a  Set- 
tlement as  the  Settlement  in  the  Pleadings  in  this  Cause 
stated,  is  debarred  from  her  customary  Share  of  his 
personal  Estate  ?" 

c  3 
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On  the  13th  of  July  i8a6,  the  Mayor  and  Aldermen 
of  the  city  of  London,  by  word  of  mouth  of  the  Re- 
corder^  who  appeared  in  Court  for  that  purpose^  certi- 
fied as  follows : — 

^'  We,  the  said  Mayor  and  Aldermen  of  the  said 
City,  by  Newman  Knowlys,  Esq.  the  Recorder  of  the 
City,  by  word  of  mouth  of  the  said  Recorder,  accord- 
ing to  the  Custom  of  the  said  City,  do,  in  obedience  to 
the  annexed  order,  humbly  certify  that  Sir  F.  S.  Drake 
was,  at  the  time  of  his  death,  a  Freeman  of  the  City 
of  London^  in  the  sense,  meaning  and  operation  of  the 
Custom  of  the  said  City,  relating  to  the  distribution 
of  the  Effects  of  Freemen  who  die  intestate ;  and  we 
further  certify,  in  like  manner,  by  the  mouth  of  the  said 
Recorder,  that  there  is  not  any  Custom  of  the  City  of 
London  by  virtue  whereof  the  Widow,  having  the  Be- 
nefit and  Provision  of  the  Settlement  in  the  Pleadings 
in  the  said  Cause  stated,  is  debarred  from  her  cus- 
tomary Share  of  the  Intestate's  personal  Estate/' 

And  the  Recorder  then,  for  the  better  certainty  of 
the  Court,  delivered  in  a  written  Certificate  te  the 
same  effect ;  which  was  signed  by  the  Lord  Mayor  and 
Twelve  Aldermen. 

Mr.  Wakefield  for  the  Plaintiff. 

Mr.  Home  and  Mr.  Daniel  for  the  personal  Repre- 
sentative of  Sir  F.  S.  Drake. 


Mr.  Hart,  Mr.  Shadwell,  Mr.  Sugden  and  Mr.  Ellison 
for  Mn  Serjeant  Onslow. 


CASES   IN  CITANCERY. 


^3 


The  following  Casea  were  mentioned: — Pott  v. 
Lee  (a),  Lewin  ▼.  Lewin  (b),  Atkins  v.  Waterson  (c), 
JBabington  v.  Greenwood  (d). 

The-  Vice'Chancelhr  decreed  according  to  the  effect 
of  the  Certificate. 

Reg.  Lib.  1835.  B.  f.  ifiSa. 


1826. 


Onslow 

V. 

Onslow. 


(tf)  1  Eq.  Abr.  157.       (h)  3  P.  W,  15.       (c)  1  Eq.  Abr.  159- 
((f)  I  P.  W.  530.    Pre-  Cha.  505. 


5th  Mf% 

IBt  August; 


Executor. 
Ad  Executor- 


COCKERELL  v.  BARBER.  (♦) 

Charles  barber,  by  his  Will,  gave  to  his- 
Friend  and  Partner,  JoAn  Palmer  100,000  Sicca  Rupees,  in  India  is  enti- 
to  be  paid  as  soon  as  conveniently  could  be  after  his  ^^^^  V*  *  ^^^' 
death,  and  appointed  Palmer  his  Executor.     By  a  Co-  cent  on  all  A^*^ 
dicil  he  gave  to  Po/mer,  whom  he  described  as  the  Ex-  seU  of  a  Testator- 
ecutor  named  in  his  Will,  200^000  Sicca  Rupees  in  ad-  there  ^ludine* 
dition  to  the  100,000  Rupees.  the  Assets  which 

he  retains  in  re- 

The  MaUer'B  Report  stated  that  Mr.  Palmer  had  re-  tolbimself  not^^ 
tained  the  100,000  Sicca  Rupees,  out  of  assets  come  to  given  to  him  in 
his  hands,  and  that  a  balance  was  due  to  him  in  respect  Executor^wid^ 
of  the  200,000  Sicca  Rupees.    It  also  appeared,  by  the  includingMonies 
Report,. that  Mr.  Palmer,  or  some  person  for  his^se  ^iTtotor^wWc^^ 
had  received,  on  account  of  the  Testator's  personal  Es-  were  in  the 
tate  not  specifically  bequeathed,  407,492  Sicca  Rupees,  hands  of  a  Com- 
and  had  thereout  paid  376,178  like  Rupees,  which  he  wWchtheEx^u" 
was  allowed  by  the  Master.    Mr.  Palmer  also  claimed,  tor  was,  and  the 
before  the  Master,  20,374  Sicca  Rupees,,  being  a  c^"^-^***'^©^^ 
mission,  at  the  rate  of  5  per  cent,  for  collecting  the  SembU^'^'^^  ^-^^ 


:^ 


, ^    ■    ^ 

COCKSRKLL 
V. 

Barbsk* 
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Estate  of  the  Testator;  and,  the  Master  haviog  diml^ 
lowed  the  claims  he  excepted  to  the  Report. 

On  the  2gth  of  June  1818  the  Exception  was  heard, 
and  the  Vice'ChameUor  referred  it  back  to  the  Xbster.  to 
inquirei  whether^  according  to  the  course  of  the  Court, 
in  India,  an  Executor,  who  is  also  a  Legatee,  has  a  right 
to  charge  Commission. 

On  the  asd  of  Jiuie  1 82 1 ,  on  a  rehearing  of  the  Excep- 
tion, the  Vice-Chancellor  ordered  that  it  should  be  referred 
to  the  Master  to  inquire,  whether,  according  to  the  course 
of  the  Court  in  huUa,  aa  Executor,  who  is  also  a  Legatee, 
but  having  his  legacy  not  given  to  him  in  the  character 
of  Executor  in  India,  is  entitled  to  Commission,  at  the 
rate  of  5  per  cent,  for  collecting  the  Estate  of  a  Testa^ 
tor  in  India ;  and,  in  case  the  Master  should  find  that, 
according  to  the  usage  in  India,  such  Executor  and 
Legatee  is  entitled  to  such  Commission,  then  that  the 
Master  should  inquire  and  state  to  the  Court  whether 
Palmer  was  entitled  to  such  Commission,  upon  the 
receipt  of  such  part  of  the  Testator's  Estate  as  was  neces- 
sary for  the  payment  of  his  Legacies,  or  any  and  which 
of  them ;  and  also  whether  he  was  entitled  to  such 
Commission  in  respect  of  so  much  of  the  Testator's 
Estate  as,  at  the  time  of  the  Testator's  death,  consisted 
of  Money  or  Securities  for  Money  in  the  hands  of 
Palmer,  and  his  Copartners  in  trade  in  India,  of  whom 
the  Testator  was  one,  or  any  or  either  of  them,  with 
liberty  to  the  Master  to  state  any  special  circumtances. 

The  Master,  by  his  Report,  made  pursuant  of  this 
Order,  stated  that  a  case  and  the  opinion  of  Mr.  Ser- 
jeant Spankie  *  thereon  had,  amongst  other  documents, 
*  Late  Advocate-General  at  Calcutta. 


CASES    IN  CHANCERY. 

been  laid  before  hisiy  and  that  the  Solicitors  for  all 
Parties  had  agreed  to  his  receiTing  this  case  and  opimoii 
in  evidence ;  and  tha^  upon  considering  the  several  mat* 
ters  referred  to  him,  and  what  had  been  laid  before  him, 
he  was  of  opinion,  and,  therefore,  found  that,  according 
to  the  course  of  the  Court  in  India,  and  the  usage  there, 
an  Executor,  who  was  also  a  Legatee,  but  not  having 
his  legacy  given  to  him  in  the  character  of  Executor 
in  /ndiff,  was  entitled  to  a  Commission,  at  the  rate  of 
five  per  cent,  for  collecting  the  Estate  of  a  Testator  in 
India ;  and  that  he  was  so  entitled  on  all  sums  collected 
and  received  by  him,  and  with  which  he  was  chargeable 
in  bis  account  of  assets,  without  distinction  as  to  the 
same  being  necessary  for  the  payment  of  legacies  or 
debtSi  or  otherwise,  and  without  regard  to  the  circum- 
stance, when  it  occurred,  that  such  assets  had  arisen 
from  debts  due  to  the  Testator  by  a  mercantile  house 
in  which  the  Executor  himself  was  a  Partner  and  liable 
as  such ;  and  the  Master  therefore  found  that  the  De- 
fendant John  Palmer  was,  in  like  manner,  entitled,  ac- 
cording to  the  ^course  of  the  Court  in  India,  and  the 
usage  there,  to  such  Commission  upon  the  receipt  of 
such  part  of  the  Testator's  Estate,  as  was  necessary  for 
the  payment  of  his  Legacies  or  any  of  them ;  and  that 
he  was  entitled  to  such  Commission  in  respect  of  so 
much  of  the  Testator's  Estate,  as  at  the  time  of  his 
death  consisted  of  Money  or  Securities  fot  Money,  in 
the  hands  of  Palmer  and  his  Copartners  in  trade  in 
India,  of  which  the  Testator  was  one,  or  any  or  either  of 
them* 


^5 


i8s6. 


CoCHSaELL 
BAftSBR. 


A  Petition,  by  Mr.  Palmer,  to  have  the  Report  con- 
firmed, and  a  Cross-petition,  by  other  Defendants,  pray- 
ing that  the  Report  might  not  be  confirmed,  and  that  it 
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i8t6.         might  be  declared  that  Palmer  was  not  entitled  to  thr 
"^     Commission,  now  come  on  to  be  heard. 


COCKBBBLL 

V. 

BAaBBR. 


Mr.  Sugden  and  Mr.  Rose,  in  support  of  the  CrosS' 
petition  :— 

It  seems  clear  that  the  liegacies,  in  this  case,  were 
given  to  Mr.  Palmer,  in  his  character  of  Executor* 
Read  ▼•  Devaynes{a).  In  that  case  the  Master  of  the 
Rolb  saidi  ''  Wherever  the  Appointment  and  the  Le- 
gacy are  contained  in  the  same  Will,  the  Executor 
must  prove,  or  he  shall  not  have  the  Legacy."  Stack- 
poole  V.  HoweKJbi)  and  Dix  v.  Reed{c)  are  to  the  same 
effect ;  and  the  rule  is  clear,  primA  facie,  against  Ex- 
ecutors, who  must  show  particular  circumstances  in  the 
case,  to  prevent  the  construction  that  the  Legacy  is 
annexed  to  the  office.  In  the  present  Case,  the  Le* 
gacy  is  in  the  same  Will ;  and,  when  a  further  Legacy 
is  given  by  the  Codicil,  the  Testator  describes  the  Le- 
gatee as  his  Executor.  It  is,  therefore,  clear  that,  if 
Mr.  Palmer  had  not  proved  the  Will  and  acted  as  Ex- 
ecutor in  collecting  the  assets,  he  would  not  have 
been  entitled  to  the  Legacy.  Freeman  v.  Fairlie{d), 
decides  that,  if  an  Executor  has  a  Legacy  given  for  his 
trouble  in  the  execution  of  the  Trusts  of  the  Will,  he 
is  not  entitled  to  a  Commission  on  his  Receipts  or 
Payments. 

Mr.  Hart,  for  other  Parties  in  the  same  Interest: — 

If  the  principle  which  the  Master  has  adopted  is  to  pre- 
vail, then,  if  an  Executor  is  Legatee  of  Nineteen-twen- 


(a)  3Bro.  C.C.95,  andS.C.  a  Cox.  385.      (6)  13  Ve8.4i7v 
^)  1  Sim.  &  Stu.  337.  (d)  3  Mer.  34. 
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tieth  Parts  of  a  Testator's  Estate,  he  is  also  to  take 
the  remaining  Twentieth,  for  bis  own  benefit,  in  the 
shape  of  Commission. 

Mr.  Pepy9  for  Mr.  Palmer: — 

It  is  trae  there  were  some  strong  opinions  stated  by 
the  Master  of  the  Rolls  in  Read  v.  Devaynes,  but  these 
opinions  were  not  acted  upon;  for,  as  the  Executor 
there  had  proved  the  Will,  a  Decision  according  to  the 
opinions  expressed,  was  unnecessary.  But  Mr.  Mit- 
ford,  now  Lord  Redesdale,  who  was  one  of  the  Counsel 
in  that  Case,  seems  to  have  been  startled  by  the  Doc- 
trine laid  down  by  the  Master  of  the  Rolls.  It  is  plain 
that  what  was  laid  down  in  Stackpoole  v.  Howell  and 
Dix  y.  Reed  is  the  true  principle;  and  that,  where  there 
is  no  more  than  an  appointment  of  Executor,  and  a 
Legacy  to  the  Person  so  appointed,  the  Gift  is  annexed 
to  the  office.  But,  in  this  Case,  there  are,  in  other 
parts  of  the  Will,  which  are  not  stated  in  the  Petitions 
before  the  Court,  other  motives  mentioned  for  the 
Legacy.  And,  if  the  Legacy  given  by  the  Will,  is  not 
annexed  to  the  office,  it  is  clear  that  the  Legacy  in  the 
Codicil  is  not  so  annexed ;  and,  although  Mr.  Palmer 
is  mentioned  in  the  Codicil  as  Executor,  the  word  Ex- 
ecutor is  there  introduced  merely  as  an  additional  de- 
scription of  the  individual. 

The  Vtce-Chancdhr  ordered  the  Master^^  Report  to 
be  confirmed,  and  allowed  the  Commission  to  be  re- 
tained by  Mr^  Palmer. 
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''  This  Court  doth,  in  both  Petitions,  order  that  the 
said  Maitei^f^  Report,  dated  the  igth  day  of  July  1826, 
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bft  confirmed:  and  this  Court  doth  declare  that  the  Pe* 
thioDer,  John  Palmer,  is  entitled  to  be  allowed,  on  pa8« 
sing  his  Accounts  before  the  Master  in  this  Cause,  com* 
mission,  after  the  rate  of  Five  Pounds  per  Cent,  upon  all 
the  Assets  of  the  Testator,  Charles]  Barber^  collected 
and  received,  or  to  be  collected  and  received  by  him  in 
Indiof  without  distinction  as  to  the  same  being  neces- 
sary for  the  payment  of  Legacies  and  Debts,  or  other- 
wise, and  without  regard  to  the  circumstance,  whether 
such  Assets  have  arisen  from  Debts  due  to  the  Testator 
from,  or  consisting  of  Money  in  the  hands  of  the  Peti* 
tioner  and  his  Partners  in  Trade  in  India,  of  which  the 
Testator  was  one  or  any  or  either  of  them.  And  it  is  or- 
dered, that  all  Parties  be  paid  their  Costs  of  these  ap- 
plications, to  be  taxed  by  the  Master  out  of  the  Testa* 
tor's  residuary  Estate. 

Reg.  Lib.  A.  1825,  f.  1845. 


ti8t&  flftdJuly 

and 

i4tb  August. 

Pauer. 
Devise. 


NAPIER  V.  NAPIER.  (•) 


On  the  hearing  of  an  Exception  to  the  Mastet^s  Re^ 
port  in  this  Cause,  the  question  was,  whether  the  Will  of 
Edward  Berkeley  Napier  operated,  as  to  a  certain  Es^ 
tate,  as  an  execution  of  a  power  reserved  to  him  by  his 
Marriage  settlement. 


The  Suit  was  instituted,  by  the  infant  Grandson  of 


A  Testator 
makes  a  general 
Devise  of  all  his 
Lands  in  Nine 
Parishes;  in 
Five  of  them  he 
had  only  Lands 

in  Fee ;  in  Three  the  Testator  Edward  Berkeley  Napier,  for  the  execution 
others  be  bad 

only  Lands  over  which  he  had  a  Fower  of  Appobtment;  in  the  other 
he  had  Lands  in  Fee,  and  also  Lands  over  which  his  Power  extended : 
all  the  Lands  pass  by  his  Will,  except  the  Lands  in  the  latter  Parish 
which  were  subject  to  bis  Power.    ^      ,      ^  ^  /-     .  yj    ^  ^<i^^^ 
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of  the  Trusts  of  the  Will  of  his  Father  Gerard  M.  B. 
Napier.  Under  the  proceedings  in  the  Cause,  certain 
Estates  were  directed  to  be  sold.  When  the  Abstract 
of  Title  was  delivered  to  one  of  the  Purchasers,  the 
question  as  to  the  execution  of  the  power  was  raised ; 
and,  on  a  Motion  to  compel  the  Purchaser  to  pay  his 
Purchase  Money  into  Court,  it  was  referred  to  the  Mas- 
ter to  inquire  whether  the  Will  was  an  execution  of  the 
power,  as  to  part  of  the  Estates.  The  Matter  having 
reported  in  the  affirmative,  the  Purchaser  excepted  to 
the  Report. 
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The  question  arose  under  the  following  circomstanoes : 


By  Indentures  of  Lease  and  Release,  dated  the  97th 
and  aSth  of  May  1790,  being  the  Settlement  on  the 
Marriage  of  Edward  Berkeley  Napier ,  Esquire,  with  Sa- 
rah Martin,  certain  Messuages,  Lands  and  other  Here- 
ditaments, in  the  Parishes  of  Lamyat  and  East-^Permard 
in  SotnersetMre,  were  conveyed  to  the  use  (after  the 
Marriage)  of  Edward  Berkeley  Napier,  and  his  Assigns, 
for  his  life,  without  impeachment  of  Waste,  with  re- 
mainder to  the  use  of  Trustees  and  their  Heirs  during 
his  Life  upon  Trust  to  preserve  contingent  remainders, 
with  Remainder  to  the  use  of  SanA  Martin,  and  her 
Assigns,  for  her  life,  with  remainder  to  the  use  of 
such  Child,  or  such  one  or  more  of  the  Children  of 
Edward  Berkeley  Napier  and  Sarah  Martin,  and  for 
and  during  such  Estate  or  Estates^  Interest  or  In- 
terests, and  in  such  Parts,  Shares  or  ProportionSy  an4 
Manner  and  Form,  and  with  and  under  such  Restrictions, 
Limitations  over.  Charge  and  Charges  for  the  benefit  of 
the  same  Children,  or  some  or  one  of  them,  or  without 
any  Restriction,  Limitation  over,  or  Charge,  as  Edward 


so 


i8d6. 


Napxke 


CASES   IN  CHANCERY. 

Berkeley  'Napier,  at  any  times  thereafter,  in  or  by  any 
Deed  or  Deeds,  Writing  or  Writings,  with  or  without 
power  of  revocation  and  new  appointment,  to  be  by  him 
sealed  and  delivered  in  the  presence  of  and  attested 
by  Two  or  more  credible  Witnesses,  or  in  and  by  his 
last  Will  and  Testament  in  writing,  or  any  Codicil 
thereto,  to  be  by  him  signed  and  published  in  the  pre- 
sence of  and  attested  by  Three  or  more  credible  Wit- 
nesses, should  nominate,  limit,  direct  or  appoint,  and, 
for  want  of  such  nomination,  limitation,  direction  or 
appointment,  to  the  use  of  all  and  every  the  Child  and 
Children  of  Edward  Berkeley  Napier  and  Sarah  Martin, 
equally  to  be  divided  between  them  (if  more  than  One) 
as  Tenants  in  Common  in  Tail,  with  cross  remainders 
between  or  amongst  them  in  Tail,  with  remainder  to 
the  use  of  the  right  Heirs  of  Edward  Berkeley  Napier, 
for  even 


Tliere  was  Issue  of  the  Marriage  Two  Children, 
Gerard  Martin  Berkeley  Napier,  and  Letitia  Sarah 
Napier. 

Sarah  Napier, ,  formerly  Sarah  Martin,  the  wife  of 
Edward  Berkeley  Napier,  died  in  his  life-time,  and 
before  the  date  and  execution  of  his  Will. 


Edward  Berkeley  Napier  was  also,  at  the  time  of 
making  his  Will,  seised  of  Eleven  Acres  of  Land,  or 
thereabouts,  situate  in  the  Parish  of  Latnyat,  and 
which  had  been  purchased  by  him  since  the  date  and 
execution  of  the  Settlement,  and  consequently  were 
not  included  therein.  He  afterwards  made  his  Will, 
dated  the  8th  of  June  1799,  and  duly  executed  by  him, 
and  attested  in  the  manner  required  by  the   Settle- 
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went  and  by  the  Statute  of  Frauds  for  the  Devise  of 
Freehold  Estates  of  Inheritance,  and,  after  bequeathing 
a  Legacy  of  10,000/.  to  his  Daughter  Letitia  Sarah 
Napier,  to  be  paid  to  her  on  her  attaining  the  age  of 
Twenty-one  Years,  or  day  of  Marriage,  which  should 
first  happen,  he  proceeded  in  the  following  manner: — 
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**  I  give,  devise,  limit  and  bequeath  unto  my  Son 
Gerard  Martin  Berkeley  Napier,  his  Heirs,  Executors, 
Administrators  and  Assigns,  all  and  smgular  my  Ma- 
nors, Messuages,  Lands,  Tenements  and  Hereditaments, 
situate,  lying  and  being  in  the  several  and  respective 
Parishes  of  Martock,  Ttntenhall,  Ivelchester,  Sock  Den* 
nis,  Lamyat,  Diieheal,  Bruham,  Burton  and  East* 
Pennard,  or  elsewhere  within  the  said  County  of  Somer- 
tetp  and  every  part  and  parcel  thereof,  to  hold  the 
same  Premises,  with  their  Rights,  Members  and  Ap* 
purtenances,  unto  and  to  the  use  of  my  said  Son  Gerard 
Martin  Berkeley  Napier,  his  Heirs,  Executors,  Admi- 
Bistrators  and  Assigns,  according  to  the  nature  of  the 
said  Estates  respectively;  but,  in  case  my  said  Son 
shall  happen  to  die  before  he  shall  attain  the  age  of 
Twenty-one  Years,  without  leavbg  lawful  issue  of  his 
body  living,  or  in  ventre  sa  mere  at  the  time  of  his  de- 
cease, which  shaU  afterwards  be  bom  alive,  then  I  give, 
devise,  limit  and  bequeath  the  same  Manors,  Mes- 
suages, Lands,  Tenements,  Hereditaments  and  Pre- 
mises, and  every  part  and  parcel  thereof,  unto  and  to 
the  use  of  my  said  Daughter  Letitia  Sarah  Napier,  her 
Heirs,  Executors,  Administrators  and  Assigns,  accord-* 
ing  to  the  nature  of  the  said  Estates,  respectively;  but 
in  case  my  said  Daughter  shall  happen  to  die  before* 
she  shall  attain  the  said  age  of  Twenty-one  Years,  and 
without  leaving  lawful  Issue  of  her  body  living  at  th^ 
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i8«6.  time  of  her  decease,  then  I  give,  dense  and  beqoeatii 

unto  my  Relations,  John  Berkeley  Burland,  Eeqaire, 
Hemy  Berkeley  Pcrhnan^  Esquire,   Edward  Berkeley 
^  ^'  Pm'iman,  Esquire,.  Thamae  Berkeley.  Troyte,  Esquire, 

and  the  Reverend  Edward  Berkeley  Troyte,  L.L.D., 
Sons  of  my  Aunt,  Mrs.  Arundel  Trayie,  and  Charles 
Knatchbutt,  of  Babingion,  in  the  said  County  of  Somer^- 
set.  Esquire,  all  and  singular  the  said  Manors,  Mes- 
suages, Lands,  Tenements,  Hereditaments  and  Pre- 
mises, and  every  part  and  parcel  thereof,  with  their 
Rights,  Royalties,  Privileges,  Advantages,  Emoluments,. 
Hereditaments  and  Appurtenances,  to  hold  the  same 
Premises,  with  their  Rights,  Members  and  Appurte- 
nances, unto  the  said  John  Berkeley  Burland^  Hemy 
Berkeley  Portman,  Edward  Berkeley  PoHman,  Thomas 
Berkeley  Troyte,  Edward  Berkeley  Troyte,  and  Charks 
Knatchbull,  their  Heirs,  Executors  and  AdministratorB, 
to  for  and  upon  the  several  Uses,  Trusts,  Intents  and 
Purposes,  and  subject  to  the  Provisoes  and  Deolara* 
tions  hereinafter  expressed  and  contained  of  and  con* 
«»ming  the  same,  (that  is  to  say),  to  the  only  proper 
use  and  behoof  of  Lstitia  Napier,  my  Modier,  «id  her 
Assigns,  for  and  during  the  term  of  her.  natural  life,'' 
with  divers  remainders  over. 

In  a  subsequent  part  of  the  Will,  the  Testator  direct- 
ed his  Executors  to  take  care  of  certain  Title  Deeds  in 
his  dwelling-house,  and,  amongst  others  enumerated, 
'<  also  Mrs.  Martin*^  Marriage  Settlement,  under  which 
she  has  only  an  interest  for  her  life  in  an  Estate  at 
Lamyat,  a  copy  of  which  Settlement  wiU  he  faumd . 
asmmg  the  Title  Deeds  of  my  Lamyat  Estate:' 
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Mr.  Preston  in  support  of  the  Exception  :— 

This  Will  is  not  an  execution  of  the  Power  as  to  the 
settled  Lands  in  Lamyat. 

ist.  It  kals  tio  reference  to  the  Power  of  Appoint- 
mebt.  The  words  used  in  it  are  **  I  give,  devise,  limit 
and  beqneatfi/'  and,  of  diese,  the  word  **  limit ^'  is  the 
only  one  that  can  be  considered  as  in  any  degree  refer* 
able  to  a  power* 

In  order  to  make  a  valid  execution  of  a  Power,  there 
mttst  be  a  description  of  the  Property,  or  a  reference 
to  die  Power,  or  something  to  show  an  unequivocal 
intentioii  to  execute  the  Power.  The  Law  has  been  ac- 
curately laid  down  on  tiiis  subject,  in  the  recent  Case 
of  Doe  V.  Boahe{a),  where  it  is  said :  "  No  terms, 
however  compreliensive,  although  sufficient  to  pass 
eveiy  i^cies  of  Property,  freehold  and  copyhold,  real 
and  personal,  will  execute  a  Power,  unless  they  demon- 
strate that  the  Testator  had  the  Power  in  his  contem- 
piatloti  and  intended  to  execute  it."  In  this  respect, 
C^ues  on  the  executtcm  of  Powers  proceed  on  exactly 
the  same  doctrine  as  Gases  of  Election.  Where  a 
party  is  put  to  his  election,  it  must  be  clearly  shown 
that  there  was  an  intention  to  affect  the  Property. 

Am  to  the  reference  to  the  Settlement  in  the  lat^ 
ter  part  of  die  Will,  it  is  plain  that  it  was  wifihout 
way  Inference  to  the  contents  of  the  Settlement,  which 
is  merely  mentioned  as  one  among  a  number  of  Deed» 
in  a  'particular  house. 
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bad  A  Power  of  Appointmeiat  Hit  San,  the  AntOem- 
see,  was  an  object  of  the  Power ;  butthenB  ateX)ense» 
over,  in  certain  events,  to  persons  who  were  strangerato 
the  Power,  .... 

It  is  admitted  that  die  Lands  in  the  five  Parishes 
where  he  had  only  Lands  in  Fee,  pass  by  this  Will;  It 
is  admitted  that  the  Lands  in  the  three  Parishes,  where 
he  had  only  Lands  subject  to  his  Power,  also  pass  by 
this  Will,  upon  the  principle  that  the^tVBI^  as  to  the 
t^ree  Parishes,  would  be  otherwise  wholly  inoperative. 
It  is  admitted  that  his  Lands  in  Fee^  in  tbe  Parish  of 
\\  Lamyat,  pass  by  this  Will ;  and  tl^  only  questiofi  if^ 
Y  whether  the  Lands  pass  in  the  Parish  of  Lawj/at,  which 
\  are  the  subject  of  this  Power. 


« 


The  Purchaser  insists  that  there  is  ho  reference  to 
die  Power ;  and  that  the  Devise  of  Land^  in  I^amyat^ 
being  satisfied  by  the  Lands  in  that  Parish  to  which  the 
Devisor  was  entitled  in  Fee,  the  L^ds  in  Lokmj/tst 
subject  to  the  Power  do  not  pass. 

For  the  Veodor^  it  i^  insisted  tj^a^  in  eflfeot,  thftt^  ia  m 
fofeiwce  to  Hie  Power;  lor  die^dwision  thftt  thie  iAnd^ 
do  pass  in  the  t];Lree  Pmshes,.  in  whi0h  the  Deiiaor 
bad  only  Lands  subject  to  the  PQwer,ts  an  expce^e  adoaisr 
sion  that  tlie  Devisor  had  the  Poirer  in  vieiif  at  thetime 
of  making  hta  Witt.  Add  tbe  Veodois  further  insist 
that  reference  is  made  to  the  Power,  by  the  OUttS&in 
the  WiQ  which  states  that  a  Copy  of  Mrs.  Uartim't 
MiaiTiage  Settlemeot,  under  which  abehui  a  Life  Interai^ 
in  an  Estate  at  Iaw^,  wiU  be  foniMl  aiaong  the  Title 
Deeds  of  the  Devisor's  Lamyat  Estate. 

Mrs.  Martin's  Marriage  Settlement  is  not  the  Settle- 
ment under  which  the  Devisor's  Power  over  ikeLamyat 
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&Bf8le  arises;  and  I  do  not,  tberefore,  perceive  hoxi^ 
Teferenoe  is  ditare  made  to  his  Powen 

With  respect  to  th^  first  point  made  by  the  Vendor, 
if  it  were  unprejudiced  by  decision,  it  would  piiesentf 
very  great  diifidtdty.  But  the  very  point  occurred  in 
JjtunM  T.  Leweilyn,  (g).  There  the  Testator,  having  Free* 
hold  and  Copyhold  Estates,  which  were  subject  to  his 
Power,  and  other  Freehold  Estates  in  Fee,  made  a  general 
Devise  of  all  his  real  Estates  ;  and  it  was  held  that  the 
Cop^old  Estates  subject  to  the  Power  did  pass  by  the 
Will;  bat  that  the  Freehold  Estates  subject  to  the 
Power,  did  not  pass.  In  cases  of  this  nature,  I  think  U 
for  the  advutage  of  the  Public  to  abide  by  DecisioUj^ 
until  that  Decision  is  Qorrected  by  the  Court  of  Ultimate 
Seeort. 
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The  Exception  therefore  must  be  allowed. 
(g)  1  Torh{i04. 


BLAINv.AGAR. 

T?HE  Bill  wfes  filed  by  five  Persons,  on  behalf  of  them- 
sdves  and  the  other  Parties  to  an  Indenture  of  the  30th 
of  Jantta^  i8a6,  who  were,  either  originally  oi»  by  as-^ 
irgnment,  holders  of  1.690  Shares  in  a  Company  called 


2d  6c  7th  N<»v. 

* ^ » 

Joint'Stock 
Company, 

Fraud. 

Parties. 


The  Share- 
holdsrs  in  a  Joint- 
stock  Con^ny  are  entitled  to  relief  in  Equity,  where  the  conduct  of 
the  Directors  has  been  Fraudulent,  or  a  violation  of  the  terms  on  which 
the  Company  was  formed,  y^y^  ^  4^-^^  • 

If  several  of  the  SbaieholdeiB  assign  by  Deed  their  Deposits  to  others, 
and  appoint  the  latter  their  Attornies  for  recovering  their  Deposits,  the 
Assignees  cannot  sue  on  behalf  of  themselves  and  their  Assignors ;  but 
the  latter,  he^ever  aumerous',  must  be  Parties  to  the^uit.       '    y^^y^ 
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i8s6.         ^  'ne  Royal  Starniary,  or  British  Mndng  AjuodiOumJ' 
The  Defendants  were  the  Directors  of  the  Conq^y. 
Hie  Bill  stated  that,  in  1825,  the  Defendants,  or  the 
Jio4n.        majority  of  them  had  caused  to  be  printed  and  pub- 
lished a  Prospectus,  which,  after  mentioning  the  Capital 
of  the  Company  to  be  500,000/.  in  Shares  of  Hfty 
Pounds  each,  the  names  of  the  Directors,  Trustees, 
Bankers  and  other  Officers,  stated  that  the  Directors 
had  then  the  opportunity  of  selecting  in  Wales,  Devon, 
and  Cornwall  several  Mines  which  were  then  being 
worked,  and  others  in  a  state  fit  to  make  returns  as 
soon  as  steam-engines,  &c.  could  be  erected,  and  that 
they  therefore  calculated  on  obtaining  almost  imme- 
diate benefits  for  the  adventurers  in  the  Undertaking: 
that  in  consequence  of  this  Prospectus  more  than 
iO     sp,ooo  Shares  were  applied  for  before  May  1825 :  that 
these  applications  were  acceded  to  to  the  extent  of  6,200 
Shares  only,  the  Defendants  intending  to  keep  the  re- 
mainder for  themselves,  in  case  they  could  make  a  pro- 
fit by  sale  of  them,  and,  if  not,  to  reject  them :  that 
Deposits  of  Five  Pounds  per  Share  were  paid  upon  the 
6,200  Shares  to  the  Bankers  and  upon  the  account 
of  the  Directors,  and  that  Receipts  were  given  for 
the  same  accordingly :  that  some  of  the  original  Share- 
holders afterwards  transferred  their  Shares  to  other 
persons,  by  which  means  the  PlaintiiTs  and  the  other 
Parties  on  whose  behalf  -they  sued,  became,  in  Novem- 
ber 1825,  and  were  at  the  time  the  Bill  was  filed,  the 
holders  of  i,6go  Shares:  that  since  the  Plaintiffs  had 
IMirchased    their    Shares   they    had  discovered   that 
some  of  t)^  persons  who  were  named  as  Directors  in 
^e  Prospectus  had  never  acted  as  such,  but  had  always 
been  strangers  to  the  affairs  of  the  Company,  and  that 
such  of  the  Defendants  as  wer^  named  as  Directors  in 
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the  Prospectus  had  of  their  own  sole,  asstimed  autho-  1836. 

rity  admitted  the  other  Defendants  into  the  Director- 
ship :  that  the  Plaintiffs  vrere  ignorant  of  the  names  of  ^^ 

all  the  Shareholders  except  those  on  whose  behalf  they  Aqar. 
sued :  that  the  Defendants  had  taken  Mines  and  ex- 
pended Money  in  working  them  when  part  only  of  the 
Shares  had  been  disposed  of,  and  Deposits  of  Five 
Pounds  only  had  been  paid  even  upon  those  Shares: 
that  no  Deed  for  establishing  or  regulating  the  affairs  of 
the  Company  had  been  prepared  :  that  the  Defendants 
refused  to  take  upon  themselves  the  3,800  Shares  they 
had  reserved,  or  to  pay  the  Deposits  thereon ;  and  that 
they  had  paid  2,500  /.  to  a  person  whom  they  denomi- 
nated as  the  projector  of  the  Scheme,  but  whom  the 
Plaintiffs  had  never  heard  of  before.  The  Bill  charged 
that  under  these  circumstances  the  Monies  which  had 
been  paid  by  the  Plaintiffs  and  the  other  persons  on 
whose  behalf  they  sued,  had  been  obtained  by  fraud 
and  misrepresentation,  and  for  a  purpose  which  had 
failed,  and  could  never  be  carried  into  effect.  It  then 
set  forth  an  Indenture  of  the  30th  of  January  i886> 
made  between  the  persons  whose  names  were  mentioned 
in  the  Schedule  thereto,  of  the  first  part,  and  the  Plain- 
tifis,  of  the  other  part,  whereby  the  former  assigned  to 
the  latter  the  Deposits  paid  on  their  Shares,  and  ap- 
pointed the  latter  their  Attornies  to  do  any  lawful  acts 
to  dissolve  the  Association,  and  to  recover  the  Monies 
thereby  assigned  from  the  Directors,  Bankers  or  Trus- 
tees of  the  Company :  and  it  was  declared  that  the 
Plaintiffs  should  stand  possessed  of  the  Monies  so  to 
be  recovered  in  Trust  for  the  Parties  thereto  of  the  first 
part  The  Bill  then  alleged  that  the  Parties  to  that 
Indenture  of  the  first  part  were  very  numerous,  and 
amounted  to  so  many  a»to  render  it  exceedingly  inconve- 
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nient  to  place  them  as  Parties  oa  the  Record ;  andthat 
the  doing  so  would  lead  to  so  many  diffieultiea  as  would 
render  it  impossible  in  effect  to  obtain  a  Decree.  It 
prayed  that  tl^e  Defendants  might  be  decreed  to.  pi^ 
to  the  Plaintiffi  the  Sums  which  had  been  paid  on  the 
Shares  as  before  mentioned,  with  Interiest. 


The  Defendants  pat  in  a  general  Demurrer  to  the 
BilL 

Mr.  Hart  and  Mr.  Theobald  in  support  of  the  De* 
murrer: — 

This  Association  is,  to  all  intents  and  purposes,  a 
Partnership,  Biaumont  v.  Meredith  (a).  On  what  prin- 
ciple then  can  these  PlaintiflEs  be  entitled  to  relief  in  a 
Court  of  Equity  ?  They  alledge  that  they  have  ad- 
vanced certain  sums  of  Money  to  form  the  Capital  of 
a  Partnership,  which  has  been  abandoned,  and  that 
therefore,  they  are  entitled  to  have  their  Money  returned. 
This  is  nothing  but  the  subject  of  an  Action  for  Money 
had  and  received.     Nockels  v.  Crosby  (b). 

Next:  this  being  a  Partnership,  all  the  Partners 
ought  to  have  been  made  Parties  to  the  Suit.  Besides, 
most  of  the  Shareholders  are  Assignees  of  Shares,  and 
as  the  Shares  are  mere  chases  in  action,  the  Assignors 
ought  to  have  been  made  Parties  to  the  Suit ;  for  they^ 
might  have  no  right  to  assign,  their  Shares.  And  if 
the  Assignors  can  divest  themselves  of  all  respon^ 
sibility  by  assigning  their  Shares,  th^  Assignees  may 
do  so  too,  by  the  same  means. 


(a)  3V,&B.i8o. 


{b)  sQeurn.  &CrQ85^844n 
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The  Bitt  cbpLrg<9«  the  DiKeotora  wUhc  ftaud*    Him^^Xk         iBaBi. 
though  thQ  origioftl  Sha^boMoTB  might  be  entitled  to 
prefer  this  oherge  egaiast  ^m,  theiv  Aasigpiees  oan. 
bei^e  no  such  rig^t ;  for  there  iano  privity  between  them        Aoab* 
and  the  Directors :  and,  therefore  the  Assignees  may 
have  no  right  to  recover  the  Deposiits  from  the  Bi*. 
rectors  although  the  original  Shafeholders.  might  (c)^ 
espeoially  as  it  does  not.  appear  that  the  Share*  were* 
tians&iced  with  the  coneeni  of  the,  Diieciiora.. 

The  Mtwney-General  and*  Mr«  Kmgki  in  support* 
of  the  Bill:— 

The  principle  upon  which  these  Plaintiffs  come  to  a 
Court  of  Equity  fqr  relief,  is  the  same  as  that  which 
prevailed  m  Colt  v.  WooUa^ou  {d). 

Upon  the  facts  stated  in  this  Bill,  there  can  be  no 
doubt  that  the  object  of  these  Directora  wa»imposition 
from  the  beginning ;  and  that  the  scheme  was  a  bub- 
ble.   Hie  Directors  kept  back  3^800  of  the  Shares. in. 
order  that  they  nught.sell  them  for  their  own  profity. 
although  the  whole  of  the  Shares,  might  have  beendis*^ 
posed  of.    They  morepver  have  sppnt  all  the  Money, 
that  was  subscribed,  ai^d.have  given  ai^at'part  of  it 
to  a  Projector^  thopgb  jio  ^u^h  person  wae  mentioned 
ii;iL.theJRrospectui?,  and  th^  Plaintiffs  n^ever:  heard  that, 
there  w^e,  such  a  person  m^tilt  they  iearnt  that  the  Mo^r 
ney  had  been  paid  to  him. 

Thiavia  Aob  ^  Case  ofta.  Pietttner»hip«    On.tbeicoB#t 
tfaiy,  tbA  PJaiAtiflb.ex|»essIy (disdain. the  yelalioni>o£ 

(4Mitf,ia».  (rf)2P,W.  154. 
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PartnenL  They  seek  no  Accounts,  nor  is  their  object 
either  to  establish  or  dissoWe  a  Partnership.  They 
merely  say  that  the  Defendants  have  got  possession  of 
their  Monies,  fraudulently,  and  that  they  are  entitled' to 
get  them  back  i^n  without  making  any  of  the  other 
sofferen  Parties  to  the  proceeding.  There  is  no  Con- 
tract nor  any  thing  in  common  between  these  Plaintiffs 
and  the  other  persons  who  have  been  deceived.  Each 
sues  in  his  own  right,  and  for  his  own  Money.  Besides, 
these  Plaintiffs  sue  in  two  characters,  yiz.  as  Share- 
holders themselves,  and  as  Trustees  for  the  Parties  to 
the  Deed  of  the  first  part.  At  all  events  they  are  en* 
titled  to  recover  their  own  Deposits 


The  Bill  contains  an  express  allegation,  that  the 
Plaintiffs  are  ignorant  of  the  names  of  all  the  Share- 
holders, except  those  who  are  Parties  to  the  Deed. 

Mr.  Hart^  in  Reply:— 

In  order  to  bring  this  case  within  the  principle  on 
which  CoU  V.  Woollasion  was  decided,  it  ought  to  have 
been  alleged  that  the  Directors,  when  they  allowed  the 
Prospectus  to  be  published,  knew  that  the  scheme 
could  not  be  carried  into  effect,  or  was  not  intended  so 
to  be.  The  Bill  states  quite  a  different  case,  namely, 
that  they  did  not  allow  it  to  be  carried  into  effect,  but, 
contemplating  that  it  would  be  a  profitable  concern, 
retained  a  large  number  of  the  Shares  for  themselves. 


When  a  Record  discloses  a  great  variety  of  Interests 
which  are  not  brought  before  the  Court,  it  is  not  suffi- 
cient for  the  Plaintiff  to  say  that  he  has  not  made  the 
persons  having  those  interests  Parties  to  the  Suit;,  be- 
cause he  does  not  know  their  names.     He  ought  to 
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call  upon  the  Defendants  to  disclose  tlieir  names  to  iSsS, 

enable  him  to  make  them  Parties  to  the  Record. 

Bjlaiv 

The  Vtce-Chancellor,  after  stating  the  material  Con-        AeAn. 
tents  of  the  BiU,  added  :— 

To  this  Bill  all  the  Defendants  have  put  in  a  general 
Demurrer  for  want  of  equity. 

Upon  this  Demurrer  it  is  not  necessary  to  consider 
whether  the  Plaintiffs  are  entitled  to  the  particular  re- 
lief prayed,  but  whether  they  are  entitled  to  any  relief; 
and^  being  of  opinion  that  the  conduct  of  the  Defen* 
dants  has  been  wholly  unjustifiable,  I  over-rule  the  De« 
murver  for  want  of  equity. 

The  Defendants  have,  howerer^  by  their  Counsel, 
demurred,  ore  tenus,  at  the  Bar,  for  want  of  Parties, 
who  they  insist  are  necessary  in  order  to  enable  the 
Court  to  do  complete  justice  in  this  Suit.  The  Plain* 
tifi  sue,  on  behalf  of  themselves  and  certain  other 
persons  who  are  Subscribers,  together,  of  i,6go  Shares, 
and  who  have  executed  a  Deed,  stated  in  the  Bill,  by 
which  they  assign,  to  the  Phuntiffs,  their  respective 
Interests  in  this  Concern,  and  constitute  the  Plain- 
ti£Bi  their  Attomies  to  institute  any  Action  or  Suit, 
in  order  to  give  effect  to  their  Interests,  or  to  enter 
into  any  compromise  for  their  Claims ;  but  upon 
condition  that,  after  deducting  their  Expenses,  the 
PlamtiA  are  to  hold,  what  they  shall  so  recover  or  re- 
ceive, in  Trust  for  the  said  other  persons,  respectivdy. 
Amongst  many  objections  for  want  of  Parties,  the  De- 
fendants insist  that  these  other  persons  ought  to  have 
been  named  as  Pttties  to  this  Suit 
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i9t6^  The  PlaintUb  do  net  dtn^  ti^  aceoidbg  to  tlM  * 

'  general  Pnnciples-  of  a  Court  of  Eqaify,  theae  other 

BfiAT*^  persons  ought  to  have  been  Parties.  But  they  urge  at 
Ag^^^  the  Bar,  what  is  indeed  stated  in  the  Bill,  that  these 
persons  are  very  numerous,  and  that  naming  them  as 
Parties  on  the  Record,  would,  in  all  probability,  render 
if  impossible  fbr  the  Pldntiffs  to  obtain  a  Decree  in  the 
Cause.  This  allegation  may  be  very  true.  In  certain 
special  cases  the  Court  has  adopted  a  practice  which, 
by  pennkthig^  one  or  ibore  persons  to  repvesent  in  a 
Sok  all  w4iohftv«  similar  Interests,  ha*  avoided  the  in-' 
coDVvniciwe  wkioh  reaulls  from  iroaaerous  Parties.  Bu4' 
it  har  nmrer  been  stated^'  as  a* general  principle,  that< 
tiiiiM  course  may  be  takes  in  all  cases  within  the  mie^ 
chief;  nor  has  it  ever  been  done  in  cases  analogoue  tO' 
the  present :  and,  if  I  were  to  yield  *to  the  reasoning 
here,  I  fear  I  should  be  doing,  wbat  [  have  no  autho- 
rity, to  doj '  net  follomng  the  practice  of  the  Court,  but 
makiog  a  new  practice.  The  Demurrer  ore  letiMi,- 
therefcre,  for  want  of  Paities»  is  allowed ;  but  it  •  is,  of 
oovpee,  without  Costs* 

)n  the  argu^iSQt  in  this  Case,  the  6  Geo.  I.  c  i8, 
c9)BpP9only.  called  ''  The  Bobble  Aet,V  was  not  adverted 
t4>iit9Sldr  in  the- view  which  I  have  taken  of  the  Case, 
it^v^i^  not  necessary  to  itetice  it:  but,  inr  any  future 
pfoceediogriupienthiflF  suhjisct^  it  may<  be  eptittsd^  to' 
muoh  attention*' 
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' -^' -" 

The  Pfciiiitiff  was  a  Shai^holder  in,  and  the  Defcn-       ^^^'^^ock 
dants  were  Ae  Directors  of  a  Company  called :  **  The         Fraud. 

Imperial  Diititkry  Companu.^     The  Bill  stated  that        «:Tr*„    . 
-.    ,      ^  ^     ,  ,  .        ,       ABiUinEqui* 

ten  of  the  Defendants,  whose  names  were  mentioned,  ^y  \[^  to  recover 

caused  a  Prospectus  dated  the  23d  of  March  1825  to  Deposiu  paid  b^ 

be  printed  and  distributed,  which,  after  mentioning  the  *  j^^^^^^' '" 

Capital  of  the  Company  to  be  600,000  L  in  1 2,000  Shares  Company,  where 

of  50  i.  eaoh,  the  names  of  the  Trustees,  Directors,  Ban-  ^^®T[°^^ "  ^ 

kaiB  and  other  Officers  of  the  Company,  and  enumerating         Q  ^      jj 

the  ptobaUe  advantages  to  be  derived,  as  well  to  the  ^  ^^^'  ^^ 

paitakpn  in  aoeh  Scheme,  as  to  the  PnUic  in  general,  by   < 

means  of  auoh  Scheme,  proceeded  to  declare  that  the   ^^p  •  f^  ^^^ 

a&in  of  <die  Company  wef  e  under  the  management  ot  /  ^j  ^^  ^  y^ 

a  Board  of  Direotora;  that  a  Deed  of  Settlement   4J^^j^^ 


Board  of  Direotora; 
woidd  be  prepared  forthwith,  which  must  be  executed   /  ^ 


^e^- 


mtlua  Thirty  Days  after  it  should  be  ready  foi  that  ^^^^^/^^  ^^/^ 
porpoee ;  and  diat  e^ry  person  who  should  neglect  to  ^    v  ^  .  y?    q 
execute  Ithe  savie  within  that  Time,  would  forfeit  all      •f '   '^'  T'"^^ 
Sh»e  and  lalereel  in  the  Company;  that  the  Deed  ^*^ -  -'^"^j*--- 
was  to  oonliin  aM  such  Clauses  and  Conditions  as  the  ^^  /^  ' 
standing  Couneel  and  Solicitors  to  the  Company  should 
deem  necessary  for  carrying  on  the  Business  of  the 
Company ;  that  application  was  then  intended  to  be 
made  to  Parliament  for  an  Act  to  enable  the  Company 
to  sue  and  be  aued  in  the  names  of  its  Officers,  and 
which  Deed  of  Settlement,  when  settled  and  approved 
1^  the  standing  Counsel  and  Solicitors,  and  the  Act  of 
Pa^ivnent,  whea  passed,  ehould  be  the  Deed  of  Settle- 
ment and  Aet  of  Parliament  for  managing  the  affairs 
of  the  Compeny  V  that  the  Shares  would  be  forthwith 
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t8i6«          allotted ;  and^  all  commiinicatioiia  were  requested  to  lie 
*  made  to  the  Direetors.    The  Bill  further  stated  that 

vanv  iii^  Plaintiff  having  applied  for  some  Shares  in  the  pnH 
Bakkbtt  P^>^  Joint-stock  Company,  the  Solicitors  or  the  Secre- 
tary, by  a  letter,  addressed  to  the  Plaintiff,  in  answer, 
dated  the  asth  of  March  1825,  informed  the  Phuntiff 
that  Twenty  Shares  in  the  proposed  Company  had  been 
allotted  to  him  in  consequence  of  his  applications 
That  this  letter  required  a  Deposit  of  5/.  on  each 
Share,  to  be  paid  by  the  Plaintiff  to  the  Bankers  of 
the  Company:  That  the  Plaintiff  having  approyed  of 
tiie  Scheme  developed  in  the  Prospectus,  and  con- 
fiding in  the  truth  and  accuracy  of  it,  and  in  the  per- 
sons named  as  Directors  therein,  and  believing  that  it 
i  X  *  ^  would  be  adhered  to  and  carried  into  eflfect,  paid  to 
the  Bankers  of  the  Company,  op  account  of  the  Di« 
rectors,  the  sum  of  100  /•  his  Deposit  upon  the  Twenty 
Shares  so  allotted  to  him :  That  the  Bankers  gave  him  a 
Receipt  for  that  Sum,  in  which  they  acknowledged  it 
was  received  of  the  Directors:  That  the  Plaintiff  had 
'  since  discovered  that  a  small  part  only  of  the  is,ooo 
Shares,  of  which  the  Company  was  proposed  to  con- 
sist, was,  in  fact,  disposed  of:  That  the  Deporits  on 
several  of  the  Shares  which  had  been  disposed  of  had 
not  been  paid,  yet  the  Defendants,  as  Directors  of  the 
Company,  determined  to  proceed  in  the  Scheme,  and 
advertised  for  the  purchase  of  Premises  for  carrying  on 
the  Distillery  Business  on  an  extensive  scale :  That  the 
ten  Defendants  before  named,  as  such  Directors,  and 
of  their  own  sole  assumed  authority  (after  the  Plaintiff 
had  paid  the  Deposits  on  his  Shares),  chose  the  two  other 
Defendants  to  be  Directors,  in  the  place  of  two  per* 
sons,  who,  although  named  in  the  Prospectus  as  Diieo- 
tors,  declined  to  act,  and  that,  thereupon,  another  Pros- 
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peeiuB  wu  pabliahed,  by  the  directumof  the  Defendtiitif  tSeS. 

which  entirely,  or  in  a  great  measure  differed  from 
the  first  Prospectasi  npon  the  fiiith  of  which  the  Plain- 
tiff had  paid  his  Deposits  upon  his  Shares ;  that  by  a  BARasTi 
Circular  Letter  which  by  the  order  of  the  Defendants 
was  sent  to  the  Plaintiff  by  the  Secretary  of  the  Com- 
pany, bearing  date  the  4th  of  July  18^5,  the  Plaintiff 
was  informed  that  the  Directors  had  purchased  very  va- 
hiable  and  extensire  Freehold  Distillery  Premises,  and 
Plant,  and  was  required  to  pay  the  further  sum  of  lOo/. 
(being  5/.  each  on  his  Shares),  on  the  19th,  when  the 
Scrip  (thereby  meaning  the  Receipts  before  mentioned) 
could  be  exchanged  for  Shares :  that  the  Plaintiff  per- 
ceiving that  some  of  the  persons  named  as  Directors 
in  the  original  Prospectus,  bad  ceased  to  be  named  as 
Directors  thereof,  that  the  terms  of  the  original  Pros- 
pectus had  not  been  adhered  to,  and  that  no  Act  of 
Pailiament  had  been  attempted  or  was  intended  to  be 
obtained  for  the  regulation  of  the  Company,  and  having 
learnt  that  a  small  part  only  of  the  13,000  Shares  had 
been  allotted  to,  or  taken  by  any  person  or  persons, 
and  that  the  Deposits  on  all  such  of  the  Shares  as  had 
been  so  allotted  had  not  been  paid,  but  that  neverthe- 
less  the  Directors  had  proceeded  to  make  such  ezten* 
sive  purchase,  and  to  lay  out  yarious  other  large  sums 
of  Money,  as  if  the  whole  of  the  proposed  Capital  of 
6oo/K>o/.  had  been  actually  raised,  refused  to  pay  the 
iwth^r  sum  of  100/.  so  required  to  be  paid  by  him: 
that  he  was  not  privy  to  any  departure  from  the 
terms  of  the  original  Prospectus,  upon  the  faith  of 
which  he  paid  his  Deposits  upon  his  Shares,  nor 
to  any  of  the  measures  taken  by  the  Directors  subse- 
quent to  the  time  when  he  paid  his  Deposits :  that 
the   Defendants  were  the  persons  who  then  called 
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1896I  AemAfAret^f  and   had^  in  all  matters  subaeqvent  M 

'  '  ^  April  i8«5,  'aoted  aa  IMrectoiB  of  the  Comjianyi  and 
0^%t:n  ^^^  2^1]  ^Q  Deposits  paid  upon  Shares,  were  iWdited 
by  Messrs.  Beeanquet  i^  Co.  as  the  agents,  and 
upon  the  account  of  the  Defendants,  or  of  the  ten  first 
named  Defendants,  and  were  held  by  thetn  at  the  dis- 
posal, and  for  the  use  of  the  Defendants  :  that,  by  the 
means  aforesaid,  the  Plsuntiff's  Deposit  was  received 
by  the  Defendants  :  that  on  the  ist  of  August  1825, 
the  Plaintiff  gave  notice  in  writing  to  the  Dlieotors 
that  he  was  willing  to  gire  up  his  Shares  to  them,  on 
having  the  ioo2.  he  had  paid  returned  to  hin. 

The  Bill  charged  thtt  10,000  Shares  had  never  been 
disposed  of  and  consequently  bad  never  existed,  and 
that  not  so  much  as  40,000/.  of  the  Capital  had  in 
fact  been  raised  :  that,  notwithstanding,  the  Directors^ 
withoat  the  consent  or  approbation  of  the  persons  who 
had  paid  Deposits  for  Shares,  and  without  any  Act  of 
Parliament  or  Deed  of  Settlement,  proceeded  to  make 
extensive  Purchasea  aMd  to  lay  oat  laige  Sums  of  Money, 
amoantfasg  together  to  as  much  as  or  more  than  what 
had  been  Aen  raised  for  Capital  of  the  proposed  Com- 
pany, in  various  expensive  Works  and  Undertakings : 
tiiaft  the  Directors  had  become  Directors  for  their 
own  priMte  emohment;  and  that  a  great  number  of 
Shares  had  been  allotted  by  diem  to  themselves,  and 
that  they  had  sold  and  disposed  of  such  Shares  at  very 
considerable  premiums :  that  the  Plaintiff  was  ignorant 
of  the  names  of  the  other  persons  who  had  paid  Deposits, 
but  he  charged  that,  under  the  circumstances,  At 
Money  paiid  by  him  liad  been  obtained  from  him  by 
fraud,  tit  by  what  in  tile  view  of  a  Court  cf  Equity 
amounta  to  fraud,  and  by  means  of  misrepresentatidn. 
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and  for  a  pmpose  which  had  failed  of  effect,  and  coald  1898. 

not  now  ever  be  carried  into  effect  according  to  the     ' 
intent  and  meaning  of  the  firsi-menttoned  Prospectus.  Greemt 

V, 

The  Bill  prayed  that  the  Defendants  might  be  decreed       B  ARRErf . 
to  repay  to  tlie  Plaintiff,  with  Interest,  the  100/.  paid 
by  him  in  respect  of  the  Shares  allotted  to  him. 

Two  of  the  Defendants,  one  of  whom  was  an  original 
Director,  and  the  other  had  been  appointed  in  the 
place  of  an  original  Director  who  had  refused  to  act, 
demurred,  generally,  to  the  Bill. 

Mr.  Wakefield  and  Mr.  John  Evans,  in  support  of 
the  Demurrer : — 

Notwithstanding  the  Bill  alleges  that,  under  the  cir- 
cumstances stated  in  it,  the  Plaintiff's  Money  was  ob« 
tained  from  him  by  fraud,  yet,  when  those  circum- 
stances are  looked  at,  they  will  be  found  not  to  amount 
to  fraud.  The  purpose  for  which  the  Company  was 
formed,  was  the  carrying  on  of  a  fair  and  legitimate 
Trade.  The  Scheme  was  not  a  bubble;  nor  does  the 
Bill  charge  that  it  was  so,  or  that  it  cannot  be  carried 
into  effect.  The  only  fault  that  can  be  imputed  to  the 
Directors  is,  that  of  having  acted  with  too  great  preci- 
pitancy in  advertising  for  premises  before  they  obtained 
an  Act  of  Parliament.  But  after  the  Plaintiff  has  per- 
mitted the  Directors  to  lay  out  Money  on  the  faith  that 
his  Subscription  would  be  paid,  he  cannot  call  upon 
them  to  repay  his  Deposit  with  Interest.  Besides  if  the 
Plaintiff  has  a  right  to  recover  his  Money,  his  only  re- 
medy is  by  an  Action  for  Money  had  and  received.  At 
all  events,  the  only  relief  he  is  entitled  to  in  this  Cotirt 
is  to  have  the  Company  dissolved.  The  Bill,  however, 
does  not  seek  that  relief. 

Vol.  I.  K 
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Two  of  the  original  Directors  are  not  made  Parties 
to  the  Bill,  as  they  ought  to  have  been :  for,  although 
two  others  were  appointed  in  their  place  after  the  De- 
posit had  been  paid,  yet  the  original  Directors  were 
not  discharged  from  their  liability. 


Mr.  Knight,  in  support  of  the  Bill  :— 

As  to  the  last  objection,  the  two  Directors  who  have 
retired,  never  acted;  and  it  is  charged  that  all  the 
Mpney  came  to  the  hands  of  the  other  Directors. 

The  Bill  states  a  case  of  departure  from  the  Pro- 
spectus amounting  to  gross  misrepresentation;  the 
Plaintiff  therefore  has  a  right  to  say  that  his  Money 
has  been  fraudulently  obtained  from  him,  and  that  it 
ought  to  be  returned.  The  Defendants  have  begun  to 
carry  the  Scheme  into  execution  before  the  Deed  of 
Settlement,  held  out  in  the  Prospectus,  has  been  pre- 
pared. Instead  of  12^000  Shares  10,000  only  have  been 
disposed  of,  whereby  the  responsibiUty  of  the  Sub- 
scribers has  been  increased ;  and  on  some  of  these 
Shares  the  Deposits  are  wholly  unpaid.  By  whom  or 
in  what  manner  are  the  affairs  of  the  Company  to  be 
conducted?  Nothing  is  said  upon  that  subject.  In 
this  state  of  circumstances  the  Directors  go  on  spend- 
ing the  Money,  and  applying  it  to  purposes  different 
from  those  for  which  it  was  entrusted  to  them.  The 
Plaintiff  has  therefore  a  right  to  say  that  he  will  trust 
the  Defendants  no  longer. 


If  in  this  Case  the  Plaintiff  might  have  recovered  his 
Deposits  in  an  Action  for  Money  had  and  received,  he 
is  entitled  to  relief  in  a  Court  of  Equity. 
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The  facts  of  the  Case  of  Colt  v.  WooUaxton{a)  are  of         i8a6. 

the  same  nature  as  those  of  the  present  one. 

GftBEir 

Mr.  WakeJUId,  in  reply:—  Bamstt. 

As  expense  has  been  incurred,  the  Plaintiff  is  not 
entitled  to  have  his  Deposit  returned.  The  Scheme 
having  been  put  into  action,  the  only  relief  he  can 
have  is  an  Account. 

The  Vtce-ChanuttoT  stated  the  material  allegations  in 
the  BiD,  and  then  proceeded  as  follows : — 

Assuming  the  several  Statements  in  this  Bill  to  be 
true  (which  the  Demurrer  does,  in  form,  admit)  I  am  of 
opinion  that  the  Plaintiff  is  entitled  to  recover  back, 
from  the  Defendants,  the  100  /.  which  he  has  paid ;  and 
that  the  only  question  is,  Whether  a  Bill  in  Equity  will 
hold  for  that  purpose,  or  whether  he  must  have  re- 
course to  a  Court  of  Law. 

I  lay  no  stress  upon  the  allegation  that  the  second 
Prospectus  materially  differs  from  the  first;  because 
such  material  difference  is  partly  matter  of  Law;  and 
the  Plaintiff,  not  having  stated  the  nature  of  that  dif- 
ference, has  not  enabled  the  Court  to  form  any  opinion 
upon  the  subject.  Considering  that,  in  substance,  the 
allegations  of  this  Bill  amount  to  this,  that  the  Pro- 
spectus for  this  Undertaking  was  published,  not  with 
any  intention  to  establish  a  Company  upon  the  princi- 
ples there  stated,  but  as  a  snare  to  persons  who  might 
unwarily  become  Subscribers,  and  for  the  purpose  of 
enabling  the  Directors  to  make  a  profit  by  the  sale  of 
Shares  which  they  thought  fit  to  assume  to  themselves, 

(fl)  2  P.  W.  154. 
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it  does  appear  to  me  that  the  Case  is  governed  by  Colt 
V.  Woollasion,  and,  upon  the  authority  of  that  Casei 
I  over-rule  this  Demurrer. 


gth  &  13th 
November. 

Partnership. 
Carrier. 


RUSSELL  V.  AUSTWICK. 


^•B.&c.were 
Common  Car- 
riers from  L. 
to  F.  a  separate 
portion  of  the 


In  June  181 6|  the  Plaintiffs  and  the  Defendants  agreed 
to  carry  on  the  business  of  a  Common  Carrier,  be- 
tween London  and  Falmouth,  upon  the  following  terms : 
that  the  business  should  be  divided  into  181  Shares: 
that  the  Defendants  Austmck  and  Maddeford  (who  had 
Road  being  Jlot-  before  carried  on  the  same  business,  in  Co-partnership, 
ted  to  each^d  j^  ^^^^j  about  London)  should  have  equally  between  them 
stipulated  also  Fifty-three  of  the  Shares,  and  should  carry  on  the  bu- 
that  no  Partoer-  siness between  London  and  Worting^  in  Hants:  that  the 
StwSrthe^**^  Plaintiff  LoKombe  should  have  Fifty-four  Shares  and 
jtf.  for  himself  a.  half,  and  carry  on  the  business  between  Worting 
and  the  other  ^^^j  Dorchester:  that  the  Plaintiffs  Russell  and  Thomas 
with  the  Mint  to  should  have  Thirty-four  Shares  and  a  half,  and  carry  on 
carry  Coin  from  the  business  between  Dorchester  and  Exeter:  that  the 
Plaintiff  W,  Courtis  should  have  Fourteen  of  the  Shares, 
and  carry  on  the  business  between  Exeter  and  Ply- 
mouth:  that  the  Defendant  Baker  should  have  Thirteen 
of  the  Shares,  and  carry  on  the  business  between  Exe- 
Places  not  on  the  ter  and  live  Lanes,  in  Cornwall :  and  that  the  Plaintiff 
all  the  Parties  ^*  '^*  Courtis  should  have  the  remaining  Twelve  Shares, 
were  entitled  to    and  carry  on  the  business  between  Five  Lanes  and  Fal" 

share  in  the  Pro-  ^^^ff^ .  ^ut  so  nevertheless  that  no  Partnership  should  ex- 
fits  of  this  AgreT-  .         ,  3         .     ,  .    ^     .      . 
m«Qt,                   1st,  or  be  construed  to  exist  between  the  Parties,in  regard 

to  their  said  general  concern  or  undertaking,  except  aa 


L.  to  f  •  and  af- 
terwards makes 
another  Agree- 
ment with  the 
Mint  to  carry 
other  Coin  to 
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between  the  PlaintifFs,  Russell  ^nd  Thomas  only,  between 
the  Defendants  Austunck  and  Maddeford  only,  and  be- 
tween the  Plaintiff  R.  S,  -Courtis  and  Baker  only,  and 
that  the  adoption  t)f  any  general  style  or  firm,  for  the 
purpose  of  conducting  the  separate  Concerns  aforesaid, 
or  which  might  give  the  same  the  semblance  of  one 
Concern,  should  not  extend,  or  be  construed,  in  any 
manner,  to  extend,  or  make,  or  form  a  Partnership  be- 
tween the  said  Parties,  or  any  of  them ;  but  each  of 
them,  in  bis  separate  Limit  or  Division,  should  be  con- 
sidered as  conducting  an  exclusive  business,  separate 
and  apart  from  the  others  or  other  of  them,  and  should 
find  their  or  his  own  Capital  for  carrying  on  the  said 
business;  and  that  no  one  or  more  of  them  should  be 
answerable  or  in  anywise  accountable  for  the  other 
or  others  of  them,  or  for  his  or  their  Acts,  Receipts, 
Payments,  Disbursements,  Debts,  Engagements,  Ne- 
glects, or  Defaults,  the  intent  or  meaning  of  the  said 
Parties  being  to  secure  an  uninterrupted  line  of  com- 
munication and  carriagefroro,  between,  and  to  the  seve- 
ral places  aforesaid,  consisting  of  the  separate  and  in- 
dependent Limits  and  Divisions  aforesaid,  which  whole 
line  of  communication  and  carriage  neither  of  the  said 
Parties  was  alone  competent,  of  himself,  or  equal  to 
keep  open  and  maintain,  and  the  said  several  Parties  to 
be  considered,  for  all  purposes,  both  as  between  them- 
selves and  the  Public  in  general,  separate  Carriers, 
within  their  respective  Limits  or  Divisions,  and  carrying 
on  and  conducting  several  and  independant  Concerns, 
and  not  answerable  or  liable  for  the  Debts,  Engage- 
ments, Bankruptcies  or  Failures  of  any  other  or  others 
of  them,  in  any  manner  howsoever :  that  each  of  the 
Parties  should  receive  all  such  sums  of  Money  as  should 
l)ecome  payable  for  the  business  in  his  District,  and 
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should  pay  certain  expenses  incurred  in  that  District, 
and  that  the  balances  of  such  receipts,  after  deducting 
such  expenses,  should  be  accounted  for  by  each  of  the 
Parties  to  the  general  Fund  of  the  general  Concern  and 
Undertaking,  quarterly;  and  that  all  Debts  becoming 
due  to  the  respective  Parties  should  be  considered  as 
received,  and  that  the  said  respective  balances  should 
be  divisible  among  the  respective  Parties,  in  the  Shares 
or  Proportions  aforesaid ;  and  which  quarterly  balances 
or  earnings  of  the  said  respective  Parties  or  Districts, 
after  deducting  the  expenses  of  such  respective  Par- 
ties or  Districts,  and  the  expenses  of  supplying  horses 
and  other  things  necessary  for  working  the  ground 
taken  by  such  respective  Parties,  were  to  constitute  the 
Profits  of  the  respective  Parties  or  Districts. 


The  Plaintiflb  and  Defendants  continued  to  cany  on 
the  business  under  this  Agreement,  from  June  1816  until 
the  end  of  the  same  month  in  1821 . 

In  January  1817,  the  Defendant  Aushoick,  having 
heard  that  the  Gbvemment  were  going  to  issue  a  new 
silver  coinage^  which  was  to  be  conveyed  to  different 
parts  of  the  country,  made  an  application  to  G.  W. 
Morrison,  Esquire,  the  Deputy  Master  of  the  Mint, 
who  desired  him  to  write  him  a  letter  upon  the  subject 
Atutwick  accordingly  wrote  the  following  letter,  dated 
the  11th  January  1817: 


''  Sir, — ^Agreeably  to  your  request,  I  now  enclose  you  a 
Bill  expressing  all  the  towns  to  which  the  waggons  of 
Messrs.  Russell  ^  Co.  carry.  It  will  also  be  proper  to 
observe  that  they  have,  for  a  great  number  of  years, 
conveyed  large  quantities  of  specie  to  town  that  have 
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arrived  per  H.M.S.  and  Packets  at  PlymoiUh  and  FaU 
mouth.  For  the  conveyance  of  silver  from  those  places 
previous  to  the  1st  of  July  last,  10  5.  per  cent,  on  the 
real  value  was  paid,  and,  since  that  period,  on  account 
of  the  low  price  of  horse-provender,  8  s.  per  cent,  has 
been  paid,  and  55.  per  cent,  for  gold,  Messrs.  Russell 
and  Co,  guaranteeing  the  safe  delivery  of  the  same  to 
the  Bank  of  England,  The  Bankers  have  usually  paid 
£«.  per  cent,  on  the  value  of  their  packages,  besides  the 
common  carriage,  which  is  proportioned  to  the  distance 
packages  are  conveyed;  and  on  the  other  side  have 
annexed  the  rates  per  cent,  to  the  principal  Towns. 
I  hereby  offer  to  convey  His  Majesty's  Coin  to  any  of 
the  Towns  expressed  in  the  inclosed  Bill,  or  either  of 
the  Tovms  above-mentioned.  A  broad-wheeled  waggon 
sets  out  daily  which  can  convey  four  and  a  half  tons ;  and 
I  beg  to  say  that  we  have  a  repository  for  valuables  at 
Exeter,  where  any  quantity  may  be  safely  deposited 
previous  to  its  being  forwarded  to  the  other  inconsidera- 
ble towns  in  Devon  wad  CorntoalL  For  the  responsibility 
of  the  proprietors  of  the  said  concern  I  beg  to  refer  you 
to  the  gentlemen  of  the  Bullion  Office,  Bank  of  Eng- 
land, Any  further  information  that  may  be  required 
will  be  given,  with  pleasure,  by,  Sir,  your  most  obe- 
dient Servant,  /.  Austwkk,  London  Proprietor." 
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Soon  after  the  sending  of  this  Letter,  an  Agreement 
was  made  between  Austtinck  and  the  Master  of  the  Mint, 
for  the  conveyance,  by  the  Waggons  belonging  to  the 
different  Parties,  from  London  to  the  Towns  mentioned 
in  the  Bill  which  was  inclosed  in  the  Letter,  (and  all 
which  Towns  were  in  the  line  of  Road  between  Lon- 
don and  Falmouth)^  of  Packages  of  Silver  Coin,  at  the 
rate  of  5«.  per  cent,  upon  the  value  of  the  Coin  in  each 
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Package,  besides  the  common  charge  for  the  carriage 
of  the  Packages,  as  if  they  had  been  of  no  extra  value. 

Shortly  aflerwards,  Austwkk  agreed  with  the  Deputy 
Master  of  the  Mint  to  convey  Packages  of  Silver  Coin 
to  Towns  in  Middlesex  and  the  adjoiniug  Counties,  the 
Roads  to  which  were,  consequently,  wholly  different 
from  that  to  the  towns  before  referred  to ;  and  to  other 
places,  the  roads  to  which  were  partly  the  same  as,  and 
then  branched  off  from,  the  Road  from  London  to  Fal- 
mouth.  Under  this  Agreement  ys.  6d.  per  cent,  was 
te  be  paid  on  account  of  the  extra  risk  in  the  cross- 
country Conyeyance. 

The  account  which  Ausitoick  gave  of  this  transac- 
tion, in  his  Answer,  was  that,  in  consequence  of  his 
attending  at  the  Mint  and  learning  that  no  person 
had  offered  to  carry  Coin  to  some  parts  of  the  county 
of  Middlesex  and  the  bordering  Counties,  to  which 
the  general  concern  or  undertaking  never  were  Car- 
riers, he  consulted  with  Maddeford^  his  Co-partner, 
thereon,  and  they  agreed  to  propose  themselves  to 
carry  the  Coin  to  those  places  on  their  own  separate 
account:  that,  in  pursuance  of  the  Agreement  between 
him  and  the  Master  of  the  Mint,  various  Packages  of 
Silver  Coin  were  delivered  to  him,  at  the  Mint,  to  be 
conveyed  to  different  Towns  specified  in  the  Letter  of 
January  1817:  that,  some  time  after  some  of  such 
Packages  had  been  so  delivered,  he  discovered,  by  the 
directions  given  to  him,  that  he  was  required  to  send  a 
considerable  quantity  of  them  to  Places  not  specified 
in  the  I«etter,but  to  other  Places  branching  from  them: 
that  he  then  considered  that,  in  the  event  of  any  losses 
happening  after  the  Packages  were  delivered  to  other 
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Carriers,  the  general  concern  would  not  be  liable  to 
make  such  losses  good,  but  that  they  would  wholly 
faU  on  the  provincial  Carrier  who  might  be  employed  in 
the  conveyance  of  the  Packages  to  the  bye-places : 
that  such  provincial  Carriers  were,  in  general,  incapa- 
ble, by  reason  of  their  poverty,  from  making  good  any 
heavy  losses :  that  he,  on  account  of  himself  and  his 
partner  Maddeford,  thereupon  went  to  the  Deputy- 
Master  of  the  Mint,  and  represented  to  him  the  last- 
mentioned  matters,  and,  at  the  same  time,  made  a  pro- 
posal that  he  would  undertake  the  Visk  of  delivering 
the  Packages  at  the  appointed  places  branching  from 
the  Towns  mentioned  in  the  Letter,  on  condition  of  his 
being  paid  an  adequate  remuneration  for  such  peculiar 
risk  in  becoming  General  Insurer  against  all  the  pro- 
vincial Carriers ;  and  that  the  Deputy-Master  of  the 
Mint  ^eed  to  this  proposal. 
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The  Answer  further  stated  that  several  of  the  Parties 
in  the  general  concern  paid  various  sums  of  Money, 
for  the  carriage  of  part  of  the  Coin,  to  different  Car- 
riers, not  parties  to  such  general  concern,  which  Sums 
they  carried  to  his  and  his  partner  Maddeford^%  debit 
in  their  private  accounts,  and  were  paid  or  allowed  the 
same,  by  him  and  Maddeford,  out  of  their  own  Monies, 
without  reference  to  the  accounts  of  the  general  con- 
cern :  that  the  accounts  of  tlie  general  concern  were 
settled  in  December  1818 :  that  the  carriage  of,  and 
the  insurance  of  5  $.  per  cent,  on  the  Coin  carried  to 
places  branching  from  the  direct  Road,  were  included 
in  those  accounts ;  but  that  neither  the  extra  insurance 
of  25.  6(2.  per  cent,  on  the  Coin  conveyed  by  him  and 
Maddeford  and  the  cross-country  Carriers,  nor  the 
charge  for  the  cartage  of  such  Coin,  nor  any  insurance 
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for  the  Coin  carried  to  the  places  which  were  whoUy 
off  the  line  of  Road,  was  included  in  those  Accounts ; 
and  he  admitted  that  he  had  received  the  whole  of 
what  he  claimed  to  be  due  to  himself  and  Maddeford, 
wader  the  second  Agreement. 

The  Plaintiffs^  in  their  Bill  (which  was  not  filed 
until  1823)  contended  that  the  second  Agreement  was 
made  on  account  of  the  general  Partnership^  and 
claimed  to  have  the  Monies  received  under  both  Agree- 
ments divided  between  themselves  and  the  Defendants 
in  proportion  to  the  number  of  their  respective  Shares, 
The  Defendant  Austvnck  claimed  the  whole  benefit  of 
the  second  Agreement  for  himself  and  his  Partner,  the 
Defendant  Maddeford. 

It  appeared,  by  the  evidence,  that  the  Sums  due 
under  both  the  Agreements  were  paid  by  cheques, 
which  were  made  payable  to  the  Firm  in  general. 

The  Plaintiffs  had  examined,  as  Witnesses,  the  De- 
fendant Maddeford,  the  Deputy  Master,  and  another 
Officer  of  the  Mint;  but  the  whole  of  the  Depositions, 
except  that  part  which  proved  the  cheques,  was  ob- 
jected to,  by  the  Defendants,  as  not  being  evidence, 
and  was  not  permitted  to  be  read. 

Mr.  Sugden^Lnd  Mr.  Merivale,  for  the  Plaintiffs: — 
All  the  Parties  formed  one,  entire  Partnership. 

The  Letter  of  January  1817  was  the  basis  of  the 
second,  as  well  as  of  the  first  Agreement.  In  it  Au^^ 
wick  refers  to  the  repository  at  Exeter,  as  belonging  to 
the  general  Partnership,  although  he  had  nothing  to  do 
with  it;  and,  when  he  signs  his  name,  he  describes 
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himself  as  the  London  Proprietor.  It  cannot  be  con- 
tended that  the  rights  of  the  Plaintiffs  are  at  all  affected 
by  the  circumstance  that  some  of  the  places  to  which 
the  second  Agreement  related  were  wholly  off  the 
Road  from  London  to  Falmouth.  That  Agreement  was 
a  mere  supplement  to,  or  continuation  of  the  first. 
When  Austwick  entered  into  it,  he  did  not  inform  the 
0£Bcers  of  the  Mint  that  the  Coin,  about  which  be  was 
then  contracting,  was  not  to  be  conveyed  by  the  same 
persons  as  had  conveyed  that  to  which  the  first  Agree- 
ment related.  The  Officers  of  the  Mint  of  course  be- 
lieved that  they  were  agreeing  with  the  entire  Partner- 
ship; and  it  cannot  be  contended  that,  if  there  had 
been  any  loss,  all  the  Partners  would  not  have  been 
liable.  If  then  they  participated  in  the  risk,  they 
ought  also  to  share  in  the  profits. 

Mr.  Hart  and  Mr.  Barber,  for  the  Defendants : — 

This  is  not  a  Case  of  a  Partnership,  as  between  the 
Parties  themselves,  though  it  may  be,  as  between  them 
and  the  Public.  It  is  merely  a  limited  engagement  of 
a  peculiar  species.  Each  Party  was  to  furnish  waggons 
and  horses,  and  to  be  answerable  for  losses,  and  to  re- 
ceive the  profits,  on  his  own  portion  of  the  road  only. 
The  Agreement  between  the  Parties  puts  an  end  to  the 
Plainti£b'  daim.  It  expressly  stipulates  that  there 
shall  be  no  Partnership,  except  as  between  Russell  and 
Thomas,  Austtakk  and  Maddeford,  and  Courtis  and 
Baker.  In  1818  a  settlement  of  accounts  took  place 
between  the  Parties.  The  Plaintifis  then  knew  that 
there  had  been  some  extra  carriage ;  because  the  pack- 
ages which  were  to  be  carried  to  Towns  which  are  not 
upon  the  direct  road,  had  been  left  at  their  ware* 
houses.    But,  notwithstanding,  they  made  no  demand 
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in  respect  of  such    extra  carriage,  until   five  years 
afterwards. 

The  Defendants  are,  at  least,  entitled  to  a  reference 
to  the  Master  to  ascertain  the  Terms  of  the  second 
Agreement. 

Mr.  Sugden,  in  reply : — 

There  is  nothing  upon  this  Record  to  show  that  the 
Plaintiffs  knew  any  thing  of  the  second  Agreement. 

The  Insurance  payable  under  it  did  not  consist  of 
two  distinct  sums  of  55.  and  2$.6d.  but  of  an  entire 
sum  of  7  $.  6d.  The  original  Sum  was  no  longer  pay- 
able :  the  increased  Sum  was  substituted  for  it.  This 
clearly  shows  that  the  Officers  of  the  Mint  considered 
that  they  were  dealing,  not  with  an  individual,  but 
with  the  whole  Firm. 


The  Vice-Chancellok  : 

In  the  Month  of  June  1816,  the  Plaintiffs  and  De- 
fendants, upon  the  retirement  of  a  Mr.  Russell  from  bu- 
siness, became  Partners  in  the  working  of  a  common 
stage-waggon  from  London  to  Falmouth,  and  from 
FalnunUh  to  London :  each  of  the  Partners  being  to  work 
the  waggon  for  a  certain  stipulated  distance  and  to  be 
paid  a  proportion  of  profits  accordingly.  On  the  11th 
of  January  1S17,  the  Defendant  Austtoick,  on  behalf  of 
himself  and  his  said  Co-partners,  by  a  letter  of  that  date, 
made  a  proposal,  to  the  Deputy  Master  of  the  Mint»  to 
convey  new  silver  coin  from  London  to  the  several 
Towns  upon  the  line  of  road  between  London  and  JPii£- 
mouih,  at  certain  rates  of  carriage  which  were  specified 
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kr  the  Letter^  and  for  an  additional  payment  of  five 
shillings  per  cent,  on  the  value  of  the  packages,  by 
way  of  insurance  for  safe  conveyance ;  and,  in  order  to 
satisfy  the  Public  Officer,  of  the  responsibility  of  the 
Partnership  to  enter  into  such  engagement,  the  letter 
referred  him  for  satisfaction  in  that  respect  to  the  gen- 
tlemen of  the  Bullion  Office  at  the  Bank  of  England. 
This  proposal  being  accepted,  an  Agreement  was  made 
to  that  effect,  between  the  Master  of  the  Mint  and  the 
Defendant,  on  behalf  of  himself  and  his  Co-partners; 
^ome  short  time  afterwards,  but  when,  in  particular, 
does  not  distinctly  appear.  The  Defendant  Austwick  en- 
tered into  a  further  Agreement  with  the  Master  of  the 
Mint,  to  cause  silver  coin  to  be  conveyed  from  London 
to  Towns  not  in  the  line  of  the  Road  from  London 
to  Falmouthf  nor  specified  in  the  Defendant's  Letter  of 
the  11th  of  January  1817.  The  road  to  some  of  these 
Towns  was  partly  on  the  line  of  Road  from  London  to 
Falmouth,  and  then  branched  off;  and  the  road  to  others 
of  these  Towns  was,  in  no  part,  on  the  line  of  Road 
from  Londoti  to  Falmouth.  The  new  Agreement  was 
for  the  purpose  of  guaranteeing  the  Mint  against  any 
loss  which  might  happen  in  respect  of  the  silver  coin, 
when  it  was  not  passing  on  the  line  of  road  from  Lon- 
don to  Falmouth,  but  on  provincial  or  cross-roads.  By 
this  new  Agreement  the  Mint,  in  consideration  of  this 
guarantee  from  loss  on  the  provincial  roads,  were  to 
p^y  not  5  5.  per  cent,  for  insurance,  according  to  the 
first  Agreement,  but  75.  6e2.  per  cent,  for  all  Silver 
Coin  sent  from  the  Mint,  without  any  distinction  whe- 
ther it  was  delivered  at  the  several  Towns  specified  in 
the  first  Agreement,  or  whether  it  was  sent,  partially, 
or  wholly,  by  provincial  or  cross-roads.  In  settling 
with  the  Plaintiffs  in  respect  of  this  transaction  with  the 
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Mint,  he  has  accounted  with  them  only  for  their  shares 
of  the  profits  made  according  to  the  first  Agreement, 
alleging  that  the  second  Agreement  was  entered  into  by 
him  on  the  account  of  himself  and  his  London  Partner, 
the  Defendant  Maddeford  alone ;  and  that,  having  refer- 
ence only  to  a  guarantee  on  the  provincial  roads  which 
were  not  on  the  line  of  the  common  concern,  that  the 
Plaintiffs  had  no  interest  in  the  profits  made  by  it.  It 
is  true  that  the  common  concern  had  no  connection 
with  the  provincial  roads,  which  were  the  occasion  of 
the  second  Agreement:  and  it  is  not  upon  that  ground"^ 
that  they  claim  to  participate  in  its  profits.  But  they  in- 
sist that  the  second  Agreement  was  entered  into  by  the 
Officers  of  the  Mint  as  connected  with,  and  a  continuation 
of,  the  first  Agreement,  and  in  confidence  of  the  respon- 
sibility of  the  Parties  to  the  first  Agreement :  and  the 
circumstance  that,  by  the  second  Agreement,  *j$.Qd. 
per  cent,  is  to  be  paid  for  the  same  Coin  in  respect  of 
which  55.  per  cent,  only  was  to  be  paid  by  the  first 
Agreement,  although  it  be  true  that  the  addition  is 
made  in  respect  of  a  new  risk,  manifests  the  opinion  of 
the  Officers  of  the  Mint  of  the  connection  between  the 
Two  Agreements.  The  testimony  of  the  Officers  of  the 
Mint  upon  this  subject,  is  not  so  pointed  as  it  might 
have  been,  if  they  had  been  interrogated  as  to  what  passed 
with  the  Defendant  upon  the  second  treaty ;  but  it  is  suffi- 
ciently plain  that  the  Defendant  Austmck  did  not  ap- 
prize them  that  he  was  treating  for  himself  and  Madde^ 
ford,m  exclusion  of  the  Plaintiffs,  and  he  does  not  even 
assert  this  in  his  Answer :  and,  upon  the  settled  prin- 
ciples of  Equity,  therefore,  he  could  not  exclude  them 
from  the  same  proportion  of  Profits  as  they  were  enti- 
tled to  under  the  first  Agreement 
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Declare,  therefore,  that  the  second  Agreement,  in  the 
Answer  of  the  Defendant  Austwick  mentioned,  is  to  be 
considered  as  made  on  account  of  the  several  Parties 
interested  in  the  first  Agreement,  in  the  proportions  in 
which  they  were  entitled  under  the  first  Agreement ; 
and  let  the  accounts  be  taken  accordingly ;  and  let  the 
Defendant  Austwick  pay  the  Costs  of  the  Suit  to  the 
hearing. 
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FELLOWES  V.  LORD  GWYDYR. 


10th  &  11th 
November. 


The  Defendant,  Lord  Gwydyr,  being  entitled,  as  De-      „  Sptdjic 

^         ^,       ,     ,  .  .     -r,.    .  3  -w^  Performance. 

puty  Great  Chamberlain,  to  the  F ittmgs-up  and  Deco-    MUrepretentor 

rations  of  Westminster  Hall,  at  the  King's  Coronation,  tiom. 

sold  them  to  the  Plaintiff,  who  was  his  Deputy  or  As-      KA^coa- 

sistant  in  that  Office,  for  1,000  /.    The  Defendant,  Page^  tracdng  with  0. 

had  formerly  been  a  Builder,  and  had  been  employed,  in  fawely  f«pre- 

.•',,,_,,__,  ,  ,       sents  himself  to 

that  capacity,  by  Lord  Gwydyr  %  Father,  who  was  also  be  the  Agent  of 

Deputy  Great  Chamberlain,  and  also  in  disposing  of  the  C.,  and  thereby 
Fittings-up  of  the  Hall  at  the  Trial  of  the  late  Lord  jgn^g  ^jje 
Melville.  The  Plaintiff*  did  not  remove  the  Articles  he  Court  will,  not- 
had  so  purchased ;  but  in  the  Name,  and  as  the  Agent  of  withstanding, 
,,^,         .,         *  .t«n,      enforce  the  Con- 

Lord  Gwydyr  J  signed  an  Agreement  with  rage^  for  the  tract,  unless  A. 

Sale  of  them  to  him,  for  1,575  /.;  and  Fage  undertook  to  k»«w  that  such 
remove  them,  and  to  make  good  any  Damage  that  might  ^^^  ^^  ^^  y^^^ 


be  done  to  the  Hall,  on  or  before  the  loth  of  January  representation 


1822.  This  Agreement  was  signed  by  the  Parties  at  the    i^  y^  g/Zn^f  ^q 
Office  of  Lord  Gwydyt^^  Solicitor,  who  had  previously  ^^Xl  J^  ^\^ 
perused  it,  and  who  attested  the  Signature.  '/AUi    /^  >» 
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i8«6.  The  Bill  stated  that  the  Plaintiff  had  made  the  same 

stipniation  with  Lord  Crtoydyr,  as  to  removiDg  the  Fit^ 
tings-up,  &c.  and  reinstating  the  Hall,  as  was  contained 
•        ^*  in  the  Agreement  with  Page;  and  that  he  had  used 

Lord  Gwydyrs  If ame  for  the  purpose  of  giving,  to  that 
Nobleman,  Pagers  security  for  the  performance  of  that 
stipulation ;  and  that  Lord  Gwydyr  had  refused,  either 
to  bring  an  Action  himself,  or  to  permit  the  Plaintiff  to 
use  his  Name  in  bringing  an  Action  against  Page  for  a 
breach  of  the  Agreement.  The  Bill  prayed  that  Page 
might  be  compelled  to  pay  the  Plaintiff  the  Money  re- 
maining due  to  him  under  the  Agreement,  with  Interest 

Pc^e  in  his  Answer  said  that,  when  he  entered  into 

the  Agreement^  he  was  led  to  believe^  by  the  Plaintiff's 

representations,  that  Lord  Gwydyr  was  the  owner  of  the 

Articles;  that  he  signed  the  Agreement  on  the  faith 

that  he  was  dealing  with  Lord  Gwydyr;  that  he  believed 

I    /  from  what  he  had  heard  of  his  Lordship,  and  known  of 

\    \  his  Father,  that  if  the  Articles  were  not  worth  1,575  L 

his  Lordship  would  not  permit  him  to  bear  the  loss ; 

'  and  that  he  would  not  have  signed  the  Agreement  if 

.  he  had   known   that  Lord  Gwydyr  was  not  entitled 

'    j  to  the  Articles ;  and  that  he  had  sold  the  Articles  at  a 

considerable  loss.     Lord  Gwydyr  in  his  Answer  said 

that  his  Name  had  been  used  by  the  Plaintiff,  in  entering 

into  and  signing  the  Agreement,  without  his  consent 

or  approbation. 

Mr.  Home  and  Mr.  Keene,  for  the  Plaintiffs. 

Mr.  Heald,  Mr.  Pepys  and  Mr.  fVarry  for  the  De- 

^  «< .  •  %.  fendant.  Page. 

.  *•  » *  * 

The  Plsuntiff  must  have  had  some  improper  object  in 

%s     *.v     ik  .  .      '^^'^S  ^^  Grwydyr's  Name.    He  had  no  authority  to 
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do  80  from  Lord  Gwydyr.    Can  he  then  be  constituted  i8«6. 

Lord  Ctwydyr^B  Agent  against  his  will,  and  come  into  this     ' 

Court  to  enforce  a  Contract  between  Lord  Gwydyr  and      Fellowbs 

Page,  which  the  former  disclaims?  Page  was  induced  to  .        J^* 

belieye  that  the  Plaintiff  was  acting  as  Lord  Gun/dyr^s 

Agent,  not  only  by  the  representations  made  to  him  by 

the  Plaintiff,  but  from  knowing  the  connection  that 

existed  between  them,  and  from  the  Agreement  being 

perused  by^  and  signed  at  the  Office  of.  Lord  Gwydyr*u 

Solicitor. 

The  Plaintiff  has  by  misrepresentation  obtained  more 
beneficial  terms  than  he  could  otherwise  have  done,  and, 
therefore,  this  Court  will  not  interpose  on  his  behalf. 
Phzllips  y.  Duke  of  Bucks  (a).    Harding  r.  Cox  (A). 

Mr.  BUgh,  for  Lord  Gwydyr,  asked  that  the  Bill 
might  be  dismissed  as  against  him. 

The  Vicb-Cuancbllor:— 

If  the  Plaintiff  had  been  aware  that  the  Defendant, 
Page,  w6nld  not  have  treated  with  any  other  person 
than  Lord  Gwydyr,  and,  for  that  reasoh,  had  con- 
cealed his  own  interest  in  the  transaction,  the  Cases 
cited  would  have  applied,  and  would  have  come  to  be 
considered.  But  there  is  no  reason  to  suppose  that  the 
Plaintiff  had  any  knowledge  that  such  was  the  feeling 
of  the  Defendant.  The  Plaintiff  was  naturally  led  to 
apply  to  the  Defendant  Page,  because,  having  been 
employed  in  the  sale  of  such  Fittings-up  on  a  former 
Occasion,  he  had  a  degree  of  experience  upon  the  sub-* 
ject  which  might  incline  him  to  the  purchase.  The 
Plaintiff  states  that  he  used  the  name  of  Lord  Gwydyr 

<a)  1  Vem.  937.  ad  Edit,      {h)  In  note  to  last  case. 
Vol.  L  f 
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i8fi6.  in  the  written  Contract,  in  order  that  Lord  Gvfydyr 

might  have  the  benefit  of  Mr.  Page^B  engagement  to 
clear  the  Hall  by  a  stipulated  day.  This  is  not  a  very 
LordGwtdy  satisfectory  reason^  But  if  the  Plaintiff,  by  the  use  of 
Lord  Gwydyr*a  name,  really  desired  to  conceal  the  spe- 
culative bargain  which  he  had  made  with  Lord  Gwydyr, 
it  would  afford  no  principle  upon  which  the  Defendant 
could  escape  from  the  Contract  without  special  circum* 
stances;  and  none  are  proved  here.  This  concealment 
could  work  no  injustice  to  the  Defendant  Page.  The 
Plaintiff  therefore  is  entitled  to  a  Decree  for  the  Money 
due  to  him  upon  the  Contract. 


I    ) 


idth  November. 

Annuity. 
Bankrupts 
Assignee. 

An  Annuity 
given  to  A,  for 
his  Personal 
Support,  not  to 
be  liable  to  his 
Debts,  and  to  be 
paid  from  time 
to  time  into  his 


GRAVES  V.  DOLPHIN. 

IHE  Testator,  Bef^amin  Graves,  gave  his  real  and 
personal  Estates  to  Trustees  upon  trust  (amongst  other 
things)  to  pay  an  Annuity  of  500  /.  to  his  Son  John 
Graves,  for  the  Term  of  his  natural  Life,  and  then  pro- 
ceeded thus : 


"  And  my  Will  further  is,  and  I  do  direct  and  declare 

that  the  said  Annuity,  or  yearly  Sum  of  500  /.,  by  me 

proper  hands  and  given  to  my  Son  John  Graves  for  his  Life  as  aforesaid, 

not  to  any  other  ig  by  me  intended  for  his  personal  maintenance  and 

Receipt  only  to     ^^PP^rt  during  the  whole  Term  of  his  natural  Life,  and 

be  a  sufficient       shall  not,  nor  shall  any  part  thereof,  on  any  account  or 

discharge,  passes  pretence  whatsoever,  be  subject  or  liable  to  the  Debts, 
on  A.'s  Bank-       r,  ^,  t  ,  ^1  .  •  i 

ruptcy  to  his        Engagements,  Charges  or  Incumbrances  of  him,  my  said 

Assignees.  Son;  but  that  the  same  shall  be,  for  the  purpose  afore- 

/  Jfk^H^*  Syt      gg^j^  from  time  to  time,  as  and  when  the  same  shall 
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from  time  to  time  become  due  and  payable,  be  paid 
over  into  the  proper  hands  of  him,  my  said  Son,  only, 
and  not  to  any  other  person  or  persons  whomsoever ; 
and  I  do  further  direct  that  the  Receipt  or  Receipts  of 
him  my  said  Son  only  for  such  Annuity  shall  be  a  good 
and  sufficient  discharge,  and  several  good  and  sufficient 
discharges  to  my  said  Trustees  for  the  same/'  John 
Graves  having  become  a  Bankrupt,  his  Assignees  sold 
the  Annuity  to  the  Defendant  Fret^ld:  and  the  ques- 
tion in  the  Cause  was  whether  the  Annuity  past  to  the 
Assignees  by  the  Assignment  of  the  Commissioners. 
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Mr.  Hart  and  Mr.  Wakefield  for  John  Graves  con- 
tended that  the  Annuity  had  not  past  to  the  Assignees. 
Tliey  relied  on  the  direction  in  the  Will  that  the  An- 
nuity should  be  from  time  to  time  paid  into  the  proper 
hands  oiJchn  Graves,  and  that  his  Receipts  should  be 
a  sufficient  discharge  for  the  same. 

The  VicB  Chancbllob  :— 

The  Testator  might,  if  he  had  thought  fit,  have  made 
the  Annuity  determinable  by  the  Bankruptcy  of  his 
Son :  but  the  policy  of  the  Law  does  not  permit  pro- 
perty to  be  so  limited  that  it  shall  continue  in  the  en- 
joyment of  the  Bankrupt,  notvnthstanding  his  bank- 
ruptcy. Declare  that  the  Defendant  Freshfield  is  well 
entitled  to  the  Annuity  in  question  (a). 

(a)  See  Brandon  v.  HoKwofi,  1  Rose,  197;  S.  C.  18  Ves. 
4«9 ;  and  i  Swan,  /fih  d« 


/^yyX:^ 
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Uthi'ovember.  MENDIZABEL  v.  MACHADO.C) 

Plea.  This  was  a  Bill  for  Discovery,  and  for  a  Commission 
rj  .  a.  to  examine  Witnesses  abroad,  in  aid  of  an  Action  at 
the  PlaiTtiflf  has  Law,  commenced  by  the  PlaintiflF  against  the  Defend- 
no  interest  in  the  ^nt,  to  recover  a  very  large  Sum  of  Money,  out  of  which 
SuU^i!  aVid  *e  Plaintiff  alleged  that  he  was  entitled  to  be  reim- 
Plea  to  a  Bill     bursed  the  Sums  which,  under  the  orders  of  the  Execu- 

for  Discovery      ^j^^  Government  of  Spain,  he  had  advanced  to  ihat 
and  a  Commis- 
y.,       sion.  Government. 

:?i^1?ebetw^e'^^  To  this  BUI  the  Defendant  put  in  a  Plea  and  Answer 

and  the  Allied  The  substance  of  the  Plea  was  that  the  title  to  call 
Powers,in  1814,  ^  ^^  Defendant  for  the  Money  in  question,  was 
andbysubse-         *^    .      ,     «,  .     ..^  ,  .1.      -n  _x- 

quent  conven-      not  in  the  PlamtiflF,  but  m  other  Parties. 

tionsj  certain 

SacedlfSe  ^  *®  important  parts  of  the  BiU  and  Plea  arc 

disposal  of  the     fully  stated  in  the  Judgment.     It  was  agreed  on  the 

King  of  Spain,    ^^^  ^f  ^^  Plaintiff  to  waive  any  objection  that  might 

claims  of  Soa-     ^^  vsizA^  to  the  Defence,  on  the  ground  of  the  Plea 

nish  subjects       being  over-ruled  by  the  Answer^ 

upon  the  French 

Government, 

and  those  Claims  were  to  be  adjusted  by  Commissioners,  and  the  Funds, 

in  die  meantiinei  were  by  orders  of  the  King  of  Spain  deposited  with 

the  Defendant. 

In  1 823,  the  Cortes  of  Spain  voted  that  these  Funds  should  be  applied 
towards  the  exigencies  of  the  State ;  and  under  that  Vote,  the  Minister 
of  Spain  borrowed  a  large  Sum  from  the  Plaintiff  upon  the  credit  of 
those  Funds,  and  the  Plaintiff  took  Bills  for  the  amount  upon  the  Defen- 
dant, who  refusing  to  pay  them,  the  Plaintiff  arrested  him,  and  filed  this 
Bill  for  Discovery  and  a  Commission  to  examine  Witnesses  in  aid  of  his 
Action:  To  this  Bill  the  Defendant  pleaded  the  Treaties  and  Conven- 
tions under  which  the  Funds  came  to  his  hand'for  the  benefit  of  the 
Spanish  Creditors  on  the  French  Government,  and  the  Plea  was  allowed. 
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Mr.  Heald  and  Mr.  Russell  for  the  Plea,  insisted  that,  i8a6. 

if  the  facts  put  in  issue  by  the  Plea,  were  true,  (and  in     '        ^^        ' 

the  present  stage  of  the  Cause  they  must  be  taken  to  be    Mendizabel 

so,)  the  Discovery  sought  by  the  Bill  must  be  utterly      .  . 

T,r.«.  in  ,,.  «  „  ,  Machado. 

useless.     Wtlmms  v.  Everett  (o),  Yates  v.  BeU{b), 

Mr.  Sugden  and  Mr.  O.  Anderdon  for  the  Bill  :-^ 

It  is  dear,  from  the  facts  stated  in  the  Bill,  that  an 
Action  would  lie  against  the  Defendant  for  Money 
had  and  received.  But,  if  the  Plea  is  to  prevail,  there 
must  be  an  end  to  any  such  Action ;  for  it  would  be 
impossible  for  the  Plaintiff,  without  the  Discovery  which 
is  sought  by  the  Bill,  to  give  the  evidence  necessary  to 
support  the  Action.  This  is  a  negative  Plea  to  a  Bill 
for  Discovery.  It  is  admitted  that  there  may  be  a 
negative  plea  to  a  Bill  for  Relief:  but  it  is  questionable 
whether  such  a  defence  is  available  against  a  Bill  for 
Discovery.  There  is  besides,  in  this  Plea,  a  studied 
ambiguity  as  to  that  part  which  relates  to  the  particular 
Fund  in  the  hands  of  the  Defendant.  But,  if  the  Case 
made  by  the  Plea  is  true,  it  would  afford  matter  for  a 
valid  defence  at  Law.  It  has,  however,  been  decided, 
in  Hindman  v.  Taylor  (c),  that  a  Plea  of  matter  which  is 
a  good  defence  to  the  Action  at  Law  in  aid  of  which 
the  Bill  is  filed,  is  not  a  bar  to  the  Discovery, 

Mr.  Heald  in  reply : — ■ 
There  is  no  such  rule,  as  to  Bills  for  Discovery,  as    ^^^^^  ^^^^^^-^^^^ 
that  which  is  contended  for.   In  BaiUiev.Sibbald(d),  ^^^^  ^  ^./^A^/^ 
the  Statute  of  Limitations  was  pleaded  to  a  Bill  for 
Discovery  in  aid  of  an  Action.    It  might  there  have 

(a)  14  East  582.        (6)  3  Bam.  and  Aid.  643. 
(0  9  Bro.  €•  €•  7.  S,  C.  2.  Dick.  651.  (rf)  15  Ves.  185. 
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1836. 

Mendizabbx. 

Machado. 


been  said  that  the  matter  pleaded  to  the  BiU,  was  a 
good  Defence  to  the  Action  at  Law  :  but  it  was  not  so 
held  by  the  Courts  although  the  Plea  was  over-ruled 
upon  a  different  ground  (a). 

The  Vice-Chancblloe: — 

The  substance  of  this  Bill  is,  that,  in  the  month  of 
April  1822,  the  French  Oovemment  placed  at  the 
order  and  disposition  of  the  Spanish  Government,  a 
sum  of  Eighteen  Millions  and  a  Half  of  Francs,  of  the 
money  of  France,  in  Rentes  or  Inseriptions  in  the  Trea- 
sury of  France f  and  that  Twelve  Millions  of  such  Rentes 
were  shortly  afterwards,  by  order  of  the  Executive 
Government  of  Spain,  paid  or  transferred  into  the  name 
of  Mr,  Noguera,  who  was  at  that  time  the  Chargi 
^Affaires  of  Spain  at  Paris'^  and  that,  in  the  month  of 
August  1822,  Mr.  Noguera,  being  removed  from  bis 
o£Bicial  situation,  by  the  order  of  the  Executive  Govern- 
ment of  Spain,  transferred  such  Rentes  to  the  Defendant 
Machado,  who  was  confidentially  employed,  by  such 
Executive  Government  of  Spain,  and  had  received  its  in- 
structions to  hold  the  Rentes  so  transferred  to  him,  at  the 
order  and  disposition  of  such  Executive  Oovemment;  that 
the  Defendant  afterwards,  in  pursuance  of  instructions 
from  the  Executive  Government  of  Spain,  sold  out  and 
transmitted  to  this  country  the  whole  of  the  said  Funds, 
or  the  greater  part  thereof  to  the  amount  of  300,000/. ; 
that  the  Assembly  of  the  Cortes,  convened  according  to 
the  Constitution  of  Spain,  by  a  solejzin  and  legitimate 
Act,  authorized  the  Executive  Government  to  apply  and 
dispose  of  the  said  Funds  to  the  exigencies  of  the  Ex- 
ecutive Government ;  and  that,  thereupon,  the  Execu- 


(a)  See  Beames  on  Pleaa,  276. 
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tiwe  GoTemment  api^ied  to  the  PlaintifiF  Mtndizabil, 
who  was  a  Merchant  and  one  of  the  Contractors-gene- 
ral for  supplying  the  Army  of  Spain,  to  make  adyances, 
for  the  use  of  the  Goyemment,  upon  the  faith  and 
credit  of  the  Funds  so  in  the  hands  of  the  Defendant; 
and  that  he^  the  Plaintiff^  accordingly  made  such  ad«> 
vances  to  the  amount  of  111^565/.  12$.  yd.,  and  re- 
ceivedy  in  payment  of  the  same,  certain  Orders  or  Bills 
of  Exchange,  drawn  by  the  Treasurer-general  of  Spain, 
upon  the  Defendant  The  Bill  insists  that  the  Defend- 
ant was  bound  to  pay  such  Bills  to  the  Plaintiff;  and 
that,  haying  refused  to  accept  or  pay  the  same,  he,  the 
Plaintiff,  had  commenced  an  Action  against  him  in  this 
country^  and  had  caused  him  to  be  arrested  and  held 
to  bail,  for  a  sum  of  80,000 /•  And  the  Bill  prays  a 
Discovery,  from  the  Defendant,  of  the  several  facts 
stated,  and  a  Commission  for  the  Examination  of 
Witnesses  in  foreign  Countries,  in  order  to  enable  the 
Plaintiff  to  support  his  Action.  The  Bill  contains  many 
charges  of  Admissicms  and  Conduct  on  the  part  of  the 
Defendant  amounting  to  acknowledgment  of  the  Plain* 
tiff's  title. 

To  this  Bill  the  Defendant  has  put  in  a  Plea  and 
Answer.  He  professes  to  answer  all  those  Charges  in 
the  Bill,  which  seek  to  raise  a  Case  against  him  upon 
the  ground  of  personal  Conduct  and  Admissions ;  and, 
as  to  all  other  the  Statements  and  Charges  in  the  Bill, 
he  puts  in  a  Plea,  for  the  purpose  of  protecting  him- 
self from  any  Discovery,  and  in  order  to  deprive  the 
Plaintiff  of  the  benefit  of  tiie  Commission  for  the  Ex- 
amination of  Witnesses. 

By  his  Plea  he  states  the  several  Treaties  which  in 
the  year  1814  were  entered  into  between  Branee,  on 

^4 
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1826.         to  Spain;  and,  by  that  Treaty,  FramB  had  oUiged  her- 
self to  make  up  the  difiference. 


MXNDIZABBL 

V. 

Machaso. 


The  Plea  further  states  that,  on  the  30th  of  April 
1822,  a  further  Treaty  was  entered  into,  between  Franu 
and  Spain,  whereby  the  Rtnch  Ooyemment  engages  to 
cause  payment  to  be  made,  into  the  hands  of  such  per- 
son or  persons  as  may,  for  that  purpose^  be  authorized 
by  the  Kmg  of  Spain,  of  the  overplus  of  the  Renie$, 
which  the  H'ench  Goyemment  kept  as  a  deposit,  in- 
cluding the  whole  amount  of  the  compound  Interest* 
The  Plea  then  ayers  that  the  overplus  of  the  Rente$ 
mentioned  in  the  last  Treaty,  was  that  moiety  of  the 
Sum  agreed  to  be  paid  by  France  to  Spanish  subjects, 
which,  according  to  the  third  Article  of  the  Treaty  of 
March  1818,  was  to  remain  deposited  until  the  Claims 
of  Spanish  Subjects  were  liquidated  by  the  ouxed  Com- 
mission there  referred  to. 

The  effect,  therefore^  of  this  last  Treaty  seems  to 
have  been,  to  place  this  deposit,  not  in  the  hands  of  a 
mixed  Commission,  but  in  the  hands  of  Spamsh  Com- 
missioners only. 

The  Plea  then  states  that  thePrench  Covemment  after- 
wards transferred  this  overplus  to  Mr.  Noguera,  who  was 
duly  appointed,  by  the  King  of  Spain,  to  receive  the  same 
for  the  purposes  in  the  said  Treaties  and  Conventions 
mentioned;  and  that  Mr.  Noguera  afterwards  transferred 
part,  but  not  the  whole,  of  such  Funds  into  the  hands 
of  the  Defendant,  who  was  appointed  by  the  King  of 
Spain  to  receive  them  for  the  same  purpose  of  being 
applied  according  to  the  Treaties  and  Conventions.  The 
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Plea  then  states  that,  at  the  dates  of  these  Treaties  and 
CooTentioDs,  there  were  and  still  are  Debts  due  to  In* 
diyiduals  and  to  priyate  Establishments  within  the  mean* 
ing  of  the  said  Treaties  and  Conventions,  to  an  amount 
greater  than  the  said  overplus  of  Renta  in  the  hands  of 
the  Defendant  and  the  remainder  of  the  Funds  pro- 
vided for  that  purpose  by  the  said  Treaties  and  Con- 
ventions, will  be  able  to  dischai^e.  And  the  Plea  fur^ 
ther  states  that  a  royal  Decree  was  duly  made,  by  the 
King  of  Spain,  on  the  20th  of  March  1824,  appointing 
the  Commissions  for  the  liquidation  of  the  said  Claims, 
which  it  states  to  have  been  interrupted  by  the  unfor- 
tunate occurrence  of  March  i8do;  and  the  Plea  avers 
that  both  the  said  Commissions  are  now  in  a  state  of 
activity. 
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The  Plea  further  avers  that  the  Plaintiff  had  not,  nor 
has  any  claim  to  any  portion  of  the  Funds  provided 
under  any  of  the  said  Treaties  and  Conventions;  and  that 
the  Monies  in  the  hands  of  the  Defendant,  which  are 
claimed  by  the  Bill,  are  portion  of  the  overplus  of  Rentes 
in  the  said  Treaty  of  the  30th  of  April  iSsa  mentioned, 
or  of  the  proceeds  and  produce  thereof.  And  the  De- 
fendant insists  upon  the  said  several  Matters  in  bar  to 
the  Discovery  and  Commissions  prayed  by  the  Bill. 

The  question  to  be  first  considered,  therefore,  is,  whe- 
ther, taking  the  several  Matters  stated  in  this  Plea  to  be 
true,  the  Plaintiff,  upon  the  Case  made  by  the  Bill,  has 
any  Interest  in  the  Funds  in  tbe  hands  of  the  Defendant 


The  Bill  represents  that  these  Funds,  by  virtue  of 
Conventional  arrangements  between  the  Oovemments 
of  France  and  Spain,  were  placed  at  the  order  and  dis- 
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position  of  the  Executive  Government  of  Spain,  and, 
by  the  direction  of  that  Government,  came  into  the 
hands  of  the  Defendant,  to  be  held  by  him  at  the  order 
and  disposition  of  the  said  Executive  Government  of 
Spain,  as  he  should,  from  time  to  time,  be  instructed ; 
and  that,  afterwards,  in  the  year  1823,  the  Assembly  of 
the  Cortes,  then  legally  convened,  authorized  the  Exe- 
cutive Government  to  apply  the^e  Funds  to  the  general 
exigencies  of  the  State,  and  that,  thereupon,  the  then 
Minister  of  Finance  in  Spain,  requested  the  Plaintiff  to 
make  certain  advances,  which  were  immediately  required 
for  the  exigencies  of  the  State,  upon  the  credit  of 
these  Funds ;  and  that  the  Plaintiff  did,  accordingly, 
make  such  advances  to  the  amount  of  1 1 1,566  /.  125.  7  J. 
and  received  Bills  of  Exchange  to  that  amount,  which 
were  drawn  upon  the  Defendant,  by  the  Treasurer-Ge- 
neral of  the  Spanish  nation :  and  the  Plaintiff  seeks  the 
aid  of  this  Court,  to  assist  him  in  recovering,  from  die 
Defendant,  the  amount  of  those  Bills. 


Now,  if  the  Plea  of  the  Defendant  be  true,  and  for 
the  present  purpose  it  must  be  taken  to  be  so,  these 
Funds  were  not,  by  the  Treaty  between  Brance  and 
Spain,  placed  at  the  order  and  disposition  of  the  Exe- 
cutive Government  of  Spain,  nor  did  they,  by  the 
direction  of  that  Government,  come  into  the  hands 
of  the  Defendant,  to  be  applied  by  him,  from  time 
to  time,  as  he  should  be  instructed  by  that  Govern- 
ment. But,  by  the  Treaties  between  France  and  Spain, 
these  Funds  were  raised  and  paid  by  France,  for  the 
special  purpose  of  being  applied  in  satisfaction  of  the 
Subjects  of  Spain  who  were  Creditors  of  France,  and 
were  no  otherwise  placed  at  the  order  and  disposition 
of  the  King  of  Spain,  than  to  etiable  him  to  provide  fop 
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Ih^  payment  of  such  Claims^  when  the  amount  of  them 
should  be  respectively  liquidated  by  the  Commissioners 
for  that  purpose  to  be  appointed.  If  the  King  of  Spain^ 
himself,  had  attempted,  therefore^  to  divert  these  Funds 
from  the  purpose  for  which  they  were  advanced  by 
France,  and  to  apply  them  to  the  general  exigencies  of 
his  Government,  it  would  have  been  a  direct  violation 
of  his  engagements  with  France-^  and,  being  contrary 
to  the  first  principles  of  Equity,  his  purpose  would  not 
have  been  aided  by  this  Court. 

The  Cortes  cannot,  at  the  utmost,  pretend  to  more 
than  to  stand  in  the  place  of  the  King  of  SpatHf  and» 
as  this  Court  would  not  have  assisted  the  Plaintiff  in 
recovering  these  funds  from  the  Defendant,  if  the 
Plaintiff  had  claimed  them,  under  the  order  of  the  King, 
in  repayment  of  advances  made  by  him  for  the  exigen- 
cies of  the  State,  it  necessarily  follows  that  he  cannot 
receive  the  assistance  of  this  Court,  claiming  them  in 
repayment  of  such  advances,  not  under  the  order  of  the 
King,  but  under  the  order  of  the  Cortes. 

The  Plaintiff,  however,  contends  that,  if  h6  were  to 
admit  that  his  Case  is  such  that  he  can  have  no  title  to 
be  relieved  in  Equity,  yet  he  i^  still  entitled  to  the  Dis- 
covery and  Commission,  which  is  all  he  seeks  by  this 
Bill,  in  aid  of  his  Action  at  Law;  and  that  the  Defen- 
dant cannot,  by  Plea,  protect  himself  from  the  Discovery. 
This  is  surely  a  singular  proposition.  For  the  conse- 
quence would  be  that  any  person,  first  suing  out  a  Writ 
at  Law  against  another,  might,  by  a  Bill  in  Equity  for 
a  Discovery,  compel  such  other  person  to  disclose,  upon 
oath,  all  the  particulars  of  any  transaction,  however 
secret  and  important,  with  which  the  Plaintiff  had  no 
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1896.  manner  of  concern,  merely  by  introdncing  into  his  Bill 

^  the  false  allegation  that  he  had  an  interest  in  the  trans- 

Mendiz  ABEL    action,  since,  according  to  the  doctrine  of  the  Plaintiff, 

^'  it  would  not  be  pennitted  to  the  Defendant  to  protect 

himself  from  sndi  discovery,  by  proving  to  the  Court 

the  fakehood  of  the  allegation  that  the  Plaintiff  had 

any  interest  in  the  transaction. 

But  the  law  of  the  Court,  as  well  as  the  reason  of  the 
thing,  is  directly  the  other  way ;  and  a  Defendant  is  en* 
titled  to  protect  himself  from  a  Discovery,  by  a  Plea 
that  the  Plaintiff  has  no  interest  in  the  subject  of  his 
Suit :  and  such  is  the  nature  of  this  Plea.  This  is  stated 
by  Lord  Rede9dale(f)  to  be  the  doctrine  of  the  Court; 
and  the  Case  cited  by  the  Plaintiff  in  support  of  his 
proposition,  when  it  is  carefully  considered,  will  be 
found  consist^it  with  this  doctrine. 

I  have  already  stated  that  the  Plea  of  the  Defendant 
isaccompanied  by  an  Answer.  The  Plaintiff,  very  pro- 
perly, waives  all  objection  of  form  to  the  Answer;  and 
I  have  not,  therefore,  entered  into  the  consideration  of 
it.    The  Plea  must  be  allowed. 

(/)  Treat,  Plea.  aaS. 
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1826. 
16th  &  17th 

RHODES  V.  RUDGE.  November. 


1  HE  Reverend  J.  S.  FermormB.de  his  Will,  as  follows :  If^UL 

Asiets. 
^  I  give  and  bequeath  all  my  real  and  personal  Estate,  — > 

wliatsoerer  and  wheresoever,  unto  my  fn€S3^  Michael      Teatetor  gave 

'       .         ^  his  real  and  per- 

Sray  and  Edward  Rudge,  Esquires,  their  Heirs,  Exe-  sonal  Estate,  to 

cutors,  Administrators  and  Assigns,  upon  the  following  Peraons  whom 

Trusts  (that  is  to  say),  upon  Trust,  in  the  first  place,  to  appointed  his 

sell  and  dispose  of,  as  soon  as  conveniently  may  be  Executors,  in 

after  my  decease,  my  Living  of  Crawford,  in  the  county  ^^^^  e  to  sell 

of  Kenif  and  the  Money  to  arise  by  Sale  thereof  to  go  aTXdvowson, 

in  discharge  of  my  Debts  and  Legacies,  and  the  Costs  ^^  apply  the 

and  Charges  of  the  Trusts  hereby  created,  and  to  apply  charge  of  his 

the  same  accordingly;  and,  if  such  Money  arising  by  Debts  and  Le- 

such  Sale  as  aforesaid,  be  not  sufficient  to  discharge  ^ev^hould  ^ 

the  said  Debts  and  Legacies  as  aforesaid,  upon  further  insufficient,  then 

Trust  to  cause  Timber  to  be  felled,  on  one  or  all  of  my  ^  !^^  ^}^^^ 

.,»•■«  -1  .         f         -  .      .      ficiency  by  Sale 

said  real  Estates,  to  the  amount  m  value  of  500/.,  the  or  Mortgage  of 

same  to  be  applied  in  discharge  of  my  said  Debts  and  his  real  Estates, 
Legacies;  and,  if  the  Money  arising  by  Sale  of  such  Extcttora^^ 
Timber,  should  not  be  fully  sufficient  to  discharge  the  tain  their  Ex- 
same,  then  upon  further  Trust  by  Mortgage  or  Sale,  to  P^^ses,  but  did 

.,,/..  «  ..  .,        ,  not  expressly 

raise  such  deficiency,  on  all  or  any  of  my  said  real  declare  any 

Eatates,  for  the  purpose  of  paying  off  my  said  Debts  Trust  of  his  per- 
and  Legacies,  and  the  Costs  and  Charges  of  the  Trusts  q°^^  ^^^  ^j^^ 
hereby  created,  and  to  apply  Ihe  same  accordingly :  and  personal  Estate 
upon  this  further  Trust,  by  the  ways  and  means  afore-  ^^caWeto^h 
said,  or  any  of  them,  to  raise  and  pay  the  foUowing  payment  of  the 
Legacies,  which  1  give  to  the  Persons,  and  in  manner  Teswtor'sDf bts. 
following,  (that  is  to  say),  to  my  dear  Mother  300/.  ^V^^'^K, 
to  my  dear  Wife,  all  such  Sum  and  Sums  of  Money  as  /  ^7^  ^       '^• 
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shall  appear  to  be  due  to  me,  at  the  time  of  my  de^ 
cease,  in  the  Books  kept  by  the  Governor  and  Company 
of  the  Bank  of  Enghfid,  and  the  Interest  and  Dividends 
thereof;  and  also  t  give  and  bequeath  to  my  dear  Wife 
all  such  Money  as  shall  appear  due  and  owing  to  me; 
from  Messrs.  Child's  and  Co.  Bankers,  in  London:  I 
give  to  my  Unde,  Major  James  Boorden,  the  Sum  of 
2,000  /.  to  my  Godson,  Thomas  Weston,  of  Bird^s  hUi 

in  the  county  of  Kent,  the  sum  of  200  /. :  to 

Taylor,  daughter  of  Jeffery  Taylor,  of  Seven  Oaks, 
aforesaid,  apothecary,  the  Sum  of  50/.;  and  to  Mary 
Pett,  a  very  faithful  servant,  who  has  lived  in  my  fa- 
mily thirty-six  years,  the  sum  of  20  /.  payable  on  the 
day  of  my  death ;  and  also  a  clear  Annuity  of  20/.  for 
her  life>  to  be  paid  half  yearly,  by  equal  portions,  the 
first  half  yearly  pa3^ent  thereof  to  be  made  at  the  end 
of  six  months  next  after  my  decease ;  and  to  each  of 
my  servants,  who  shall  be  living  with  me  at  the  time  of 
my  deaths  two  years'  wages,  over  and  above  what  shall 
be  due  to  them,  respectively,  at  the  time  of  my  de>* 
cease:  and,  upon  this  further  Trust,  that  the  said 
Trustees,  their  Heirs,  Executors,  Administrators  and 
Assigns,  do  and  shall  stand  seized  and  possessed  of  my 
said  real  Estates,  or  so  much  thereof  as  shall  respec- 
tively remain  after  answering  the  purposes  aforesaid,  in 
Trust,  as  to  the  Rents  a^d  Profits  thereof,  for  my  said 
Mother  and  Wife,  during  their  joint  lives,  in  equal  por- 
tions; and,  after  the  decease  of  my  said  Mother,  and  in 
case  my  said  Wife  sHall  survive  her,  then  in  Trust  for 
my  said  Wife  during  her  life ;  but,  if  my  said  Wife 
shall  die  in  the  life-time  of  my  said  Mother,  then,  after 
the  decease  of  my  said  Wife,  in  Trust  for  my  said  Mo- 
ther, during  her  life ;  and,  from  and  after  the  decease  of 
my  said  Mother,  then  in  Trust  for  John  Austin,  of  Broad* 
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^dri  or  Secen  Oaks  aforesaid,  during  his  natural  life ;  and 
from  and  after  the  decease  of  the  said  JohnAtaHn,  then 
hx  Trust  f3r  my  Sister-in4aifi%  the  Right  honourable 
Htmietta  Beniomf  Spinster,  during  her  life;  aiid,  from 
and  after  her  decease,  in  tVust  for  all  and  every  the 
Child  and  Children  of  her  Body,  to  be  begotten,  who 
shall  live  to  attain  the  age  of  Twenty-ode  years,  in  equal 
portions,  if  more  than  one,  and,  if  but  one,  then  to 
snch  one  Child,  and  their,  his  or  her  respective  HeirB> 
Executors,  Administralors  and  Assigns;  and,  in  case 
my  said  Wife  shall  marry  after  my  decease,  and  there 
shall  be  any  Child  or  Children  of  her  Body  begotten, 
living  at  the  time  of  her  decease,  then  it  is  my  Will 
that  my  said  Trustees  shall  stand  seised  and  possessed 
of  my  said  real  Estates,  or  so  much  thereof  respectively 
as  shall  remain  after  answering  the  purposes  aforesaid, 
fiom  and  after  the  decease  of  the  survivor  of  my  said 
Mother  and  Wife,  sul^ect  to  and  charged  with  the  pay- 
ment of  the  sum  of  ^fiOoL,  which,  in  that  event,  I  give 
to  my  said  Sister-in-law  Henrietta  Benton  (if  she  shall 
be  then  living)  in  Trust  for  all  and  every  the  Child  and 
Children  of  the  Body  of  my  said  Wife  to  be  begotten, 
who  shall  survive  her,  and  shall  live  to  attain  the  age  of 
Twenty-one  years,  in  equal  proportions,  if  more  than 
one,  and,  if  but  one,  then  to  such  one  Child,  and  for 
their,  his  or  her  Heirs,  Executors,  Administmtors  and 
Assigns  respectively."    The  Testator  then  directed  that 
the  Receqits  of  his  Trustees  should  be  sufficient  dis- 
charges for  the  Money  to  arise  by  Mortgage  or  Sale  of 
his  Estates,  and  then  proceeded  as  follows:  *' And  I  do 
hereby  nominate  and  appoint  the  said  Michael  Bray  and 
Edward  Rudge  Executors  of  this  my  Will ;  and  I  order 
and  direct  that  my  said  Trustees  apd  Executors,  and 
dieir  Heirs,  Executors,  Administrators   and  Assigns, 
Vol.  I.  o 
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shall  deduct  and  retain  their  respective  Costs,  Charges 
and  Expenses,  and  for  their  trouble  in  the  execution  of 
the  Trusts  hereby  in  them  reposed,  or  in  relation 
thereto." 

Mr.  Home,  Mr.  Roupell,  and  Mr.  Wray^  for  the  Plain- 
tiff:— 

The  Testator  did  not  mean  to  exonerate  his  personal 
Estate;  for,  in  the  first  place/ the  real  and  personal 
Estates  are  given  to  the  Executors  upon  certain  Trusts. 
Nothing  is  given  to  them  beneficially.  Next,  the  Tes-- 
tator  has  made  no  particular  disposition  of  his  personal 
Estate.  Duke  of  Ancaster  v.  Mayer  {a).  Gray  ▼• 
Mimiethorpe  (A). 

Mr.  Healdj  and  Mr.  Pole,  for  the  Executors :  — 

The  question  is,  whether  the  Testator  intended  his 
real  Estate  to  be  primarily  liable  to  the  payment  of  his 
Debts  and  Legacies,  not  whether  he  meant  to  exonerate 
his  personal  Estate  ? 

It  would  be  difficult  to  contend  that  the  Testator 
meant  to  exonerate  his  personal  Estate,  for  the  mere 
purpose  of  dying  intestate  as  to  it.  But  here  he  did 
make  a  disposition  of  his  personal  Estate,  under  which 
the  Executors  are  entitled  to  it  beneficially.  The  Tes- 
tator declares  Trusts  of  his  real  Estate,  but  not  of  his 
personal  Estate.  He  merely  makes  specific  Bequests 
of  certain  parts  of  it.  The  direction  that  the  Execu- 
tors shall  retain  their  Costs  and  Expenses  can  have 
no  effect  on  the  construction  of  the  Will ;  for  the  Law 
would  allow  them  to  do  so  without  such  a  direction.  The 

(a)  I  Bro.  C.  C.  454.  (A)  3  Ves.  103. 
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Case  of  Dawson  ▼.  Clark  (c)  is  precisely  in  point.  That 
Case  came  before  Lord  EUkn,  C.  upon  Appeal,  and  the 
decision  was  affirmed  (J).  In  Southouse  v.  Bate  the 
attention  of  Sir  W.  Grant,  M.  R.  was  again  called  to  it, 
and  his  Honor  then  said  that  he  thought  that  the  Ex- 
ecutors, as  such,  would  have  been  entitled  even  if  they 
had  not  taken  by  the  direct  Bequest  (e).  Booth  v.  Blun^ 
^^  (/)•  Coningham  v.  Mellish(g).  Paice  v.  The  Arch- 
bishop  of  Canterbury  (A).    Rogers  v.  Rogers  (»). 

The  Testator  orders  his  Living  at  Crayford  to  be  sold, 
in  the  first  place.  This  is  a  direction  to  sell  it  at  all 
events;  and  the  words  ''  in  the  first  place  ''  are  quite  as 
strong  as  the  word  "  fully,''  which  was  relied  on  in 
Stephenson  v.  Heaihcote  (k).  In  speaking  of  the  Money 
to  arise  by  the  sale  of  the  Timber  he  uses  the  identical 
word  ''fully/'  He  does  not  say,  that  if  the  Money  to 
arise  from  the  sale  of  the  Living  and  the  Timber,  together 
with  his  personal  Estate,  shall  not  be  sufficient  to  dis- 
charge his  Debts  ;  but  if  the  Money  to  arise  by  those 
means  alone  shall  not  be  sufficient  for  that  purpose, 
then  his  real  Estate  shall  be  sold.  It  is  dear,  therefore, 
that  he  did  not  intend  his  personal  Estate  to  be  applied 
in  payment  of  his  Debts  and  Legacies  until  the  Money 
to  arise  by  sale  of  his  real  Estate  should  be  exhausted. 

Mr.  Hart  and  Sir  George  Hampson  for  the  Executor 
of  the  Testator's  Mother,  who  had  been  in  possession 
of  a  moiety  of  the  Estates,  did  not  argue  the  questions 
as  the  Plaintiffs  waived  the  taking  of  the  account  of 
the  Rents  and  Profits  received  by  her. 

(c)  16  Vcs,  409.        (d)  J  8  Ves.  «47.    (e)  2  V.  &  B.  399. 
(/)  1  Mer.  193.  y     (g)  Prec.  Cha.  35.  (h)  14  Veg.  364. 
(1)  3  P.  W.  193.         {k)  1  Mer.  324. 
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i8s6.  Mr.  Pechell,  for  the  Defendant  Henrieita  Burton 

'  "^  the  Administratrix  of  the  Testator's  Widow : — 

The  provision  in  the  Will  for  the  payment  of  the  Execu- 
RuDOE»  ^^^  Costs,  shows  that  they  were  not  meant  to  take  the 
personal  Estate  beneficially.  The  sale  of  the  Living  is 
directed  to  be  absolutely  made.  There  is  no  allusion  to 
any  prior  Fund.  The  Testator  does  not  speak  of  the  pay- 
ment of  his  Debts  as  having  begun,  but  as  if  he  was 
providing  an  original  Fund  for  that  purpose.  Burton  v. 
Knowlton  (/)•  When  he  speaks  of  the  Proceeds  of  the 
sale  of  the  Timber,  he  speaks  conditionally ;  not  as  if  the 
payment  of  his  Debts  was  completed.  When  he  again 
mentions  his  Trustees,  he  adds  their  Executors,  Adminis- 
trators and  Assigns.  These  words  are  applicable  to 
personal  Estate,  and  are  inconsistent  with  the  notion 
that  he  had  nothing  but  real  Estate  to  dispose  of. 
Haneox  r.  Abbey  (m). 

The  VicB  Chancellor  : — 

The  Bill  in  this  Case  is  filed  for  the  execution  of  the 
Trusts  of  the  Will  of  the  Reverend  J.  Shirly  Termor : 
and  the  single  question  in  the  Cause  is,  whether  the 
personal  Estate  of  this  Testator,  not  specifically  be- 
queathed, is  exempt  from  the  payment  of  his  Debts 
and  pecuniary  Legacies? 

^^ .  ^  It  has  long  been  the  settled  rule  of  Courts  of  Equity, 

*^  that  the  direction  of  the  Testator  to  sell  or  mortgage 
his  real  Estate  for  the  payment  of  his  Debts  and  Lega- 
cies, is  not  alone  evidence  of  the  intention  of  the  Tes- 
tator that  the  personal  Estate  should  be  exempt  from 
those  Charges,  and  amounts  only  to  a  declaration  that 

(/)  3  Vfis.  107,  (m)  u  Ve«.  179. 
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the  real  Estate  shall  be  so  applied  to  the  extent  in  which 
the  personal  Estate,  which,  by  law,  is  the  primaoy  Fnnd^ 
shall  be  insufficient  for  those  purposes.  In  order  to 
exempt  the  personal  Estate,  there  must  be  found  in  a 
Will,  either  express  declarations  to  that  effect,  or  pro* 
visions  from  which  such  intention  of  exemption  is  to 
be  inferred.  In  this,  as  in  all  other  cases  of  inference 
or  implication,  except  necessary  or  logical  implieation^ 
there  may  be  a  difference  of  opinion  between  Judges 
who  are  called  to  consider  the  case.  The  duty  of  each 
Judge,  after  full  consideration,  is  to  declare  Iiis  own 
opinion.  This  Testator  begins  his  Will  by  giving  all 
his  real  and  personal  Estate  to  his  friends  MichadBrajf 
and  Edward  Budge,  their  Heirs,  Executors,  Adminis- 
trators and  Assigns,  upon  the  following  Trusts  (that  is 
to  say)  upon  trust,  in  the  first  place,  a9  soon  as  con- 
veniently may  be  after  his  decease,  to  sell  and  dispose 
of  his  Living  at  Crayford^  and  all  the  Money  to  arise  by 
sale  thereof  to  go  in  discharge  of  his  Debts  and  Lega- 
cies, and  the  Costs  and  Charges  of  the  Trusts  thereby 
created ;  and,  if  such  Money  be  not  sufficient  to  dis- 
charge the  said  Debts  and  Legacies,  then  he  authorizes 
his  Trustees  to  fell  Timber  on  his  other  real-Estate,  to 
the  value  of  500  /.,  for  those  purposes,  and,  if  such-  sum 
of  500  /•  be  not  sufficient  to  pay  his  Debts  and  Legacies 
and  the  Costs  and  Charges  of  the  Trusts,  then  to  raise 
the  deficiency  by  sale  or  mortgage  of  any  of  his  real 
Estates.  He  then  proceeds  to  give  certain  Legacies, 
and  afterwards  to  dispose  of  the  residue  of  his  real  Es^ 
tate,  and  appoints  his  Trustees,  Af.  Bray  and  £•  Budge, 
to  be  his  Executors,  with  a  direction  that  his  said  Trus* 
tees  and  Executors  should  deduct  and  retain  their  re- 
spective Costs,  Charges  and  Expenses,  and  for  their 
trouble  in  the  execution  of  the  Trusts  thereby  in  them 
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reposed,  and  in  relation  thereto,  without  naming  out  of 
what  Fund. 

It  is  argued,  for  the  Trustees  and  Eieeutors,  that  the 
first  gift  of  the  personal  Estate  to  them,  though  ex- 
pressly declared  to  be  upon  Trust,  is  nevertheless  a 
gift  to  them,  for  their  personal  benefit,  because  the 
gift  to  them  is  not^  as  Executors,  but  as  Trustees,  and 
is  to  be  construed  as  if  it  were  given  to  Trustees  who 
were  not  Executors ;  and  that  then,  according  to  the 
Case  of  Dawtm  v*  Clark,  the  personal  Estate  would 
▼est  in  them,  subject  only  to  the  Trusts  which  the  Tes* 
tator  should  declare  in  his  Will ;  and  that,  having  de* 
clared  no  Trusts  in  his  Will  as  to  the  personal  Estate, 
the  whole  personal-  Estate  belonged  beneficially  to  the 
Trustees,  though  Executorsalso.  Ifit  were  admitted  that 
this  Case  was  within  the  authority  of  Daw$on  v.  Clark, 
and  that  the  personal  Estate  were  beneficially  given  to 
the  Trustees,  though  Executors,  the  question  would 
ttiU  remain  whether  it  was  more  than  a  gift  of  the  resi* 
due  of  the  personal  Estate,  and  whether,  in  their  handa, 
the  personal  Estate  was  not  primarily  applicable  to 
the  payment  of  Debts  and  Legacies?  But,  upon  a  care* 
ful  perusal  of  the  Case  of  Dawson  v.  Clark,  the  residuary 
personal  Estate  was  held  to  vest  beneficially  in  Trus- 
tees, who  were  afterwards  named  Executors  in  the  Will, 
because  the  words  of  the  gift  were  to  them  upon  Trust, 
in  the  first  place,  to  pay  and  charged  and  chargeable 
with  all  his  just  Debts  and  Funeral  Expenses,  and  that 
the  Trust  was  not  general,  but  was  qualified  by  the 
words ''  charged  and  chargeable,"  so  as  to  extend  to  the 
amount  of  the  Charges  only ;  and  that  no  Trust  was  ap- 
plied to  the  Surplus  after  satisfaction  of  the  Charge ; 
and  it  was  clearly  Lord  Eldon'8  opinion  that,  if  the  gift 
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bad  been  to  the  Executors,  eo  nomine^  by  the  same  words> 
they  would  equally  have  been  entitled  to  the  Surplus. 
In  the  present  Case  there  is  no  such  qualification  of  the 
Trust;  but  the  whole  real  and  personal  Estate  is  ex- 
pressed to  be  given,  generally^  upon  the  Trusts  which 
follow.  The  Case  of  Dawson  v.  Clark  is  not,  therefore, 
applicable  here.  The  direction  in  this  Will  that  the 
Trustees  and  Executors  should  deduct  and  retain  for 
their  respective  Costs,  Charges  and  Expenses,  and  for 
dicir  trouble  in  the  execution  of  the  Trusts,  affords  a 
conclusive  inference  that  it  was  not  the  intention  of  the 
Testator  that  they  should  take  any  beneficial  Ihterest : 
and,  upon  the  whole,  I  am  of  opinion  that,  in  this  Will, 
there  is  no  beneficial  gift  of  the  personal  Estate. 
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If  there  be  no  gift  of  the  personal  Estate  except  the 
gift  to  tlie  IVttstees  upon  the  Trusts  which  follow  in  the 
Will,  then  dieve  is  nothing  in  the  Will  which  can  be 
treated  as  evidence  of  the  intention  of  the  Testator  that 
Ab  personal  Estete  should  be  exempt  from  the  payment 
of  Debts  and  Legacies,  other  than  thai  the  Testator 
has  notadded>  to  the  charge  of  the  real  Estate  for  that 
purpose,  that  it  should  only  be  in  aid  of  his  personal 
Estete,  and  that  the  Testetor  begins  the  declaration  of 
Trust  by  directing  the  Trustees,  in  the  first  place,  as 
soon  as  conveniently' might  be  after  his  decease,  to  sell 
his  Living  at  Craj^ornI,  and  to  apply  the  produce  in  dis- 
charge of  his  Debto  and  Legacies.  With  respect  to  the 
first  point,  it  is  to  be  observed  that  the  rule  of  the  law 
directs  the  primary  application  of  the  personal  Estate, 
and  such  declaration  of  the  Testetor  to  that  effect  is 
not  necessary.  And,  with  respect  to  the  second  point, 
if  it  be  supposed  that  this  Testator  considered  his  per- 
sonal Estete  not  specifically  bequeathed  as  of  inconsi- 
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itmble  tmoant,  and  that,  at  all  etenta,  the  prodaee  ^ 
his  Living  would  be  required  for  the  payment  of  Ua^ 
Debta  and  Legacies,  it  would  sufficiently  account  for 
the  form  of  tins  expression  f  and  although,  on  aceouni 
of  the  uncertainty  of  the  amount  of  the  personal  Estate 
of  aTestator  at  the  time  of  his  death,  it  is  not  safe  to 
aid  the  construction  of  a  Will  by  evidence  of  the  amount 
at  tlie  tune  of  making  his  Will>  yet  such  an  assumption 
may  fairly  be  made  in  reasoning  in  aid  of  the  intention, 
as  it  is  to  be  collected  from  all  the  parts  of  the  Will. 
Hy  conclusion  is^  that  the  real  and  personal  Estate, 
being  both  given,  generally,  to  the  Trustees  upon  the 
Trusts  declared  in  the  Win,  and  there  being  no  Trust 
declared  in  the  Will  to  which  the  pers<mal  fistate  can 
be  applicable,  except  the  payment  of  Debts  and  Lega* 
cies,  and  the  Testator  not  having  prescribed,  as  between 
Uie  teal  and  personal  Estate,  the  order  of  payment,  the 
rule  of  law  must  govern  tlie  application,  and  the  per* 
aonal  Estate  must  be  primarily  applied.  Let  it  be  de- 
clared, therefore,  that  this  Testator's  personal  Estate, 
not  spedflcally  bequeathed,  was  first  applicable  ta 
Ae  payment  of  his  Funeral  Expenses,  Debts  asA 
I^gacies^ 
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MADDEFORD  «.  AUSTWICK.(*)  ^^ 

ADSTWICK  r,  MADDEFORD.     ^      ^    ^iSt«m£f 


1  HE  Original  Bill  was  filed  to  set  aside  au  Agreement      Jgreement^ 

made  by  the  Plaintiff  with  the  Defendant,  his  Co-part-         ^^^ 

ner,  for  the  sale  of  his  Share  of  the  Partnership  Busi-      a  Partner, 

ness.    The  Cross  Bill  sooght  to  enforce  the  Agree*  ^^^  wperin- 

^  ^         tended,  excls- 

™«n^  sively,  the  Ac- 

counts of  the 

The  Pleadings  and  Eridence  were  very  voluminons;  ^^nurSwiSSs 
but  the  substance  of  them  is  so  fully  contained  in  the  Co-partner^s 

Judgment,  that  no  other  statement  is  necessary.  ^^^^  ^  the  B«- 

'  suesSyforaSam 

which  he  knew^ 
Mr.  Heald,  Mr.  Sugden,  and  Mr.Cooper,  for  the  Phui»-  fromAcconntoiA 
tiffia  the  Original  BiU.  JS'Str 

cepcealed  from 

Mr.  Hart,  and  Mr.  Barber,  for  the  Defendant.  was  an  im^  ' 

quate  considera* 
TheVicB  Chancellor:-  S^iwwlrt^" 

On  the  20th  of  June  1816,  the  Plaintiff  Maddefard  ^^fe^P  ^  fk^^lkfC 
and  the  Defendant,  with  certain  other  Persons,  entered  V^^T*  ^^ 
into  an  Agreement  with  Mr.  Russell,  who  had,  for  some 
years,  carried  on  the  business  of  a  common  Carrier  from 
London  to  Falmouih  and  from  Falmouth  to  London,  to 
purchase  that  Business  upon  certain  terms,  the  particu- 
lars of  which  are  not  material  to  the  present  question. 

The  several  Purchasers  agreed,  among  themselves,  to 
divide  the  Bpad  from  London  to  Falmouth  between 
them ;  and  the  Plaintiff  and  Defendant,  as  Partners, 
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Maddeford 


i8g6.  engaged  to  work  the  Waggon  to  Warting,  and  from 
fVorting  to  London,  Each  Concern  was,  separately,  to 
be  at  certain  Expenses  upon  their  own  line  of  Road^ 

AusTwicK.  ^^^  ^®^  ^^  receive,  for  their  separate  Profit,  the  Book- 
age,  Cartage,   Porterage,  and   other  matters  of  that 

AusTWicK  nature.  Other  Expenses  were  to  be  provided  for  out  of 
.^       ^*  the  common  Stock,  and  all   other  receipts  were  to 

be  earned  mto  the  common  Stock;  and  ultimately 
divided  in  certain  agreed  proportions,  the  whole  line  of 
Road  being  considered  as  divided  into  281  parts,  and 
the  Plaintiff  and  Defendant  being  to  receive  53  of  those 
parts. 

It  is  proved,  in  the  Cause,  that  the  Plaintiff  was 
wholly  employed  in  the  out-door  Business  of  the  Part- 
nership Concern ;  that  is,  in  buying  and  selling  Horses, 
and  in  the  purchase  of  Horse  Provisions,  and  other 
matters  of  that  nature ;  and  that  the  Defendant  was 
principally  employed  in  the  in-door  Business,  and,  espe- 
cially, in  keeping  the  Accounts,  and  in  the  superinten- 
dence of  the  Clerks  who  were  employed  for  that  pur- 
pose. 

The  Partnership  proceeded,  without  any  settlement 
of  Accounts,  until  the  month  of  April  1817 ;  the  Plain- 
tiff, from  time  to  time,  drawing  out  Monies  from  the 
Concern  for  his  private  and  separate  use,  as  he  had 
occasion  for  them ;  and  having,  up  to  that  time,  drawn 
out  Sums  amounting,  altogether,  to  upwards  of  1400  /• 
In  that  month  of  April  1817,  a  written  Agreement  was 
come  to  between  the  Plaintiff  and  Defendant,  whereby 
Ae  Plaintiff  agreed  to  accept  a  Sum  of  1,000/.  in  ad- 
dition to  the  Monies  which  he  had  drawn  out,  in  full 
for  his  shares  of  the  Profits  of  the  Partnership  Con- 
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eem  up  to  the  end  of  the  year  1817 ;  and  the  Plaintiff 
Airther  agreidd  to  accept  a  Sum  of  goo  /.  a  year^  for  his 

future  share  of  the  Profits  for  the  next  three  years.  MADDBFoa© 

o. 

AUSTWfClt. 

This  Agreement  was  carried  into  effect;   and  the 
Plaintiff  received  the  1,000/.  as  an  immediate  payment, 
and  afterwards  duly  received  the  goo/,  for  the  three    i^ij^|,i>£yoR», 
ensuing  years. 

At  the  end  of  the  three  years  a  further  Agreement 
was  come  to  between  the  Plaintiff  and  Defendant, 
whereby  the  Plaintiff  was  to  become  the  Purchaser  of 
the  Partnership  Concern,  upon  the  terms  therein  stated, 
and  possession  of  the  Partnership  Property  was,  ac- 
cordingly, given  up  by  the  Defendant  to  the  Plaintiff, 
who  has  since  carried  on  the  Business  on  his  own  ac- 
count. But  no  Deed  has  yet  been  executed,  to  give 
effect  to  this  latter  Agreement.  A  Deed  for  that  pur- 
pose was  prepared  ;  but  the  Plaintiff  having  expressed 
his  dissatisfaction  at  the  Agreement  made  in  April 
1817,  and  having  insisted  that  he  had  been  unfairly 
dealt  with  in  that  Agreement,  the  Defendant  refused  to 
execute  the  Deed  of  dissolution  of  the  Partnership, 
and  assignment  of  the  Partnership  Business  to  the 
Plaintiff,  unless  the  Plaintiff  would,  at  the  same  time, 
give  to  the  Defendant  a  general  Release,  which  the 
Plaintiff  refused  to  do. 

Hie  Original  Bill  here  is  filed  by  the  Plaintiff,  for  the 
purpose  of  avoiding  the  Agreement  of  April  1817,  ^^ 
for  an  account  of  the  actual  Profits  made  in  the  Con- 
cern, from  the  commencement  until  its  dissolution  in 
1831,  and  for  payment  to  the  Plaintiff  of  a  moiety  of 
those  Profits,  after  allowing   credit   for  t|ie  Monies 
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already  received  by  him,  and  also  for  the  execution  of  s 
Deed  to  give  effect  to  the  Agreement  of  i8ai. 

The  Cross  Bill  is  filed,  by  the  Defendant  in  the  on-' 
ginal  Suit,  for  the  purpose  of  having  the  original 
Agreement  of  April*  1S17  confirmed;  and  for  the  ex* 
ecution  of  the  Deed  of  dissolution  and  assignment  of 
the  Partnership  Property  to  the  Plaintiff,  about  whiah 
there  is  no  dispute  between  the  Parties. 

The  Plaintiff  Maddeford  seeks  to  avoid  the  Agree- 
ment of  18^17,  upon  the  ground  of  firaudulent  misrepre- 
sentation by  the  Defendant  Auittoick ;  but  there  is  no 
direct  proof  of  any  misrepresentation.  It  is^  however,.to 
be  inferred,  that  the  DefendantAtishrtci  must  have  stated 
to  the  Plaintiff,  that  the  terms  proposed  by  him  were  a 
fair  consideration*  That  the  proposal  for  such  an 
Agreement  originated  with  the  Defendant  Austwick^i%. 
proved  by  his  letter  of  the  iith  February  1817.  That 
the  public  books  of  account  belonging  to  the  Concern, 
to  which  all  parties  had  access,  were  of  an  intricate 
natuse,andrequired  considerable  experience  andattention 
to  understand  and  make  them  out,  is  proved  by  the 
book-keeper.  Chase.  Th^t  the  Plaintiff  is  not  conver- 
sant with  accounts,  is  proved  by  the  same  Mr.  Chase, 
and  also  by  Mr.  Wrig/U.  The  particular  nature  of  all 
these  public  books  has  not  been  explained  to  the  Courts 
but  it  is  clear  they  did  not  contain  any  statement  of  an 
account  between  the  Plaintiff  and  Defendant. 

At  the  time  the  Agreement  was  entered  into  between 
the  Plaintiff  and  the  Defendant,  the  Defendant  had  in 
his  possession  a  private  book,  which  did  contain  a 
statement  of  the  accounts  between  the  Plaintiff  and 
the  Defendant,  made  out  by  the  Defendant,  whereby  it 
appeared  that  the  1,000  /.,  which  the  Defendant  agreed 
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to  pay  to  the  Plaintiff  in  addition  to  the  Monies  which 
he  had  drawn  from  the  Concern,  would  have  been  nearly 
but  not  quite,  a  fair  consideration,  if  no  Profits  had  been 
made  firom  the  concern  of  the  Mint;  but  that,  taking 
the  Mint  Profits  into  the  account,  which  the  Defendant 
was  unquestionably  bound  to  divide  with  the  Plaintiff, 
it  would  be  many  hundred  pounds  less  than  the  Plaintiff 
would  be  entitled  to  receive. 

The  Defendant,  being  the  Partner  whose  business  it 
-was  to  keep  the  Accounts  of  the  Concern,  could  not, 
in  fairness,  deal  with  the  Plaintiff  for  his  share  of  the 
Profits  of  the  Concern,  without  putting  him  into  pos- 
session  of  all  the  information  which  he  himself  had 
with  respect  to  the  state  of  the  Accounts  between  them. 
The  Defendant  knew,  from  the  Account  in  his  posses- 
sion, that  the  i.oooi.  was  not  an  adequate  considera. 
tion  for  the  Plaintiff's  share  of  Profits ;  and  he  cannot 
be  permitted,  in  a  Court  of  Equity^  to  maintain  advan- 
tage which  he  has  gained  over  the  Plaintiff's  ignorance ; 
and  the  Plaintiff,  for  that  reason,  appears  to  me  to  be 
entided  to  avoid  the  Agreement  of  1 8 1 7.  The  supposed 
account  of  the  Profits  of  the  Concern,  up  to  the  end  of 
1817,  necessarily  formed  the  basis  of  the  Plaintiff's 
calculation  of  Profits  for  the  ensuing  three  years ;  and, 
being  misled  in  that  respect,  he  is  entitied  to  avoid 
the  whole  Agreement,  and  to  have  an  account  of  the 
Profits  of  the  Concern  up  to  the  dissolution  in  1821. 

T^e  Defendant's  argument  of  confirmation  of  the 
Agreement  by  the  subsequent  conduct  of  the  Plaintiff, 
fisuis  altogether;  it  not  being  pretended  that,  at  the 
time  of  such  acts  on  the  part  of  the  Plaintiff,  he  was 
aware  of  the  advantage  which  the  Defendant  had 
gained  over  him. 
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THE  COLOMBIAN  GOVERNMENT  (♦) 

i8a6.         A   f.ri^JtLni^iV  ROTHSCHILD, 
tifld  November.  /     I 

Jurisdiction.     1  HE  Bill  Commenced  as  follows :  **  Complaining,  show 

Foreign  States,  unto  yoar  Lordship,  the  (Jovemment  of  the  State  of 

— .  Colombia,  and  his  Excellency  Don  Manuel  Jose  Hur- 

A  Foreigcn       ttido,  a  Citizen  of  the  said  State,  and  Minister  Plenipo- 

State  may  sue  in  tentiary  from  the  same  to  the  Court  of  His  Britannic 

where  a  Bill  was  Majesty,  now  residing  at  No.  33,  Baker-^reet,  Port^ 

filed  by  "  The    man-square,  in  the  parish  of  Mary-le-bone,  in  the  County 

SrSteScL  ^^  ^i^tesexr    It  stated  that  the  Senate  and  House  o^ 

httdna  aod  Don   Representatives  of  the  State  of  Colombia  having,  on  the 

M.J.  Hurtadoy   goth  of  June  1823,  decreed  that  a  Loan  to  the  extent  of 

State  and  Mi-     Thirty  Millions  of  hard  Dollars,  being  about  7^500,000  /. 

nister  Plenipo-     sterling,  should  be  raised  upon  the  credit,  and  for  the 

the^samc  to°the  ^^"^^^  ^^  ***  State,  Manuel  Antonio  Arrubla  and  IVflii- 

Court  of  His      cisco  Montoya,  Citizens  of  that  State,  were,  under  the 

Britannic  Ma-  Decree,  appointed  Commissioners  of  the  State  for  raising 
jesty,  and  now      ,      ,  .  ,     ,  ,  *       1      .  . 

residing  at  33,     "le  Loan,  with  the  most  ample  powers  and  authorities 

Baker-streetf  to  negociate  and  contract  for  it  on  such  terms  as  might 
inThe  CowitT'*  seem  to  them  most  advantageous  to  the  State,  and  to 
of  Middlesex;'  pledge,  for  the  redemption  of  the  Principal  and  pay- 
a  general  De-  ^^g^^  ^f  ^1^^  Interest,  the  Branches  of  the  Revenue  of 
murrer  was  al-      .      «  .    \  -      1  1       1     t^ 

lowed  to  the  Bill,  ^^^  State,  appropriated  for  that  purpose  by  the  Decree : 

because  the  de-    that  the  Commissioners,  in  pursuance  of  the  powers  and 

Plfdntifikdidnot  ^^^^rities  so  given  to  them,  in  April  1824  entered  into 

enable  the  De« 

fendants  to  know  upon  whom  Process  was  to  be  served,  in  case  a  Cross 

Bill  '-'u-e  filed.     ^  Z  A*^  ^h . 
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a  Negociation  with  Lyon  Abraham  Goldschnddt,  since  iSaB. 

deceased,  and  Maurice  Jacob  Hertz,  then  carrying  on 


business  under  the  Firm  of  B.  A.  Goldschmidt  and  Co. 


Thb 
.  .  Colombian 

for  raising  a  Loan  014,750,000/.  sterling,  on  the  credit   Government 

and  for  the  service  of  the  State  of  Colombia ;  and  that  v. 

Messrs.  Lyon  Abraham  Goldschmidt  and  Maurice  Jacob  Rothschild. 
Herts,  having  agreed  to  be  employed  in  raising  it,  a 
memorandum  of  Agreement,  dated  the  14th  of  April 
1824,  was  executed,  by  or  on  behalf  of  Arrubla  and 
Montoya,  o£  the  one  part,  and  Messrs.  Goldschmidt  and 
Co.  of  the  other  part;  and  that  in  pursuance  of  a  Stipu- 
lation contained  in  that  memorandum,  a  complete 
Agreement,  in  writing,  dated  the  15th  of  May  1824,  and 
made  between  Arrubla  and  Montoya,  on  behalf  of  the 
Government  of  Colombia,  of  the  one  part,  and  Messrs. 
B.  A.  Goldschmidt  and  Co.  of  the  other  part,  was  pre- 
pared and  executed,  and  thereby  Arrubla  and  Montoya 
engaged,  on  the  part  of  the  Oovernment^f  Colombia,  to 
grant  a  general  Mortgage-bond  for  4,750,000  2.  sterling, 
and  to  deliver  to  Goldschmidt  and  Co.  in  a  proper  state 
for  circulation,  23,150  Certificates^  which  were  to  be 
signed  by  the  Plaintiff  Hurtado :  that  the  Mortgage- 
bond  should  be  considered  as  an  absolute,  inviolable  and 
indestructible  Pledge,  Mortgage  and  Security  on  all  the 
Revenues  of  the  State  of  Colombia,  present  and  future : 
that  all  Monies,  the  proceeds  of  the  Loan,  should  be 
placed  at  the  disposal  of  Htirtoi20,andthathis  Receipts 
should  be  a  full  discharge  to  Goldschmidt  and  Co. ;  and 
all  arrangements  which  Goldschmidt  and  Co.  might 
m^ke  with  him  respecting  the  execution  of  the  Agree- 
ment, or  any  other  matters  or  things  proceeding  from  or 
connected  with  the  Loan,  were  thereby  approved  of,  by 
Arrubla  and  Montoya,  in  the  name  and  on  the  behalf  of 
the  State ;  and  Arruft/a  and  ilfofi/oya  did  thereby,  as  Agents 
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i8a6.  of  the  State,  and  by  virtue  of  the  Decree  and  of  th^ 
^  Powers  and  Authorities  vested  in  them,  bind  the  State 

Tf--*«,  o(  Colombia^  and  all  the  public  Authorities  thereof^ 
which  did  then  or  might  thereafter  exist,  to  perform 
faithfully  and  truly  all  the  therein  foregoing  Engage^ 
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The  Bill  then  stated  that  the  Senate  and  House  of 
Representatives  of  Colombia,  by  a  Decree  dated  the  ist 
of  May  1825,  ratified  this  Agreement,  and  that  it  was 
immediately  after  its  execution  carried  into  effect ;  that 
Hurtado  advanced  and  paid  to  Goldschmidt  and  Co. 
on  the  account  and  to  the  credit  of  the  Government  of 
Colombia,  57,000/.  sterling  on  the  ist  of  May  1834, 
41,000/.  sterling  in  June  1824,  and  20,937/.  2  s.  5 </. 
on  the  29th  of  July  1825;  and  that  Goldschmidt  and 
Ca).  did,  at  divers  times  during  the  years  1824  and  1825, 
on  the  application  and  under  the  sanction  of  Hurtado, 
as  the  Representative  of  the  State  of  Colombia,  purchase 
and  ship,  for  the  use,  and  on  the  account  and  at  the  risk 
of  the  Qovemment  of  that  State,  considerable  quan^ 
titles  of  Shot,  Muskets,  Grunpowder  and  other  military 
Stores,  and  also  of  Doubloons,  Dollars,  Gold  Bullion, 
Silver  Bullion  and  other  Treasure,  all  which  Stores  and 
Treasure  were  consigned  to  the  Agent  for  the  time 
being  of  that  State  at  Carthagena,  or  elsewhere  in  South 
America;  and,  on  occasion  of  such' Shipments  being 
made,  the  Bills  of  Lading  and  Invoices  of  the  Articles 
so  shipped,  were  handed  to  Hurtado,  by  Goldschmidt 
and  Co.  who  placed  the  costs  of  these  Articles,  and  the 
amount  of  the  charges  of  purchasing  and  shipping  the 
same,  to  the  debit  of  the  Government  of  Colombia, 
jigainst  the  proceeds  of  the  Loan ;  and  that  Goldschmidt 
and  Co,  did  also,  on  the  crefoli't'  of  the  coming  proceeds 
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cf  the  Loan,  from  time  to  time  pay  Drafts  or  Bills  of 
Exchange  drawn,  by  the  Minister  of  Finance  of  the 
State  of  Colombicj  on  Hurtado,  and  which  were  by  him 
made  payable  at  the  House  of  Goldschmidt  and  Co.  and 
debited  the  Government  of  Colombia  with  the  amount 
of  the  Payments ;  and  that  they  also,  during  and  since 
the  year  1825,  from  time  to  time,  in  compliance  with 
the  stipulations  in  the  Agreement  of  the  15th  of  May 
1824^  and  by  the  directions  of  Hurtado,  purchased  up  a 
considerable numberof  the  Certi6cates issued  in  respect  of 
the  Loan,  for  the  Sinking  Fund  of  the  Loan,  and,  with  the 
amount  of  the  purchase-money  paid  by  them  for  these 
Certificates,  and  of  the  costs  of  brokerage  for  the  pur- 
chase thereof,  they  debited  the  Oovemment  of  Colombia 
against  the  proceeds  of  the  Loan  ;  and  that,  by  these 
dealings  and  transactions  between  B*  A.  Goldschmidt 
and  Co.  and  the  Government  of  Colombia,  there  sub- 
sisted an  Account  between  them  which  had  never  been 
settled. 
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The  Bill  prayed  that  an  account  might  be  taken  of 
all  Sums  received  by  Goldschmidt  and  Co,  for  or  on 
account  of  the  Government  of  Colombia^  and  of  all 
Sums  paid  and  expended  by  them  unto  or  for  the  use  of 
the  Government ;  and  that  what,  on  the  balance  of  such 
Accounts,  should  appear  to  be  due  and  owing  from  the 
Firm  might  be  paid  to  Hurtado,  as  the  Representative  of 
the  Colombian  Government. 


To  this  Bill  the  Defendants  demurred  for  want  of 
Equity. 

^Hie  AttotTiey-General,  and  Mr.  Pemberton,  for  the 
Demurrer: — 
Vol.  I.  H 
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No  persons  appear  before  the  Court  in  a  character 
iivhich  enables  them  to  sustain  this  Bill.  The  Plain- 
tiffs are  described  as  the  Government  of  the  State  of 
Columbia,  and  Don  Manuel  Jose  Huriado  joins  as  a 
Citizen  of  that  State. 

There  is  no  mutuality  in  this  Case.  For  suppose  it 
were  necessary  for  the  Defendants  to  file  a  Cross  Bill, 
how  are  the  Plaintififs  in  this  Bill  to  be  described  when 
made  Defendants  ?  How  is  a  subpoena  to  issue  against 
them  ?  Would  it  be  sufficient  to  have  a  subpoena  against 
Don  Jose  Hurtado?  Certainly  not ;  for  it  has  been  de- 
cided that  an  Ambassador  does  not  represent  his  Go* 
vemment  in  a  Court  of  Justice.  So  far,  therefore,  as 
relates  to  what  is  called  the  State  of  Colombia,  Hurtado 
has  no  right  to  sue,  nor  can  he  be  sued.  Even  if  it 
were  admitted  that  a  Foreign  State  can  sue  in  Equity, 
surely  there  must  be  some  mode  of  enforcing  a  cross 
equity  against  it.  It  is,  however,  doubtful  whether  a 
Foreign  State  can  sue  in  a  Court  of  Equity.  From  the 
books  it  appears  that  the  King  of  Spain  has  been 
allowed  to  bring  an  Action  at  Law.  But  the  remedies 
and  the  forms  of  process  in  a  Court  of  Equity,  make  it 
much  more  difficult  to  show  how  a  Foreign  State  can 
maintain  a  Suit  to  enforce  an  equitable  demand.  At 
Law  there  are  no  cross  equities  or  cross  claims.  But 
where  an  account  is  to  be  taken,  or  an  agreement  to 
be  performed  and  enforced  by  the  process  of  a  Court  of 
Equity,  it  is  not  easy  to  see  how  it  can  be  done.  Sup- 
pose, on  taking  an  account  at  the  Suit  of  a  Foreign  State, 
the  balance  is  found  to  be  against  the  Plaintiffs,  in  what 
manner  can  the  payment  of  that  balance  be  enforced  ? 
In  the  Case  of  the  Nabob  of  the  Camatic  t.  The  East^ 
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fndia  Company  {a\  an  Anecdote  is  mentioned  of  the 
King  of  Spain  being,  by  the  advice  of  Selden,  outlawed 
to  prevent  his  bringing  an  Action^  But  how  could  the 
State  of  Colombia  be  outlawed  ?  If  a  Court  of  Equity  is 
to  entertain  a  Suit  at  all,  it  must  see  that  it  can  enforce 
justice,  as  weU  on  behalf  of  the  Defendant  as  of  the 
Plaintiff.  This  Bill,  indeed,  charges  that  Hurtado,  the 
Co-plaintiff,  has  been  the  Agent  of  the  State,  and  is  the 
proper  person  to  receive  what  is  claimed  to  be  due  to 
the  State.  But  that,  instead  of  a  reason  why  he  should 
be  a  Plaintiff  in  such  a  BiU,  is  a  sufficient  reason  why 
he  should  not.  Nor  indeed  does  he  submit  by  the  Bill, 
as  every  accounting  Party  ought  to  do,  to  pay  the 
balance  if  any  should  be  found  due  from  him  on  taking 
the.  account.  It  is,  however,  of  great  importance  to 
observe  that,  in  1824,  at  the  time  when  the  transaction 
took  place  in  respect  of  which  relief  is  sought  by  the 
Bill,  there  was  no  such  State  in  existence — ^no  body  of 
persons  who  had  any  right,  in  this  country,  to  assume 
to  themselves  the  Title  which  is  now  assumed  by  the 
Plaintiffi  in  this  Bill.  It  was  not  till  1825  that  the 
State  of  Colombia  was  recognized  by  the  Government 
of  this  Country. 
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Another  question,  therefore,  arises  upon  this  Bill, 
whether  it  is  competent  to  the  Subjects  of  this  Country 
to  treat  with  a  Foreign  Government  not  recognized  by 
the  Government  of  this  Country  ?  That  question  came 
before  the  Lord  Chancellor  in  the  case  of  the  Peruvian 
Loan,  Jones  v.  Del  Rio  *.    In  that  case  it  appeared  that 


(a)  1  Ves.  jun.  371.     Sec  3S6,  n.  S.  C.   3  Bro.  C.  C.  29a ; 
4  Bro.  C.  C.  180;  and  2  Ves.  juD.56. 
•  Not  yet  reported,    ^cn/^    SmJ  . 
II  % 
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i8a6.  the  Peruvian  Government,  which  is  recognized  by  this 

'^        ""       '      Country,  contracted  with  Mr.  Kinder  for  raising  a  Loan« 
'^^^  to  be  secured  on  the  Revenue  of  that  Grovemment. 

Some  of  the  Parties  who  advanced  Money  on  that  Loan 
became  greatly  dissatisfied  with  the  transaction,  and  a 
HoTHscBiLD.  Bill  was,  therefore,  filed  against  Kinder^  Enerett  and 
other  persons  concerned  in  it.  On  an  application  to 
the  Court,  after  that  Bill  was  filed,  the  Lord  Chancellor 
suggested  the  objection  as  to  how  he  could  recognize 
such  a  transaction  with  a  Government  not  recognized 
by  this  Country ;  and  whether  transactions  of  such  a 
nature  might  not  create  an  interest  adverse  to  the  pub- 
lic interest  of  the  British  Nation.  That  objeotion  was 
not  very  palatable  to  any  of  the  Parties  concerned  in 
the  Case ;  but  the  Lord^Chancellor  insisted  on  its  being 
argued.  In  the  course  of  the  Argument,  the  Lord 
Chancellor  made  many  very  strong  observations,  which 
showed  an  opinion  that  such  transactions  could  not  be 
recognized  in  a  Court  of  Justice.  The  case  was,  how- 
ever, ultimately  decided  on  tiie  ground  that,  as  the 
Plaintiffs  sued  on  behalf  of  themselves  and  others, 
though  the  Plaintiffs  wished  to  annul  the  Contract 
which  ^as  the  subject  of  the  Suit,  yet  the  other  Parties 
might  not  wish  to  do  so ;  and  on  that  ground  his  Lord- 
ship dissolved  the  Injunction.  In  the  present  Case, 
the  subsequent  recognition  of  the  State  of  Colombia  by 
the  Government  of  this  Country,  could  have  no  effect 
as  to  the  antecedent  transaction  which  is  now  brought 
in  question ;  for,  although  the  Crown  has  the  right  to 
bind  the  Country  by  Treaty  with  a  Foreign  State,  that 
Treaty  does  not  affect  the  rights  and  claims  of  indi- 
viduals, unless  there  be  some  express  stipulation  on  the 
subject. 
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Mr.  Sugden^  Mr.  Ptpyt,  and  Mr.  iL  Grant,  for  the  rSaSw 

BiU:—  ' " ' 

Thk 
1.  Assuming  that  the  State  of  Colombia  was  not     Colohbiam 

recognized  by  the  Oovemment  of  this  Country  at  the  Gdvcrkment 
time  when  the  Agreement  was  made,  it  cannot  be  dis-  v. 

puted  that,  soon  afterwards,  and  before  the  BiU  was  RoTH8cniL». 
filed,  it  was  solemnly  recognized  by  the  British  Govern- 
ment. On  the  i8th  of  April  1825,  that  recognition  took 
place,  and,  from  that  time  forward,  the  State  of  Colombia 
became  invested  with  all  the  rights  of  other  independent 
States,and,  as  such,  can  sue  and  be  sued  in  this  Country. 
By  a  Decree  of  the  State  Of  Colombia,  made  after  the 
recognition  by  this  Country,  that  State  has  acceded 
to  the  Agreement  which  is  the  subject  of  this  Bill. 

3.  As  to  the  right  of  a  Sovereign  State  to  sue  in  this 
Country,  there  can  be  no  doubt  what  the  usage  has 
been  in  this  respect.  There  are  many  Bills  now  on  the 
files  of  this  Court,  in  which  the  King  of  Spain  is  Plain- 
tiff. In  a  recent  Case,  the  King  of  Spain  v.  Mendiza" 
bel,  the  Lord  Chancellor  made  an  order  restraining  the 
Defendant  from  bringing  an  Action  at  Law ;  but  it  did 
not  occur  to  any  one  that  it  was  possible  to  prevent  the 
Plaintiff  from  having  relief  in  the  character  of  a  Sove- 
reign Prince.  There  is  no  authority  against  it.  This 
Case  is  not  to  be  put  on  what  or  how  many  the  indivi- 
duals are,  who  constituted  the  Government  of  Co/bm&ia. 
Any  Sovereign  or  State  which  is  known  and  recognized 
by  a  general  appellation,  may  sue,  as  such,  under  that 
appellation.  No  man  can  deny  that,  at  the  date  of  the 
Agreement,  the  State  of  Colombia,  though  not  recog- 
nized by  this  Country,  was  in  existence,  and,  therefore, 
it  was  capable,  by  the  Law  of  Nations,  of  being  a  party 
to  a  contract.    It  might  be  capable  of  contracting,  and 
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1826.         yet  be  unable  to  enforce  the  contract  in  a  particutir 
Country,  on  account  of  particular  reasons.    But  is  the 
^°*  recognition  of  ttie  State  by  this  Country  to  affect  the 

^.  validity  of  a  contract?    Certainly  not;  because  that 

^  recognition  is  a  matter  merely  of  political  expediency, 

Rothschild,  depending  on  reasons  purely  political.  What  the  Lord 
L^  Z.  y^  i^i  Chancellor  is  stated  to  have  said,  in  the  Case  of  Jones 
2  /f^S/fy.  Del  Bio,  must  be  considered  as  spoken  by  his  Lord- 
ship in  his  character  of  a  Statesman  merely ;  and  it  ift 
impossible  not  to  see  that  many  transactions  tending 
to  embroil  this  Country  with  a  Foreign  Power,  may  be 
liable  to  gpreat  objection  in  the  view  of  a  Statesman, 
without  being  at  all  questionable  in  a  Court  of  Justice. 
The  yalidity  of  a  contract,  as  a  contract,  does  not  de- 
pend on  the  Law  of  any  particular  State,  but  on  there 
being  parties  capable  of  contracting.  Where  the  con- 
tract is  valid,  the  contracting  parties  must  be  able  to 
enforce  it  in  a  Court  of  Justice.  Every  writer  on  the 
Law  of  Nations  has  laid  it  down  that  a  sovereign  in- 
dependent State  is  competent  to  enter  into  a  valid  con- 
tract. Vattel  describes  it  as  one  of  the  attributes  of 
a  State  (a).  But  this  Demurrer  assumes  the  existence 
of  the  Government  of  Colombia,  as  described  in  the 
Bill;  the  objection  therefore  ought  to  be  by  a  Plea. 

3.  Don  M.  J.  Hurhido,  who  joins  as  a  Plaintiff  in 
this  Suit,  states  himself  to  be  a  Citizen  and  Plenipo* 
tentiary  of  the  State  of  Colombia ;  and  also  describes 
himself  as  an  Individual  residing  in  a  particular  Street 
in  London.  He  is  so  described  also  in  the  Agreement, 
and  that  description  gives  him,  as  an  Individual,  all  the 
powers  necessary  to  enable  him  to  maintain  this  Suit 
alone.    There  can  be  no  doubt  that  he,  at  least,  ha» 

(fl)  Lib.  1.  c.  1,  sec.  4. 


CASES   IN   CHANCERY. 

full  authority  to  file  this  Bill.  The  Monies  in  ques- 
tion never  found  their  way  directly  to  the  State  of  Co- 
lombia, but  to  Hurtado ;  and,  on  the  faith  of  the  Agree- 
ment, he.  has  paid  large  Sums  of  Money  to  the  Defend- 
ants. Therefore,  if  the  Court  should  be  of  opinion 
that  the  Government  of  Colombia^  as  a  Government, 
cannot  sue  in  this  case,  still  there  is  before  the  Court 
a  Plaintiff  entitled  to  sue  on  the  rights  which  he  has 
acquired  under  the  contract. 


103 


1826. 


The 

Colombian 

Government 

V. 
RoTHSCmLD. 


4.  As  to  the  objection  that  the  Bill,  being  for  an 
account^  does  not  contain  any  offer  to  pay  the  balance 
if  foimd  against  the  Plaintiff,  such  an  offer  is  not  now 
considered  necessary.  The  mere  filing  of  a  Bill  for  an 
account  enables  the  Court  to  do  all  justice  between  tlie 
parties. 

(The  Vice-ChanceUor  said  that  the  Court  had  origi-      Jt  is  not  now 

nallv  required  that  a  Bill  for  an  account  should  contain  ^^^y  ^^^^  *' 

^«  ,  1.    »     *%i  .   ../»».  .t     «    1  Bill  for  an  ac- 

an  offer  on  the  part  of  the  Plaintiff  to  pay  the  balance  ^ount  should 

if  found  against  him;  but  that  was  not  now  considered  contain  an  offer 
^  by  the  Plaintiff 

necessary.)  to  pay  the  Ba- 

lance  if  found 
Mr.  Hart,  Mr.  Home,  and  Mr.  CoUinwn,  appeared  against  himr 

for  other  Defendants,  but  were  not  called  upon  to  argue 

the  Case.  sA^^  -  /'Jjs*/^ 

The  Vice-Chakcellor  : —  ^ 

It  does  not  appear  to  me  to  be  necessary  to  notice 
the  several  objections  which  have  been  made  to  this 
Bill*. 

*  These  objections  were,  that  the  Agreement  was  usurious, 
and  that  as  no  relief  was  prayed  against  the  defendant  Roths* 
child,  the  Demurrer  was  at  all  events  good  as  to  hira. 

H4 
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A  Foreign  State  is  as  well  eniitled,  as  any  Individaal, 
to  the  aid  of  this  Court  in  the  assertion  of  its  rights : 
but  it  must  sue  in  a  Form  which  makes  it  possible  for 
this  Court  to  do  justice  to  the  Defendants.  It  must 
sue  in  the  Names  of  some  public  Officers  who  are  en- 
titled to  represent  the  interests  of  the  State,  and  upon 
whom  Process  can  be  served  on  the  part  of  the  De- 
fendants ;  and  who  can  be  called  upon  to  answer  the 
Cross  Bill  of  the  Defendants.  This  general  description 
of  '^  The  ColonMan  GoTemment/'  precludes  the  De- 
fendants from  these  just  rights ;  and  no  instance  can  be 
stated  in  which  this  Court  has  entertained  the  Suit  of  a 
Foreign  State  by  such  a  description. 


Demurrer  allowed. 
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THE  ATTORNEY-GENERAL 

«.  1827. 

THE  EARL  OF  LONSDALE.  (♦)  25th  January. 

The  Information  prayed  that  a  School  might  be  en-       EUct^ 

dowed  and  established  pursuant  to  the  Trusts  declared  

by  John  Lord  Viscount  Lonsdale,  by  certain  Indentures      Where  ^ 

dated  the  4th  and  5th  of  May  1697,  ^^  ^y  ^^^  Will.  ^^  ^^  ^^^^ 

The  Defendants  were  the  present  Earl  of  Lonsdak,  and  to  found  a 

several  members  of  his  Family,  who  claimed  to  be  en-  ^q^^^"^^^ 

titled,  in  remainder,  under  the  family  Settlements,  to  Gentlemen's 

the  Estates  in  question.  Sons,  in  a  parti- 

cular House, 
built  by  the 
By  the  Indentures  of  May  1697,  ^^^^  reciting  that  Founder;  and  it 

John  Lord  Viscount  Lonsdale  designed  to  found  and  ^^  provided 

settle,  at  Lowther  in  the   County  of  Westmorland,  a  School  was  not 

School  of  Learning,  for  the  education  of  Gentlemen's  established,  the 

Sons  there ;  and,  to  that  purpose,  m  the  town  of  Lota-  J^ **° ^/^^^"{JJ^ 

ther  had  erected  and  built  from  the  ground  a  large  and  discretion  of  Uie 

fair  House,  wherein  the  said  School  should  be  kept,  Tni8tees,tosome 

and  they  taught  and  educated  accordingly;  and,  for  ^nductog^the 

continuance  and  support  thereof,  had  resolved  to  settle  good  of  the 

a  competent  revenue,  whereby  and  out  of  which,  such  County  of  West- 

*  '  •'  moreland  and 

Masters,  and  other  Persons  there  to  be  placed,  or  em-  the  Parish  of 

ployed  to  keep,  teach,  and  manage  the  School,  might  Lowther  espe- 
V  1    •      r      ^u  •    1  u  A  I  ciaUy;  the  Cha- 

have  proper  salanes  for  their  labour  and  mamtenance,  rity   as  to  the 

and  that  the  School  might  be  continued  and  kept,  and  School  having 
Gentlemen's  Sons  therein  educated  and  taught,  from  ^  ^'^'jf^^^^ 
thenceforth  for  ever  thereafter,  John  Viscount  Lonsdale  house  having 

been  built  on  a 
part  of  the  Foundei's  family  Estate,  of  which  he  was  Tenant  for  Life 
only,  the  Court  referred  it  to  the  Master  to  settle  a  Scheme  for  the  benefit 
of  the  County  of  W.  and  the  Parish  of  £.  especially. 

To  raise  a  case  of  Election  there  must  be  a  Form  of  a  Gift  as  to  the 
property  which  the  Donor  had  no  power  to  dispose  of. 


/^>A.y^  -  jW^'^-^rJ^^^^  j^-^f 
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conveyed  to  thirteen  Trustees^  the  Manor  otDambrooke 
in  the  County  of  York,  and  all  his  Lands  and  Heredita- 
ments in  Dambrooke,  and  the  impropriate  Rectory  of 
Hale,  in  Cumberland,  and  a  Farm  called  Armstrong's 
Tenement,  in  the  Parish  of  Kirklevington,  in  Cumberland, 
and  all  that  the  School-house  lately  erected  by  him  at 
or  in  the  Town  of  Lowther,  with  the  soil  and  ground 
whereon  the  same  stood,  to  hold  the  same  unto  the 
Trustees^  their  Heirs  and  Assigns  for  ever,  upon  trust  to 
permit  him  to  make  Leases,  for  twenty-one  years,  or 
any  other  term,  of  the  Manor  and  Premises,  and  to  re- 
ceive the  Rents  and  Profits  thereof  for  the  good  of  the 
School,  for  his  natural  life,  and,  after  his  decease,  out 
of  the  Rents  and  Profits  to  pay,  yearly,  for  ever,  such 
salaries  or  sums  of  Money,  to  such  Masters,  and  other 
Persons  there  to  be  placed,  or  employed  to  keq>,  teach, 
and  manage  the  School,  in  such  proportions,  at  such 
times,  in  such  manner,  and  under  such  conditions  and 
terms  as  he  should  at  any  time  thereafter,  by  any  writ- 
ing under  his  hand  and  seal,  to  be  attested  by  three  or 
more  credible  witnesses,  appoint  or  declare,  and  to 
employ  and  bestow  the  residue  of  the  Rents  and  Pro- 
fits from  time  to  time  in  and  about  the  necessary  re- 
pairs of  the  School-house,  and  other  incidental  charges. 


John  Viscount  Lonsdale  afterwards  made  his  Will, 
dated  the  16th  of  September  i6g8,  and  thereby  gave  to 
his  Executors,  their  Heirs  or  Assigns,  the  Manor  of 
Dambrooke,  and  all  his  Messuages,  Lands>  Tenements, 
and  Hereditaments  in  Dambrooke  (exceptii^  the  Mines 
of  Lead,  Coa],  and  all  other  Minerals,  Royalties,  and 
Franchises  within  the  Manor,)  and  also  his  Rectory  and 
Parsonage  of  the  Parish  of  Hale  in  Cumberland,  and 
his  proportional  part  or  share  of  the  Tithes  of  the  Ter- 
ritories, Village,  or  Hamlet  of  Brisco,  in  the  Parish  of 
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SmU  John  in  Cumberland,  theretofore  had  and  enjoyed, 
together  with  the  Rectory  of  Hale,  in  trust  to  be  a 
fund,  or  to  employ  and  dispose  of  the  Rents  and  Pro- 
fits thereof  for  the  maintenance  and  salary  of  the 
Schoolmasters  of  the  Free-school  for  which  he  had 
erected  a  House  in  Lowther,  and  for  the  management  of 
the  same,  and  upon  such  trust  and  for  such  purpose  to 
settle  the  Manor  and  Premises  upon  Trustees,  in  such 
manner,  and  under  such  laws^  statutes  and  constitu- 
tions, as  to  his  Executors  should  seem  meet  and  ezpe* 
dient ;  or  otherwise  upon  such  trusts,  and  for  such  other 
purposes  as  his  Executors  should  think  most  conducing 
to  the  good  of  the  County  of  Wesimoreland,  and,  espe-' 
cially  of  the  Parish  of  Lowther:  and  he  derised  divers 
Manors  andf  Estates  to  such  persons  of  his  name  and 
blood  as  would  become  entitled,  under  the  Settlement, 
to  the  Estates  therein  mentioned:  and  he  appointed 
three  of  the  thirteen  Trustees  and  two  other  persons 
his  Executors. 
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Although  John  Viscount  Lonsdale  had  power  to  dis- 
pose of  the  Manor  and  other  Premises  with  which  the 
School  was  meant  to  be  endowed,  the  School-house  was 
built  on  part  of  the  family  Estate,  of  which  he  was 
Tenant  for  Life  only.  The  School  was,  nevertheless,  es- 
tablished therein  in  his  life-time,  and  was  continued 
for  about  forty  years,  when  the  first  Tenant  in  tail 
under  the  family  Settlement  coming  into  possession  of 
the  Estate,  sufiered  a  recovery,  and  thereupon,  discon- 
tinued the  School,  and  it  has  ever  since  ceased,  and  the 
Rents  and  Profits  of  the  Premises  with  which  it  was 
mtended  to  be  endowed,  have  been  enjoyed  by  the 
Lowther  family,  and,  when  the  Information  was  filed, 
were  received  by  the  Defendant,  the  Earl  of  I/msdale. 
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Mr.  Attorney-General  and  Mr.  Pembertcn  for  the 
Information,  insisted  that  the  Trusts  of  the  Deed  of 
May  1697  <'ught  to  be  established ;  or  if  they  had  failed 
because  John  Lord  Viscount  Lonsdale  had  no  power  to 
dispose  of  the  School-housei  then  that  the  Trusts  of  the 
Will  ought  to  be  carried  into  execution ;  that,  as  the 
Will  gave  large  benefits  to  the  Defendants  who  now 
claimed  the  School-house  under  the  family  Settlement^ 
they  were  bounds  on  the  principle  of  election,  either  to 
renounce  those  benefits,  or  to  confirm  the  intention  of 
John  Viscotint  Lonsdale  as  to  the  School-house :  that 
there  was,  at  any  rate,  a  clear,  general  derive  for  cha- 
ritable purposes;  as  schools  of  learning  were  expressly 
mentioned  in  the  statute  of  charitable  uses. 


Mr.  Hart,  Mr.  Shadwell  and  Mr.TTray,  for  the  De- 
fendants : — 

It  is  clear  that  the  Trusts  of  the  Deed  of  1697  ^^^^ 
not  be  established;  1st.  because  the  School,  being  for 
the  education  of  Gentlemen's  Sons,  is  not  a  Charity  : 
2dly,  because  the  purpose  was  to  found  the  particular 
School  in  tlie  Parish  of  Lowther ;  and,  as  that  cannot 
be  carried  into  effect,  because  John  Viscount  Lonsdale 
had  no  power  to  dispose  of  the  School-house,  the  gift 
must  wholly  fail.  The  Charity  intended  by  the  Will; 
must  also  fail,  for  the  same  reasons.  Those  who  claim 
under  the  family  Settlement,  are  not  bound,  by  way  of 
election,  to  devote  the  School-house  according  to  the 
intention  of  John  Viscount  Lonsdale ;  because  there  is 
not,  in  the  Will,  any  gift  of  the  School-house  to  the 
Trustees  of  the  School.  The  words  of  gift  for  general 
charitable  purposes,  are  too  vague  to  have  effect  as  a 
good  devise  for  a  Charity.  But,  even  if  it  were  not  so, 
effect  could  not  be  given  to  them  on  this  Information^ 
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^hich  does  not  extend  to  establish  the  Trusts  of  the 
Will.  This  is  one  of  those  Cases  in  which^  on  the  prin- 
«ciples  stated  by  Lord  Hardwicke,  in  Bar  v.  Bor{a)  the 
doctrine  of  election  does  not  at  all  apply. 

The  Vicb-Chancbllob  : — 

The  institution  of  a  School  for  the  Sons  of  Gentlemen, 

is  not,  in  popular  language,  a  Charity ;  but,  in  the  view 

of  the  statute  of  Elizabtth,  all  schools  for  learning  are 

'  so  to-be  considered;  and  on  that  ground  no  objection 

can  be  made  to  the  Trusts  of  the  Deed  of  1697. 
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But  the  purpose  of  that  Deed  being  to  found  the 
School  in  the  particular  School-house  in  the  Parish  of 
Lowther,  which  cannot  be  effected  because  John  Vis- 
count Lonsdale  had  no  power  to  dispose  of  that  School- 
house,  it  appears  to  me  that  the  Trusts  of  that  Deed 
must  altogether  fail. 

I  think  the  Trusts  of  the  Will  as  to  that  School  must 
fail  for  the  same  reason;  there  being  no  gift  of  the 
School-house  to  the  Trustees  of  the  Charity,  so  as  to 
bind  those  who  claim  under  the  family  Settlement,  by 
way  of  election. 

It  may  be  collected,  from  the  Will,  that  he  had  an 
intention  to  give  the  School-house  to  the  Trustees  of 
the  Charity.  But  there  is  no  authority  for  stating  that 
a  party  is  put  to  his  election,  under  a  Will,  unless,  in 
the  Will^  there  be  the  form  of  a  gift  as  to  the  property 
which  is  to  pass  by  election. 


(a)  3  Bro.P.C.  17^ 
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Lord 

LoWtDALS* 


The  Wm,  after  directing  the  Rents  and  Piofitfi  of  the 
Manor,  Lands  and  Rectory  in  question  to  be  applied,  for 
the  purposes  of  the  School,  as  to  his  Executors  shall 
seem  meet  and  expedient,  adds  the  words  following : 
**  or  otherwise  upon  such  other  Trusts  or  for  such  other 
purposes  as  my  said  Executors  shaU  think  most  con- 
ducing to  the  good  of  the  County  of  Westmorland,  and 
especially  of  the  Parish  of  Lowther ;"  this  amounts  to 
a  clear  direction  that,  if,  for  any  reason,  the  Testator's 
intention  as  to  the  School  should  faO,  the  Manor,  Lands 
and  Rectory  intended  for  the  endowment  of  the  School, 
should  be  applied  to  other  chaiitable  purposes:  and 
the  Court  is  bound  to  carry  this  intention  into  effect. 


Declare,  therefore,  that  the  Trust  created  by  John 
Viscount  Lonsdale  as  to  the  School  at  Lowther,  has 
failed,  by  reason  that  he  had  not  power  to  dispose  of  the 
particular  School-house;  but  that  the  Manor  and 
Lands  of  Dambrooke,  and  the  Rectory  and  Parsons^e  of 
Hale,wiih  the  Qlebe  Lands  and  Tithes  thereunto  belong- 
ing, and  the  proportional  part  or  share  of  the  Testator 
in  the  Tithes  or  Tenths  of  Brisco,  within  the  Parish  of 
Saint  John, in  the  County  of  Cumberland,hereio{ote  had 
and  enjoyed  with  the  Rectory  of  Hale,  are  well  given, 
by  the  Will  of  the  said  John  Viscount  Lonsdale,  to 
charitable  uses ;  and  refer  it  to  the  Master  to  inquire  of 
what  particulars  the  Property  now  consists,  and  in 
whose  occupation  and  possession  the  same  now  are,  and 
under  what  circumstances,  and  what  is  now  the  Rent 
or  annual  Value  thereof,  and  of  every  part  thereof,  and 
in  whom  the  legal  estate  is  now  vested :  and  declare 
that  the  Defendant,  the  Earl  of  Lonsdale,  is  to  account 
for  the  amount  of  the  Rents  and  Profits  of  the  said 
several  Premises  which  have  been  received  by  him,  or 


CASES    IN   CHANCERY. 


Ill 


to  his  use,  from  the  commencement  of  the  term  of  Six 
Years  before  the  filing  of  this  Information ;  and  let  the 
Master  take  such  Account  accordingly;  and  let  the 
Master  settle  a  Scheme,  for  the  application  of  the  Rents 
and  Profits  of  the  said  several  Premises  to  some  chari- 
table purpose  or  purposes  conducing  to  the  good  of  the 
County  of  Westmorland,  and,  especially,  of  the  Parish 
of  hovjther^  and  for  the  future  trusts  and  manage- 
ment thereof:  and  let  the  Master  tax  the  Costs  of 
the  Informant,  the  Attomey^Gejieral,  to  the  hearing ; 
and  let  the  same,  when  taxed,  be  paid  by  the  Defendant 
the  Earl  of  Lonsdale:  and  reserve  the  considemtion  of 
all  further  Directions  and  subsequent  Costs,  and  the 
extra  Costs  of  the  Informant,  until  after  the  Master  shall 
have  made  his  Report. 


ibs7. 


Attorwet- 
General 

V. 

Lord 
Lonsdale. 


HARRIS  V.  KEMBLE. 


19th  April. 


The  facts  in  this  Case  are  stated  in  the  Judg-  An  Agreement 
ment,  it  is  unnecessary  to  report  them  in  the  usual  ^oid^byrea- 
nmnner.  son  that  repre- 

sentations, made 
by  one  Party  to 
Mr.  Sugden  and  Mr.  James  appeared  for  the  Plaintiff;  the  other,  upon 

Mr,  Heald,  Mr.  Twiss  and  Mr.  L.  Loumdes,  for  the  De-  the  subject  of 
fendants,  Kemble,  Willett  and  Forbes;  Mr.  Shadwell,  iJ^iJfX^?' 
for  the  Defendants,  Harrison  and  Trotter;  and  Mr.  Hart  if  it  be  manifest 

and  Mr.  Rawlins,  for  the  Defendant  Const.  that  the  Party 

'  making  the  re- 

presentations is 
The  Judgment  was  as  follows :  speaking,  not 

from  personal 
knowledge,  but 
with  reference  to  accounts  which  were  equally  open  to  both  Parties,  and 
if  the  representations  be  justified  by  those  accounts.     ^  ^^  ^^    ^g 
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The  Vice-Chancellor  : — 

In  the  month  of  March  1822,  the  Plaintiff,  H.  Harris, 
was  entitled  to  fourteen  twenty-fourth  Shares  of  the 
property  of  Covent  Garden  Theatre.  The  Defendants, 
KeffMe,  Willet  and  Forbes,  were  then  entitled,  together, 
to  seven  twenty-fourth  Shares,  and  the  Defendant, 
Coiu/,  was  then  entitled,  for  life,  to  the  remaining  three 
twenty-fourth  Shares ;  and  the  reversion  of  these  three 
twenty-fourths  was  then  vested  in  persons  claiming 
under  the  Will  of  Mrs.  Martindale,  to  whom  the  De- 
fendant, Const,  was  Executor.  On  the  11th  of  March 
1822,  the  Plaintiff,  Harris,  BXid  the  Defendants,  Kemble, 
Willett  and  Forbes,  entered  into  the  Agreement  which 
is  the  subject  of  this  Suit.  And  the  effect  of  this  Agree- 
ment is,  that  the  Defendants,  Kemble,  WiUet  and  Forbes^ 
as  between  themselves  and  the  Plaintiff,  should  be 
considered  as  the  Lessees  of  the  Theatre,  for  a  term  of 
ten  years,  to  be  computed,  retrospectively,  from  the  1st 
of  August  1821,  at  a  Rent  of  12,000/.,  which  would, 
in  effect,  be  to  give  the  Plaintiff,  during  that  term,  by 
way  of  Rent,  for  his  Shares,  the  annual  sum  of  7,000  A 
But  there  being,  at  this  time,  a  very  heavy  Debt  upon 
the  Theatre,  amounting  to  between  60,000/.  or  70,000/. 
it  was  agreed  that  no  part  of  this  Rent  should  be  paid 
to  the  Plaintiff  until  that  Debt  was  discharged ;  and 
that  the  whole  Profits  of  the  Theatre,  should,  in  the 
mean  time,  be  applied  in  the  reduction  of  the  Debt. 
The  Plaintiff  appears  to  have  had  no  other  property  at 
command  than  his  interest  in  this  Theatre;  and,  in 
order  to  provide  an  income  for  his  subsistence,  until 
the  Debt  was  paid  off,  it  was  agreed  that  he  should 
receive,  from  a  Mr.  Rodwell  and  a  Mr.  Boscha,  certain 
annual  Rents,  paid  by  them  to  the  Proprietors  of  the 
Theatre,  for  the  use  of  the  fruit  rooms,  and  for  the  hire 
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Hf  the  Theatre  for  the  performance  of  Oratorios :  aiid 
&at  the  Plaintiff  should  also  receive  an  annual  sum 
of  840 1.,  which  was  stateid  to  be  payable^  by  Sir  £tf- 
Mund  Antrofms,  as  the  Rent  of  a  Private  Box  for  alter- 
nate weeks.  The  Sums  thus  received  by  Mr.  Harris 
were  computed  to  Amount,  together,  to  1,360/.  a  year, 
and  were  to  be  received  by  him  in  the  nature  of  a 
loan;  and,  when  the  Debts  should  be  discharged,  the 
Plaintiff  was  to  account  for  these  Sums  upon  that 
principle. 

Mr.  Harris,  the  elder,  the  PlaintiflT^s  Father,  who  was 
Proprietor  of  one  half  of  the  Theatre,  and  who  died  in 
October  1820,  had  been,  for  many  years,  the  Manager  of 
the  Theatre,  at  a  Salary  of  1,000  /.  a  year :  and  he  was 
succeeded,  in  his  property  in  the  Theatre,  and  in  the 
Management,  by  .the  Plaintiff,  who,  having  been  edu- 
cated for  the  Bar^  had  quitted  his  profession,  and  had 
for  twelve  years  assisted  his  Father  in  the  affairs  of 
the  Theatre.  The  Defendants,  Kemble,  Wil/et  and 
Forbes,  appear  to  have  been  dissatisfied  with  the  Plain- 
tiff's Management,  and  to  have  been  desirous  of  saving 
the  Salary  of  1,000/.  which  was  paid  to  him  in  that 
respect;  and  they  seem  to  have  entered  into  this  Agree* 
ment  with  the  Plaintiff,  rather  for  the  purpose  of  obtain- 
ing the  Management  of  the  Theatre  to  themselves,  than 
with  a  view  to  any  other  profit  from  the  bargain.  They 
first  proposed  that  the  Rent  should  be  determined, 
annually,  by  the  actual  profit  of  the  Theatre.  But  the 
Plaintiff,  protesting  against  that  principle,  required  that 
the  Rent  should  be  computed  at  15,000/.,  and  after- 
wards offered  himself  to  become  the  Lessee  at  a  Rent 
of  139500/.  a  year.  The  Defendants  say  that  they 
refused  this  offer,  because  they  questioned  the  respon« 
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sibility  of  the  Plaintiffj  and  considered  the  offer  qs  a 
mere  artifice  of  treaty ;  and,  afterwards,  ultimately  they 
agreed  to  become  Lessees  of  the  Theatre  at  a  com- 
puted Rent  of  12^000  /.  a  year.  The  Defendants  seem 
to  have  expected  that  Mr.  Const,  as  the  Proprie- 
tor of  one-eighth  of  the  Theatre,  for  his  life,  would 
have  concurred  in  the  intended  Lease,  and  the  name 
of  Mr.  Const,  as  a  Party,  was  originally  introduced 
into  the  Draft  of  the  Agreement,  This  expectation 
was,  however,  disappointed;  and  the  Agreeipent  wias 
executed  by  the  Plaintiff,  and  the  Defendants  Kern- 
ble,  WiUett  and  Forbes,  without  Mr.  Const  being  a 
party.  Immediately  after  the  execution  of  the  Agree- 
ment, the  Plaintiff  retired  from  the  Theatre,  and 
the  ManageQient  was  assumed  by  the  Defendants 
Kemble,  WiUett  and  Forbes.  In  this  Management  they 
continued  when  Mr.  Const  filed  his  Bill  in  the  Court  of 
Chancery,  on  the  15th  of  April  1823,  against  the  P^in- 
tiff  and  the  Defendants  Kemble,  WiUett  and  Forbes, 
thereby  stating  a  certain  Deed,  bearing  date  the  gth  of 
March  1812,  by  which  the  then  Proprietors  of  the 
Theatre  contracted  with  each  other,  that  the  funds  of 
the  Theatre  should  be  applied  in  payment  of  certain 
q>ecified  Debts  until  the  whole  thereof  were  satisfiedr 
and  stating,  further,  that  some  of  such  Debts  remained 
undischarged,  and  that  the  funds  of  the  Theatre  were  now 
applied  contrary  to  the  Provisions  of  the  Deed  of  1812 ; 
and  praying  therefore  that  effect  might  be  given  to  the 
Deed  of  1812,  and,,  for  that  purpose,  that  a  Receiver  of 
the  Profits  of  the  Theatre  might  be  appointed*  In  this 
Suit,  an  Order  was  made  by  the  Lord-Chancettor  for  the 
appointment  of  a  Receiver,  on  the  1  gth  of  Februaiy  1824 ; 
and,  four  days  afterwards,  the  Defendants  Kembk,  Wil^ 
ktt  and  forces,,  caused  a  Letter  to  be  written  to  the  Plain^ 
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ti£^  wtth  notice  that  they  altogether  repudiated  the  Agrees 
ment  made  with  the  Plaintiff  in  March  1822,  whereby 
they  were  to  become  Lessees  of  the  Theatre^  stating,  as 
a  reason,  the  appointment  of  a  Receiyer  in  Mr.  Cons^s 
Suit,  under  the  Deed  of  1812,  and  alleging  that  the 
Plaintiff  was  a  party  to  that  Deed,  but  that  they,  the 
Defendants  Kemble,  Willett  and  Forbes,  had,  at  the 
time  of  ihe  Agreement  with  the  Plaintiff,  no  notice  of 
its  existence.  The  Parties  to  that  Deed  of  1813  were  Mr. 
Harris,  tile  Father,  who  was  then  possessed  of  one  half, 
or  twelve  twenty-fourths  of  the  Theatre ;  the  Plaintiff 
Harris,  then  possessed  of  two  twenty-fourths;  the  late 
Mr.  John  PhUip  KembU,  then  possessed  of  four  twenty- 
fourths;  the  late  Mr.  White,  then  possessed  of  three 
twenty-fourths ;  and  the  late  Mrs.  Martindak,  then  also 
possessed  of  three  twenty-fourths.  TheDeedof  1812  ap- 
pears to  have  been  acted  upon  for  a  year  or  two  only, 
and  then  to  have  been  abandoned :  and,  at  the  time  of 
the  appointment  of  a  Receiver,  there  remained  unpaid^ 
of  the  Debts  intended  to  be  provided  for  by  that  Deed^ 
a  Sum  under  10,000  /.  It  was  in  the  month  of  August 
1813  that  die  Defendants,  Wilkti  and  Forbes,  who  had 
married  two  Daughters  of  Mr.  White,  became  entitled  to 
the  three  twenty-fourths,  which,  in  1R12,  had  belonged 
to  him:  and,  in  the  month  of  November  1820,  the 
Defendant  Kemble  became  entitled  to  the  four  twenty- 
fourths,  which  in. 181 2,  had  belonged  to  Mr.  John  PhiUp 
Kembk.  Upon  the  death  of  Mrs.  Martindak^  the  three 
twenty-fourths  which  had  belonged  to  her  in  1812, 
vested  in  Mr.  dmst,  as  her  Executor,  in  the  manner 
I  have  before  stated.  On  the  24th  of  April  1824,  the 
Plaintiff  Harris  filed  the  present  Bill  for  the  purpose  of 
compelling  the  Defendants,  Kemble,  Willett  and  Forbes^ 
to  adhere  to  the  Agreement  of  the  1  ith  of  March  1 82i»  ^ 
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and  Mr;  Canti  is  made  a  Party  Defendant  to  this  Bill^ 
the  Plaintiff  insisting  that,  although  not  a  Party  to  the 
Agreement  between  the  Plaintiff  and  Defendants,  he 
had,  by  his  subsequent  conduct,  entitled  the  Plaintiff  to 
call  upon  him,  in  a  Court  of  Equity,  to  confirm  it.  With 
respect  to  Mr.  Const  it  may  be  well  to  state,  at  once, 
that  the'  Plaintiff  has  not  established  any  case  against 
him;  and  that  [the  Bill,  as  to  him,  must  be  dismissed 
with  Costs.  The  Defendants,  Kemble,  Willett  and  For- 
hai  by  way  of  Defence  to  this  Bill,  first  insist  that, 
having  entered  into  the  Agreement  of  March  1822  with 
the  Plaintiff,  solely  for  the  purpose  of  acquiring  the 
Management  of  the  Theatre,  and  having  lost  that 
Management  by  the  appointment  of  a  Receiver  in  Mr. 
Cwist*^  Suit,  they  are  no  longer  bound  by  their  Agree- 
ment with  the  Plaintiff.  It  is  to  be  observed  that, 
in  the  Agreement  of  March  1822,  the  Plaintiff  expressly 
contracts  that  he  is  not  to  be  bound  to  the  performance 
of  the  Agreement  further  than  as  it  is  to  be  performed 
by,  or  is  applicable  to  him ;  and  the  Defendants^  Kembkf 
Willett  nnd  Forbes,  expressly  Contract  that  they  will  be 
bound  by  the  Agreement,  not  only  so  far  as  it  is  to  be 
performed  by,  or  is  applicable  to  them,  but  so  far  also  as 
is  applicable  to,  or  to  be  performed  by  Mr.  Comty  or  is 
applicable  to  the  Estate  of  Mrs.  Martindale,  which  he 
represents:  and  it  appears  to  me,,  therefore,  to  be 
against  the  clear  effect  of  this  express  Contract  that  they 
now  seek  to  make- the  Plaintiff  responsible  for  the  act 
ofMr.  Cofis^ 


These  Defendants  next  insist  that  they  had  no  notice 
of  the  Deed  of  1812,  under  which  the  Receiver  is  ap^ 
pointed;  and  that,  as  the  Plaintiff  was  a  Party  to  that 
Deed,  and  is  to  be  taken  to  have  known  that  it  might 
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be  used  as  an  Instrament  to  defeat  that  Possession  and 
Management  of  the  Theatre,  which,  on  the  part  -of  the 
Defendants,  was  the  motive  of  the  Agreement,  it  was 
the  Plaintiff^s  duty  to  have  apprised  the  Defendants  of 
that  Deed ;  and  that  he,  not  having  done  so,  they  are 
entitled  to  be  released  from  their  Agreement  with  the 
Plaintiff.  It  is  not  pretended  that  there  was  any  inten- 
tional concealment  of  this  Deed  on  the  part  of  the 
Plaintiff.  It  had  long  been  abandoned  and  lost  sight  of 
by  all  Parties  concerned ;  and  the  very  Persons  under 
whom  these  Defendants  claim  having  executed  that 
Deed,  it  is  not  easy  to  understand  upon  what  principk 
it  can  be  material  whether  these  Defendants  had,  or  bad 
not  actual  notice  of  the  Deed.  But,  if  that  were  material, 
I  should  be  bound  to  declare,  upon  the  evidence  in  the 
Cause,  that  these  Defendants  are  to  be  affected,  in  this 
Court,  with  notice  of  that  Deed. 


1897. 
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These  Defendants  next  insist  that,  although  the 
Plaintiff  did  oppose  the  appointment  of  the  Receiver, 
yet,  after  the  Receiver's  appointment,  he  supported  the 
proceeding  of  Mr.  Const  to  have  the  Monies,  paid  to 
the  Receiver,  secured  in  this  Court ;  and  that  the  pay- 
ment of  the  Money  into  Court,  being  contrary  to  the 
Terms  of  the  Agreement  of  March  i8d2,  which  placed 
the  Monies  in  the  hands  of  these  Defendants,  they,  for 
that  reason,  are  entitled  to  be  relieved  from  the  Agree- 
ment That  the  Plaintiff  did  support  the  proceeding  of 
Mr.  Const  to  have  the  Monies  paid  to  the  Receiver  se- 
cured in  this  Court,  is  not  disputed.  The  present  BiH 
of  the  Plaintiff  to  enforce  the  Agreement  of  March 
1822  was  then  depending ;  and  the  support  given  by  the 
Plaintiff  to  Mr.  Const'a  proceeding,  cannot  be  repre* 
KUted  as  evidence  of  an  intention  to  abandon  the 
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1827.         Agreement.    It  is  said,  for  the  Plaintiff^  that  he  at  the 

^'       ^ *     same  time  strenuously  insisted  on  the  Agreement,  but 

Harris        ^Ii^^^  these  Defendants  having  given  him  the  notice  that 
^'  they  repudiated  the  Agreement,  he  had  a  right  to  use  his 

IkEMBi^E.  ^£[>of|g  iQ  secure  the  receipts  of  the  Theatre,  in  this 
Court,  as  a  measure  that  would  be  beneficial  to  him  in 
the  alternative  of  the  Defendants  succeeding  to  avoid 
the  Agreement.  Whether  the  Plaintiff's  view  of  the 
subject,  or  his  conduct,  in  this  respect  was  or  was  not 
correct,  it  is  not  necessary  for  me  to  state.  It  is  enough 
to  say  that  his  conduct  in  that  respecty  can  form  no 
ground  upon  which  these  Defendants  can  retire  from 
^e  Agreement  in  question. 

These  Defendants  next  state  that,  for  want  of  more 
correct  information,  they  were  obliged  to  make  their 
calculations,  as  to  the  Rent  tiiat  ought  to  be  paid  for  the 
Theatre,  firom  statements  and  accounts  furnished  by  the 
Plaintiff,  and  purporting  to  be  founded  upon  his  personal 
ezperienee  and  his  knowledge  of  the  affidrs  of  the 
Theatre ;  and  that  the  statements  and  accounts  so  fur« 
nished  by  him  were  incorrect  and  erroneous ;  and  that 
they  were  misled  by  them,  and  are  therefore  entitled  to 
be  relieved  from  the  Agreement;  and  they  refer  to 
particular  statements  and  accounts  in  support  of  this  al* 
legation.  Before  I  enter  into  the  consideration  of  these 
particulars,  it  is  necessary  to  premise  some  general 
facts.  During  the  Management  of  Mr.  Aims,  the  Fa- 
ther,and  of  the  Plaintiff,  all  Accounts  of  the  Theatre  were 
kept  by  Mr.  John  Brandon,  the  Treasurer;  and  it  is  ad- 
mitted by  the  Defendants  that  the  Accounts  so  kept  were, 
at  all  times,  open  to  their  inspection,  and  were  repeatedly 
inspected  by  them,  and,  with  these  Accounts  they  were 
80  well  acquainted,  that  one  of  the  Defendants  sug- 
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getted  an  alteration  in  the  mode  of  keeping  them  which 
was  actually  adopted.  These  Defendants  allege,  in  cer- 
tain passages  in  their  Answers  which  have  been  read  as 
evidence,  that  Brandon  was  an  incompetent  person  to 
manage  the  Accounts,  and  that  he  did  not,  in  fact,  un-. 
derstand  the  same,  and  that  he  improperly  left  the  same 
in  a  great  degree  to  his  Son,  James  Brandon:  and  fur- 
ther, that,  in  consequence  of  the  imperfect  and  irregular 
manner  in  which  the  Accounts  had  been  kept  during  the 
Mam^ement  of  the  Plaintiff,  and  his  Father,  there  were 
not  any  means,  in  the  year  1821,  whereby  the  Defend- 
ants could  ascertain  the  exact  amount  of  the  Debts  of 
the  Theatre,  or  of  their  own  liabilities  consequent 
thereon  :  and,  further,  that  they  were  informed,  by  Mr« 
Harrison,  who  was  the  medium  of  conmiunication  be- 
tween the  Plaintiff  and  the  Defendants  in  the  treaty 
which  led  to  the  Agreement  in  question,  that  he,  Mr. 
Harrison,  had  repeatedly  declared  to  the  Plaintiff  pen- 
ding the  treaty,  that  the  Plaintiff  did  not  understand 
and  was  incompetent  to  manage  the  Accounts  of  the 
Theatre ;  and  that  he  did  not  know  the  true  state  of  the 
Accounts  of  the  Theatre;  and  that  he  did  not  under- 
stand the  nature  of  accounts,  or  of  profit  and  loss. 
Mr.  Henry  Robertson,  who  was  appointed,  by  the  De- 
fendants when  they  took  upon  themselves  the  Manage- 
ment of  the  Theatre,  to  be  Treasurer  in  the  place  of  Mr.. 
Brandon,  and  who  is  now  the  Receiver  under  the  Lord 
Cbancdlor,  and  who  is  represented  as  a  skilful  account^ 
ant,  being  examined  as  a  Witness  on  the  part  of  the 
Defendants,  deposes  that,  from  the  obscure  manner  in 
which  tiie  Accounts  were  kept  by  Mr.  Brandon,  he  does 
not  conceive  that  the  true  state  of  the  affairs  of  the 
Theatre,  and  the  actual  profit  and  loss  that  had  been 
made  prior  to  the  date  of  the  Agreement  between  the 
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Plaintiff  and  Defendants,  could  have  been  collected, 
from  the  Books  and  Accounts,  by  any  person  not  inti'» 
mately  acquainted  with  the  Management  of  the  Theatre, 
or  without  the  most  minute  and  laborious  examination 
thereof  by  a  person  well  accustomed  to  the  examination 
of  accounts.  In  the  Agreement  of  March  1822  be* 
tween  the  Plaintiff  and  Defendants,  there  is  a  provision 
that  a  list  of  the  names  of  the  Creditors  of  the  Concern 
then  to  be  made  out  and  signed  by  the  Parties,  is  not  to 
be  deemed  conclusive  as  to  any  items  or  accounts  con- 
tained therein,  or  omitted  to  be  included  therein,  or  as 
to  any  debt  or  demand  omitted  therefrom ;  but  that  all 
just  and  correct  Debts,  whether  stated  or  omitted  in  that 
list,  were  to  be  fully  satisfied.  And  this  provision 
amounts  to  an  admission  to  the  same  effect  as  Mr. 
Roberison^s  testimony. 


Having  made  these  preliminary  observations,  I  shall 
now  proceed  to  the  particular  Statements  and  Accounts 
of  the  Plaintiff,  of  which  the  Defendants  complain. 


The  treaty  for  a  Lease  of  the  Theatre  from  the  Plain^- 
tiff  to  the  Defendants,  commenced,  according  to  Mr. 
Harrison*^  evidence,  in  the  month  of  December  1821 ; 
and,  at  the  beginning  of  the  treaty,  a  Letter  bearing 
date  the  21st  of  that  December  is  written,  by  the  Plain- 
tiff to  Mr.  Surman,  for  the  purpose  of  being  communi- 
cated by  him  to  Mr.  Harrison  on  the  part  of  the  De- 
fendants. That  Letter  is  proved  as  exhibit  (L.),  and 
the  material  part  of  it  is  in  the  words  following :  '^The 
total  amount  of  the  Receipts  during  the  eleven  seasons 
IS  99i>8i  1  /. ;  average  per  season,  82,650  /.  Now  I  have 
no  doubt  one  third  of  the  above  Sum  may  be  accounted 
fa  Profit ;  and  I  am  sure  if  the  Sums  were  C9lcnl»te4 
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^hich  have'been  paid  (independently  of  the  expenses 
of  working  the  Theatre),  that  I  should  be  fully  borne 
out  in  my  assertion.  In  a  Letter  which  I  am  preparing, 
and  which  I  mean  to  address  to  Mf  •  Harrison  on  the 
deliyery  of  our  List  of  Debts*  &c.,  I  shall  touch  more 
folly  on  this  subject,  and  shall  show  under  how  much 
more  advantageous  circumstances  any  Tenant  of  Covent 
Garden  Theatre  would  now  stand,  than  my  Father  and 
myself  have  stood  during  the  term  of  extreme  pressure 
from  enormous  Debt,  &c.  &c.'*  This  Letter  was  for- 
warded by  Mr.  Surman  to  Mr.  Harrison ;  and  it  is 
said,  by  the  Defendants,  that,  founding  their  calculation 
on  the  statement  here  made  by  the  Plaintiff,  they  were 
greatly  deceived;  for,  although  it  appears,  by  Mr. 
fironisn's  Accounts,  that  the  Receipts  for  the  eleven 
seasons  did  amount  to  ggi,8ii  /.  being  the  Sum  stated 
by  the  Plaintiff,  yet  this  Sum,  to  the  amount  of  66,^89  /• 
was  partly  made  up  by  Monies  received  on  benefit 
nights,  which  were  afterwards  paid  over  to  the  actors  to 
whom  the  benefits  belonged,  and  partly  by  Money  ad- 
vanced by  the  Bankers,  and  ought  not,  therefore,  to 
have  been  included  in  any  computation  of  Profits ;  and 
they  prove  these  facts  by  the  evidence  of  Mr.  Robertson : 
and  they  then  proceed,  with  certain  comparative  state- 
ments of  figures,  to  show  the  effect  that  would  be  pro- 
duced, in  calculation,  if  the  Plaintiff's  statement  as  to 
the  991,811  /•  had  been  coirect,  and  if  the  Profits  could 
have  beeh  rightly  estimated  at  one  third  of  the  gross 
receipt.  It  does  not  appear  to  me  necessary  to  follow 
these  calculations.  The  Plaintiff,  in  this  statement  of 
991,81 1  /.,  must  be  understood  to  refer  to  Mr.  Brandon*s 
Accounts,  which  were  equally  open  to  the  Plaintiff  and 
liie  Defendants,  and  not  as  speaking  from  personal 
Juaowledge:  and  Mr.  Brandon^s  Accounts,  upon  the 
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face  of  them,  justify  that  statement :  and,  as  the  De- 
fendants at  that  time  complained  of  the  imperfect  and 
irregular  manner  in  which  Mr.  Brandon  kept  these  Ac- 
counts, and  had  been  informed,  by  Mr.  Harrison,  that 
the  Plaintiff  did  not  know  the  true  state  of  the  Accounts 
of  the  Theatre,  and  did  not  understand  the  nature  of 
accounts*  or  of  profit  and  loss,  the  Defendants  cannot 
reasonably  state,  in  a  Court  of  Justice,  that  they  either 
did  rely,  or  were  warranted  to  rely  upon  this  representa- 
tion made  by  the  Plaintiff,  or  were  misled  by  it  The 
Plaintiff's  estimate  of  the  Profits  at  one  third  of  the 
gross  receipts,  professes  to  be  nothing  more  than  a 
mere  conjecture  on  his  part 


The  Defendants  further  aUege  that  they  were  in- 
duced to  believe,  by  the  representations  of  the  Plaintiff, 
Ihat  a  saving  of  200  /.  a  week,  or  3,000  /.  a  year  might 
be  made  in  the  expenses  of  the  Theatre,  and,  that  in  this 
respect,  they  were  also  misled.  Upon  this  head  the 
Defendants  refer  to  a  Letter*  firom  the  Plaintiff  to  the 
Defendant  Willeit,  which  is  dated,  on  the  27th  July 
1820,  and  is  proved  as  exhibit  (A.)  and  also  to  two 
exhibits  (G.)  and  (H.)  which  were  inclosed  in  a  Letter, 
written  by  Mr.  Sumum,  on  the  part  pf  the  Plaintiff,  to 
Mr.  Harrison,  which  is  dated  on  the  3d  of  October 
1821 ;  and  it  is  proved  as  the  exhibit  (F.).  It  is  to  be 
observed  that  the  exhibit  (A.)  was  written  in  the  life- 
time of  Mr.  Harris,  the  elder,  when  there  could  not 
possibly  exist  the  least  idea  of  the  Defendants  ever  be- 
coming the  Lessees  of  the  Theatre ;  and  it  must  be 
under  very  special  circumstances  indeed,  which  have  no 
existence  here,  that  a  Letter  written  at  that  time  could 
be  brought  to  bear  upon  the  subsequent  treaty,  as  a 
representation  affecting  that  treaty.    But  if  it  were  ad* 
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mitted  that  it  was  a  representation  upon  which  the  De- 
fendants were  entitled  to  rely,  it  is  only  a  statemtot  that 
by  means  of  the  Plaintiff's  connexion  with  the  Dublin 
Tlieatre  he  had  been  able  to  reduce  the  expenses  of  the 
ensuing  season  above  200  /.  a  week,  and  not  a  repre- 
sentation that  a  permanent  annual  saving  of  too/,  a 
week  might  be  made  in  the  expenses  of  the  Theatre. 
With  respect  to  the  exhibits  (6.)  and  (H.),  they  were 
written  also  prior  to  the  treaty  for  the  Lease.  They 
do,  indeed,  represent  that  a  reduction  of  expenditure, 
to  the  amount  7,105/.  55.  7  J.  had  occurred  in  the 
season  of  1820-1821,  this  being  th^  season  to  which 
the  Plaintiff  refers  in  the  exhibit  (A.),  and  thus  esta- 
blishing the  truth  of  the  statement  in  that  Letter  that, 
by  his  connexion  with  the  Dublin  Theatre,  he  had  been 
able  to  reduce  the  expenses  of  the  ensuing  season 
above  200  /.  a  week :  but  so  far  from  representing  that 
such  a  deduction  is  always  to  be  expected,  the  Letter 
(F.)  which  incloses  these  exhibits,  has  this  passage, 
speaking  of  the  season  1821-1822: — ''The  present 
saving  per  week  is  27  /.  and  a  fraction,  and,  the  usual 
number  of  weeks  being  forty-four,  I  need  not  point  out 
to  you  the  saving  of  each  season  in  future." 
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It  may  be  observed  that  the  exhibits  (G)  and(H) 
were  furnished  by  Mr.  Brandon,  and  were  mere  abstracts 
of  the  Accounts  kept  by  him,  and  which  were  accessi- 
ble to  all  parties,  and  neither  contained  nor  professed 
to  contain  any  personal  representations  from  the  Plain- 
tiff. In  exhibit  (E),  which  is  a  letter  written  by  the 
Plaintiff  to  Mr.  Surman,  dated  the  24th  of  May  1824, 
and  which  was  communicated  to  Mr.  Harrison,  on  the 
part  of  the  Defendants,  the  Plaintiff  states :  ''  It  must 
be  by  gradual  reduction  of  the  large  Salaries  that  our 
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great  saving  must  be  made ;  I  have  been  through  the 
list  of  seryantSy  &c.  and  I  think  some  reduction  may 
be  made,  but  of  trifling  amount  in  comparison  with 
performers  salaries."  It  is  plain  that  it  was  by  a 
saving  in  the  performer's  salaries,  that  the  Plaintiff's 
ooiinezion  with  the  Dublin  Theatre  enabled  him  to 
reduce  the  expenses  200  /.  a  Week,  in  the  year  1820- 
1821.  In  the  exhibit  (A)  before  referred  to,  he  assigns, 
as  a  reason  for  that  reduction,  that,  by  keeping  a  Thea- 
trical force  at  Dublin  ready,  at  any  time,  to  be  trans- 
planted, he  could,  of  course,  do  with  less  stationery 
Company  at  Covent  Garden.  Upon  the  whole,  therefore, 
the  Defendants  seem  to  me  to  have  fiuled  altogether,  in 
the  proof  of  their  allegation  that  they  were  misled  by 
the  Plaintiff's  representations  with  respect  to  perma- 
nent saving  in  the  expenses  of  tlie  Theatre.  Mr.  Har^ 
rison,  in  his  evidence,  states  that  the  Plaintiff  repeatedly 
assured  him  that  the  Theatre  had  made  profits  to  the 
extent  of  10,000  £,  in  each  of  the  years,  i8ig,  1820 
and  1820-1 821,  and,  that  in  consequence  thereof,  20,000/. 
or  thereabouts,  of  the  old  Debt  of  the  Theatre  had 
been  paid  off,  and  very  little  new  Debt  contracted.  If 
Mr.  Harrison*s  memory  in  this  respect  is  to  be  consi- 
sidered  as  correct,  it  is  not  and  cannot  be  denied  that 
the  Plaintiff  is  guilty  of  great  misrepresentation ;  for, 
in  the  season  of  1819-1820,  there  was  no  profit,  but 
great  loss;  and,  although  it  be  true  that  about  20,000/. 
of  the  Debt  was  paid  off,  in  the  two  seasons,  and  com- 
paratively little  new  Debt  contracted,  yet  it  was  so  paid 
off,  not  by  Profits  only,  but  by  sale  of  Boxes,  which 
produced  10,000/.,  and  paid  off  a  Debt  of  12,000/. 
Upon  this  point  it  is  first  to  be  observed  that  the  De- 
fendants, who  in  their  Answers  enumerate  the  other 
alleged  misrepresentations  of  which  they  complain,  do 
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not,  in  their  Answers,  take  any  notice  of  a  misrepre^ 
sentation  in  this  respect ;  and  this,  being  more  clear 
and  tangible  than  any  other  alleged  misrepresentation 
which  they  have  enumerated,  it  is  not  probable,  if 
it  had  taken  place,  that  either  Mr.  Harrison  would 
hare  omitted  to  mention  it  to  them,  or  that  they  would 
hare  omitted  to  state  it  in  their  Answers. 

It  is  next  to  be  observed  that  it  would  be  very  strange 
that  a  misrepresentation  should  be  made  which  is  di- 
rcctly  contrary  to  the  facts  as  they  appeared  upon  the 
face  of  Mr.  Brandon*^  Accounts,  which  were  equally 
open  to  all  Parties,  and  must  be  considered  as  equally 
known  to  all.  It  is  further  to  be  observed  that  the  ex- 
hibits (G.)  and  (H.)  before  referred  to,  which  contain 
Mr.  Brandon's  statement  of  the  Accounts  of  these 
seasons,  and  which  were  sent,  by  the  Plaintiff,  to  Mr. 
Harrison  himself,  only  two  months  before,  do,  in  effect, 
represent  the  season  1819-1820  as  a  losing  season  to 
a  great  amount,  instead  of  a  profitable  season  to  the 
extent  of  10,000  /.  The  total  amount  of  the  receipts  of 
that  season  are  there  stated  at  55,833/.  14^.,  and  the 
expenditure,  at  41,078  /.  45.,  not  including  either  trades-* 
men's  bills  or  regular  annual  payments,  which  may  be 
estimated,  together,  at  least  at  20,000/.,  making  to- 
gether an  excess  of  expenditure,  beyond  the  receipts,  of 
more  than  6,000  /.  It  may  be  observed  also  that  in  the 
Letter  (F.)  which  incloses  the  exhibits  (G.)  and  (H.), 
Mr.  Harrison  is  infoitned  that  the  Plaintiff  is  using 
every  means  he  can  to  get  the  Leases  of  the  Boxes 
settled,  that  the  Debts  of  Mr.  Copeland  &c.,  due  before 
August  1818,  may  be,  as  soon  as  possible,  discharged; 
thus  distinctly  informing  Mr.  Harrison  that  the  Debts 
to  be  paid  off  were  to  be  discharged,  not  out  of  the  Pro- 
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fits  metely,  as  he  supposes  the  Plaintiff  to  have  tepre- 
sentedi  but  by  the  application  of  the  price  of  Boxes 
also. 

From  all  these,  circumstances  I  am  judicially  bound 
to  come  to  the  conclusion  that  Mr.  Harrison  has  mis« 
apprehended  the  statement  made  to  him  by  the  Plaintiff. 

On  the  part  of  the  Defendants,  some  other  minor 
points  of  alleged  misrepresentations  were  urged,  which 
appear  to  have  arisen  from  the  different  sense  applied 
to  the  term,  *'  Profits  of  the  Concern,"  by  the  Plaintiff 
and  the  Defendants^  and  to  which  I  do  not  think  it 
necessary  to  refer  more  particularly.  The  Plaintiff 
▼eiy  properly,  as  it  appears  to  me,  treated  the  extinc*^ 
tion  of  Debt  as  Profit 


The  Defendants  next  charge  the  Plaintiff  with  a 
concealment  of  a  transaction  of  his  Father,  in  which  he 
joined,  in  respect  to  the  moiety  of  a  Box  sold  by  his 
Father  to  the  late  Sir  Ed.  Asitrobiu.  It  appears  that 
this  Box  was  let,  for  alternate  weeks,  to  His  R.  H. 
the  Duke  of  GhuceUer,  at  an  annual  Rent  of  aio/. 
In  the  month  of  September  1817  the  Plaintiff  and  his 
Father  assigned  the  other  moiety  of  this  Box,  to  the 
late  Sir  Ed.  Antrobus,  for  a  sum  of  2,625  /.,  the  whole 
of  which  was  received  by  the  Father.  This  sale  was  not 
communicated  to  the  other  Proprietors  of  the  Theatre; 
but  it  was  represented  to  them  that  the  moiety  of  the 
Box  was  let  to  Sir  £.  Antrobus,  for  a  term  of  twenty<« 
one  years,  at  the  same  annual  Rent  of  210  /•  which 
was  paid  by  the  Duke  of  Gbmcester;  and,  during  the 
life  of  Mr.  Harris,  the  Father,  he  accounted  with  the 
other  Proprietors  for  this  Rent  of  no/,  as  if  paid  by 
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Sir  E.  Anirobui.    Since  the  death  of  his  Father  the 
Phuntiff  has  in  like  manner  accounted  with  the  other 
Proprietors  for  the  Rent  of  210/.  as  if  paid  by  Sir 
E,  An$robu8:  and,  on  the  occasion  of  the  Agreement 
between  the  Plaintiff  and  the  Defendants  for  the  Lease 
in  question^  the  Plaintiff  continued  to  represent  the  Box 
as  let  to  Sir  E.  Antrobtu  at  this  Rent  of  1 10  2. :  and  it 
was  a  part  of  his  Agreement  with  the  Defendants  that 
this  Rent»  together  with  certain  other  Rentspayable  to 
the  Proprietors  of  the  Theatre^  amounting  together  to 
15360/.  a  year,  should  be  receiyed  by  the  Plaintiff  in 
the  manner  hereinbefore  stated.    Since  the  Agreement, 
the  Defendants  have  learnt  the  truth  of  the  case  from 
Sir  E.  AfUrobuB ;  and  they  now  insist  upon  this  transact 
tion,  as  a  reason  for  their  being  relieved  from  the 
Lease.    The  concealment  of  the  real  nature  of  this 
transaction    was    extremely    incorrect;    although   it 
was  the  same  thing  to  the  other  Proprietors  as  if 
the  Box  had  been  actually  let  to  Sir  E.  Anirobus  at 
the  a  10/.  a  year.    Upon  referring  to  the  Table  of 
Annuities^  it  appears   that  an  Annuity  of  210  L  for 
twenty-one  years,  computing  interest  at  fire  per  cent, 
is  worth,  in  present  Money,  2,692  /.  7  «.    Sir  E.  Antro^ 
htt  paid  only  ^,625/.  2  $.,  so  that  Mr.  Harris,  the  Father, 
in  effect,  todL  upon  himself  to  account,  with  the  other 
Proprietors,  for  an  Annuity  of  210/.  for  twenty-one 
years,  without  baring  received  quite  the  full  value  for 
this  undertaking ;  and  his  half  of  the  property  of  tiie 
llieatre  was  as  good  a  security  to  the  other  Proprie-- 
tors,  as  if  Sir  E.  Anirobus  had  undertaken  to  pay  the 
210  2.  a  year.    It  was,  however,  the  duty  of  the  Father 
and  the  Plaintiff  to  have  disclosed  the  truth  to  the 
other  Proprietors,  and  to  have  given  them  an  option  of 
receiving,  either  their  proportions  of  the  2,625/.,  or 
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their  proportions  of  the  bio  /.  a  year ;  and,  if  the  Plain-^ 
tiff  had  been  well  advised,  he  would  have  taken  die 
occasion  of  his  treaty  with  the  Defendants  to  state  the 
actaal  facts.  But  still  the  conceahnent  cannot  be  made 
to  bear  upon  the  validity  of  the  Agreement  for  the 
Lease.  The  Plaintiff  represented  the  Box  as  let  for 
21  o/.  a  year ;  and,  as  far  as  it  regards  the  Defendants,  it 
is  to  be  considered  as  let  at  that  sum,  the  Plaintiff 
being  bound  to  account  with|his  Co-proprietors  for  that 
Rent :  and,  his  interest  in  the  Theatre  being  a  full  se- 
curity for  the  payment  of  it,  and  unless  the  Defendants 
can  show  that  their  interests  as  Lessees  are  prejudiced  by 
that  concealment,,  it  must  be  indifferent  to  the  Defend- 
ants whether  the  210  L  a  year  is  accounted  for  by  the 
Plaintiff,  or  by  Sir  E.  Antrobus.  If  the  Defendants 
prefer  their  proportion  of  the  Price  to  their  proportion 
of  the  Rent,  there  is  nothing  in  the  Agreement  to  pre-' 
judice  that  question. 


The  Defendants  next  charge  that,  on  the  B8th  of 
September  1820,  Mr.  Harris,  the  elder,  assigned  a 
rent  of  450/.  which  was  and  is  payable  for  Lady  Hoi- 
lancPs  Box,  to  Messrs.  Stevenson  4r  Co.  the  Bankers,  by 
way  of  security  for  a  sum  of  6,000/.  which  was  due 
from  the  Proprietors  of  the  Theatre^  and  for  a  fur- 
ther sum  of  4,940/.  which  was  due  from  himself,  indi-« 
vidually ;  and  that  this  transaction  was  also  concealed 
from  them,  and  forms  another  reason  why  they  are 
entitled  to  be  relieyed  from  the  Agreement  in  question.' 
Upon  reference  to  the  books  of  Account  of  the  Thea- 
tre, there  appear  to  be  entries  which  manifest  that  this 
Rent  of  450  /.  was  paid  to  Messrs.  Stevenson  If  Co. ; 
and  if  the  Defendants  did  not  actually  know  the  reason 
why  it  was  paid,  they  had  thus  sufficient  notice  of  the 
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tnunaction  to  put  penons  of  ordinary  prudence  upon 
an  inquiry,  which  would,  have  given  them  full  informa- 
tion i  and  it  18  their  own  fiiult  if  they  failed  to  make 
that  inquiry.  With  respect  to  the  security  to  MeMrs. 
Stevenson  4r  Co*  extending  not  only  to  the  Debt  due 
from  the  Theatre/  but  to  a'private  Debt  of  Mr.  Harris^ 
it  is  to  be  observed  that,  as  far  as  regards  Mr.  Harri^% 
private  Debt,  it  can  affect  only  his  Share  of  the  Theatre, 
and  is  the  same  thing  as  if  he  had  given  a  security  for 
his  private  Debt  by  a  distinct  Deed. 


129 


i8ft7. 


H^aais 

•  r. 
Kbhbli. 


The  Defendants,  in  their  Answers,  made  another 
charge  with  respect  to  the  alleged  concealment  of  two 
silver  tickets  for  admission,  granted  by  Mr.  Harris,  the 
Father^  to  t^ie  late  Mt.  Coutts.  It  appears,  upon  this 
evidence,  tliat,  during  the  whole  time  the  Defendants 
were  interested  in  the  Theatre,  persons  were  constantly 
admitted  with  these  tickets,  and  that  they  were  regu- 
larly entered  in  the  nightly  Accounts :  and  this  charge 
was  abandoned  at  the  Bar. 


The  result  of  my  opinion  upon  all  the  facts  of  the 
Case,  is,  that  the  Plaintiff  is  entitled  to  a  decree  for  a 
specific  performance  of  this  Agreement,  as  between  the 
Plaintiff  and  the  Defendants  Kemble,  Willeit  and  Forbes; 
and  I  must  refer  it  to  the  Master  to  settle  a  proper  Deed, 
accordingly,  having  regard  to  the  circumstance  that  Mr. 
Const,  not  being  bound  by  the  Agreement,  his  interest 
cannot  be  affected  by  it:  and  the  Master  must  appoint 
a  new  Trustee  in  the  place  of  Mr.  Harrison,  The  De- 
fendant Trotter,  who  is  only  made  a  Party  in  his  cha- 
racter of  Executor  of  Mr.  White,  was  not  a  necessary 
Party  to  this  Suit :  and  the  Bill  must  be  dismissed,  as 
against  him,  as  well  as  Mr.  Const,  with  Costs.     The 

Vol.  I.  K 
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adjoining  to  the  Capital  Messuage,  and  Timber  Trees 
growing  upon  the  Estate,  which  had  been  planted  or 
were  growing  there  for  the  protection  or  shelter  or 
ornament  of  the  Mansion  House,  or  of  the  Gardens, 
Ple^ure  Grounds  or  Buildings  thereunto  adjoining. 

Mr.  Shadwell  and  Mr.  Jemmett,  for  the  Plaintifis : — 

As  there  are  no  Woods  that  exactly  answer  the 
description  in  the  Will,  the  only  way  to  construe  the 
exception  is,  to  say  that  it  relates  to  Timber  in  the 
Park,  the  Demesne  Lands,  and  in  all  the  Woods  which 
have  Avenues  in  them,  or  which  contribute  to  the  orna- 
ment or  protection  of  the  Park. 

Mr.  Sugden  and  Mr.  Finch,  for  the  Defendant : — 

The  only  construction  that  can  be  put  upon  the 
expression  ''  Woods  adjoining  to  the  Capital  Mes- 
suage'' is,  Woods  growing  in  the  Demesne  Lands. 
The  protection  of  the  Avenues  cannot  be  extended  to 
Woods  in  which  the  Avenues  are ;  for,  where  the  Tes- 
tator means  to  protect  the  Wood6,*he  mentions  them 
by  their  proper  name,  and  where  he  means  Avenues,  he 
calls  them  so. 

The  Vice-Chanckllok:— 

This  restriction  is  plainly  intended  for  the  protection 
of  the  residence  in  the  Testator's  Capital  Mansion  at 
Arbuty,  and  it  extends,  in  terms,  not  only  to  Timber  in 
the  Park,  Avenues  and  Demesne  Lands,  but  to  Timber 
growing  in  Woods  adjoining  to  the  Mansion  House ; 
by  which  is  meant,  therefore,  some  Timber  which 
grows  neither  in  the  Park,  Avenues  or  Demesne  Lands. 
ThjB  term  <<  adjoining"  is  indeed  vague;  but  it  must 
receive  a  construction  from  th^  apparent  purpose  of 
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the  Testator,  and  is  to  be  understood  of  Woods  so  i8d6. 

adjoining  to  the  Mansion  House  as  to  contribute  to  its  ^ 

comfort  or  pleasure ;  and  in  that  sense  it  will  aflford  the  Nbwdig ate 
same  protection  to  the  Mansion  House  as  the  rules  of  vt 
a  Court  of  Eqmty  would  have  extended  to  it  if  the 
restriction  had  been  omitted ;  and  certainly  the  Testator 
did  not  mean  by  this  exception  to  enlarge  the  rights  of 
the  Tenant  for  life.  Declare,  therefore,  that  this  excep- 
tion extends  to  all  Woods  so  adjoining  to  the  Capital 
Messuage  of  Arbury,  as  to  serve  for  ornament  or  shelter 
to  it. 


RICHARDSON  v.  MILLER. 


4th  December. 


1  HIS  was  a  Suit,  by  Infants,  against  their  Father's         Infant. 

Executor,  for  the  usual  Accounts.    The  next  Friend  of    ^^  ^^^^ 

the  Plaintiffs  was  %  Solicitor  wholly  unconnected  with      A  Suit  being 

the  family.    Mr.  Hart  and  Mr.  Barber,  for  the  De-  instituted  cube. 
1.1  111  •n.i-ii  .,  half  of  Infants 

fondant,  moved  that  the  next  Fnend  might  be  restrained  by   a   Solicitor 

from  further  proceeding  in  the  Suit.  wholly  uncon- 

nected with  the 
family,  it  was, 
Mr.  Wakefield,  contri,  said  that  any  one  might,  by  on  the  motion  of 

the  practice  of  the  Court,  institute  a  Suit  on  behalf  of  ^?   ^/f'**^*' 

■^  '  referred  to  the    • 

Infents.  Master  to  in- 

quire whether  it 

The  Vtce^Chancellor  referred  it  to  the  Master  to  in-  infants'   benefit 
quire  whether  it  would  be  for  the  benefit  of  the  infant  that  the  Suit 
Plaintiffs  that  this  Suit  should  be  prosecuted  :  the  De-  ^^^^  Jhe^"^' 
fendant,  the  Executor,  undertaking,  by  his  Counsel,  to  fendani  under- 
taking to  render 
to  the  Master  the  Accounts  prayed  for  by  the  Bill. 
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1826.  render  to  the  Master,  upon  his  afBdavity  an  account  of 

*        ""        '     the  Testator's  Assets,  and  of  the  balance  in  respect 

Richardson    thereof  in  the  Defendant's  hands;  and  the  Master  to 

. .     '  be  at  liberty  to  state  any  circumstances  specially  to  the 

Court. 


19th  December.  HAGGETT  v.  WELSH. 


mf 


Contempt.       J  jj  ^^^  Cause  an  Order  had  been  made,  by  consent,  re- 
Arlntratton,       «     .        ,     ^  *  ,  .        .         11 

fernng  the  Cause  to  Arbitration ;  but  there  was  no  agree- 

Although  a  ment  in  the  Order  that  the  Submission  should  be  made  a 
bitration^ismade  ^^  of  any  Court,  nor  that  the  Award  should  be  made 
under  an  Order  a  rule  of  the  Court  of  Chancery.  Pending  the  reference, 

of  the  Court,      ^^^  ^f  ^^  Defendants  gave  notice  to  the  Arbitrator  that 

either  Party  ® 

may  revoke  the  '^^  revoked  his  authority;  but  the  Arbitrator  proceeded, 

authority  of  the  and  made  his  Award.    The  other  Defendant,  in  whose 

fore  the  Award     f^^^ur  the  Award  was  made,  now  moved  that  the  Award 

it  made ;  but  it    might  be  made  a  rule  of  this  Court,  and  that  the  Court 

tern  t*^  to  T"     ^^^^^  direct  the  payment  of  the  Sum  awarded  to  him. 

/^/^y<i  4i^  ^  ^^^  Plaintiff  made  a  Cross-motion  that  he  might  be 
at  liberty  to  proceed  with  his  Cause,  considering  the 
Award  as  a  nullity,  by  reason  of  the  revocation  of  the 
authority  of  the  Arbitrator  by  one  of  the  parties. 

Mr.  Beames  supported  the  original  Motion. 

Mr,  Pepys  supported  the  Cross-motion,  and  cited 
Vynior^s  Case  {a),  Barker  v.  Lees(fi),  Hide  v.  Petit  {c), 

(a)  8  Co.  81.  (b)  3  Keb.  64. 

is)  1  Ch.  Ca.  185 ;  2  Freem.  133 ;  1  Eq.  Ab.  49. 
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Marsh  V.  Bulteel(d),  Milne  v.  Gratrix(e),  King  v. 
Joseph  (f\  Harcourt  v.  Itamsbottom{g),  and  Clapham 
y.Higham(h). 

Mr.  Sugden  and  Mr.  Campbell  opposed  the  original 
Motion,  and  cited  Doey.  Brown(i). 

The  Vice-Chancellob  : — 

Where  an  Order  of  reference  is  made  by  any  Court, 
it  is  not  necessary,  to  give  the  Court  authority  with 
respect  to  the  Award,  eidier  that  the  Submission  should 
be  made  a  rule  of-  Court,  or  that  the  Award  should  be 
made  a  rule  of  Court.  It  is  a  necessary  part  of  the 
agreement  that  the  Submission  should  be  made  a  rule 
of  Cdurt,  where  the  reference  is  under  the  Statute,  or 
where  the  reference  is  made  at  Nisi  Prius,  or  by  a 
Judge's  Order.  But,  where  the  reference  is  made  under 
the  Order  of  any  Court,  there,  ipso  facto,  disobedience 
to  the  Award  incurs  a  contempt  of  that  Court,  and  the 
Court  will  lend  its  aid  to  enforce  the  Award.  The  first 
part  of  the  Defendant's  Motion  is  therefore  superfluous ; 
and  I  cannot  act  upon  the  second  part,  being  of  opinion 
that,  notwithstanding  the  reference  is  made  under  an 
Order  of  Court,  the  authority  of  the  Arbitrator  may^ 
at  any  time  before  the  Award  is  made,  be  revoked  by 
either  of  the  Parties,  and  that  the  Arbitrator  had^ 
consequently,  in  this  case,  no  power  to  make  any 
Award.  It  is  to  be  observed,  however,  that  this  refer- 
ence, taking  place  under  an  Order  of  the  Court,  the 
revocation  of  the  authority  of  the  Arbitrator  is  a  high 
contempt  of  the  Court ;  and,  when  a  proper  application 
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is  made^  will  be  dealt  with  accordingly.  The  Motion  of 
the  Plaintiff  is  misconceived.  This  Cause  is  gone  out 
of  the  Paper ;  and^  in  order  to  be  heard^  must  be  again 
set  down,  and  his  proper  application  will  be,  that  he 
may  be  at  liberty  again  to  set  down  his  Cause,  which, 
under  the  circumstances,  the  Registrar,  I  apprehend, 
will  not  permit  without  the  special  Order  of  the  Court. 


1827. 
17th  January. 

PariitiorL 

Exceptions. 

Practice* 

Exceptions  will 
not  lie  to  the  Re- 
turn of  Commis- 
sionerB  in  a  Suit 
for  Partition,  on 
the  ground  of  in- 
equality of  value 
in  the  Lots.    In 
all  cases  of  im- 
proper conduct 
in  the  Commis- 
sioners, a  Mo- 
tion must  be 
made  to  tup« 
press  the  Re- 
turn. 


JONES  V.  TOTTY. 


In  this  Case  Exceptions  were  taken  to  a  Return  made 
by  the  Commissioners  under  a  Decree  for  Partition,  on 
the  ground  of  unequal  value  in  the  three  Allotments 
made  by  them.  The  three  Tenants  in  common  had 
taken  by  Lot ;  but  it  was  alleged,  by  the  Exceptant, 
that  management  had  been  used,  by  the  Commissioners, 
in  the  drawing  of  the  Lots,  so  as  to  throw  upon  him 
the  Lot  which  was  of  inferior  value ;  and  a  Motion  to 
suppress  the  Return  on  that  account,  now  came  on  to 
be  heard  with  the  Exceptions* 

Mr.  Sugden  and  Mr.  Daniel,  in  support  of  the  Excep- 
tions, cited  WiUson  v.  Duke  of  Northumberland  {a). 

Mr.  Heald,  Mr.  Home,  Mr.  Rose,  and  Mr.  Smith, 
appeared  in  support  of  the  Return. 

The  Vice-Chancellor,  referring  to  the  Case  of  Corbet^ 
V.  Davenant  (b),  ruled  that  Exceptions  would  not  lie  ta 


(a)  11  Ves.  153. 


(b)  2  Bro.  C.  C.  252. 
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such  a  Return ;  and  that  the  Motion  to  suppress  the 
Return  was  the  proper  course.  Upon  the  Motion,  the 
Vice-ChanceUor  observed  that  the  charge  of  manage- 
ment on  the  part  of  the  Commissioners  wholly  &iled« 
and  that,  with  respect  to  comparative  value,  all  that 
could  be  stated  was,  that  there  were  conflicting  opinions 
by  different  Surveyors ;  and,  considering  that  the  three 
Commissioners  here  were  named  by  the  three  different 
Parties,  and  were,  therefore,  judges  of  their  own  choice, 
the  principles  which  applied  to  Arbitrators  were  pro- 
perly applicable  to  them ;  and,  for  that  reason,  he  should 
have  hesitated  to  suppress  the  Return,  even  if  he  had 
been  satisfied  that  the  Commissioners  had  erred  in  their 
judgment  as  to  value. 

Motion  refused,  with  Costs. 


1827. 
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COURTNEY  V.  FERRERS. 


2 2d  February. 
, ^ . 

WHL 


ijT  an  Indenture,  dated    the    33d  of  April   1787,     Con^ructioiu 
aaer  reciting  that  the  Rev.  E.  Ferrers  had  effected  an  Policy  of  Awu- 
Assurance  on  his  Life,  for  3,000  /.,  in  The  Equitable  Bonus. 

Assurance  Office,   Chat    gentleman  assigned,  to  Sir 

'Sash  Grose  and  George  Rose,  esq.  the  Policy  of  Assur-  i„gj^^  f^J. 

3,000  L  on  A.'b 
Life  was  assigned  to  Trustees,  and,  by  a  Deed  of  even  date,  Trusts  were 
dechred  of  it  by  the  description  of  '<  the  sum  of  3,000/.  for  which  A.'b 
Life  was  insured,"  and  power  was  given  to  B.  to  dispose  of  it  by  Will. 
B.,  after  reciting  the  Settlement, bequeathed  1,000/.,  part  of  the  sum  of 
3,000  /.,  to  i4.,  and  the  remaiuing  sum  of  2,000  /.  to  C.  At  A.'s  death, 
9,000  /.  was  received  under  the  Policy :  Held  that  the  whole  fruits  of 
the  Policy  were  subject  to  the  Trusts  of  the  Settlement,  and  passed  by 
the  Bequests  to  A.  and  C.  in  proportion  to  their  Legacies. 

L4 
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ance,  aad  all  sums  of  Money,  Benefits  and  Advantages 
to  arise,  accroe  or  become  due  or  payable  npon  or  by 
virtue  of  it,  in  any  manner  howsoever. 

By  the  Settlement  on  the  Marriage  of  Mr.  Ferrers 
with  Miss  C.  M.  Yomg,  bearing  even  date  with  the 
Assignment,  after  reciting  a  Lease,  granted  in  1786,  by 
the  Bishop  of  Ferns,  to  Miss  Youngs  of  certain  Here- 
ditaments in  the  County  of  Wexford,  for  twenty-^ne 
years ;  that  Miss  Ycur^  had  transferred  2^00/^  part 
of  a  sum  of  3,800/.,  Three  per  Cent  Consols,  to  Sir 
N.  Grose  and  G.  Rose\  that  under  the  Trusts  of  certain 
Indentures,  2,000/.  was  to  be  raised  and  paid  to  such 
persons  as  Mr.  Ferrers  should,  by  his  Will,  appoint, 
and,  in  default  of  appointment,  to  his  Executors  or 
Administrators;  that,  upon  the  treaty  for  the  Marriage^ 
it  had  been  agreed  that  the  2,100/.  Consols  should 
remain  vested  in,  and  the  Lease  be  assigned  to  Sir 
N.  Grose  and  G.  Rose,  upon  the  Trusts  after  mentioned  ; 
that  Mr.  Ferrers  had  lately  made  an  Insurance  on  his 
Life,  in  The  Equitable  Assurance  Office,  for  3,000 /.» 
which  he  had  assigned  to  the  same  persons,  and  was 
to  be  paid  to  them  upon  the  Trusts  after  mentioned^ 
and  which  sum  of  3,000  /.,  together  with  the  2,000  L, 
should  be  received  and  disposed  of  by  them  in  the 
manner  after  expressed;  Miss  Young  assigned  the 
Leasehold  Premises  to  Sir  N,  Grose  and  G.  Rose,  for 
the  remainder  of  the  term  of  twenty-one  years :  And  it 
was  declared  that  th^  2,100/.  Consols  and  the  Lease"* 
hold  Premises  were  transferred  and  assigned  to  them 
upon  trust,  during  the  joint  lives  of  Mr.  Ferrers  and 
Miss  Young,  out  of  the  Rents  and  Dividends,  to  pay 
to  Miss  Young  the  yearly  sum  of  100  /.  for  her  separate 
use,  and,  in  case  of  Mr.  Ferrers  oQiittbg  to  do  it„ 
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aoGording  to  his  Covenant  therein  contained  (ja),  to 
keep  insured,  at  the  Equitable  or  some  other  Insurance 
Office,  the  sum  of  3,000 /.  upon  Mr.  Ferren^s  life,  and 
to  renew  the  Leases  of  the  Leasehold  Premises  when 
they  thought  proper,  and  to  pay  the  rest  of  the  Rents 
and  Dividends  to  Mr.  Ferrers  for  his  life,  and,  after  his 
decease,  to  Miss  Yowig  for  her  life,  and,  after  the 
decease  of  the  Survivor,  in  trust  for  the  Children  of 
the  Marriage,  as  Mr.  Ferrers  and  Miss  Young,  or  the 
survivor  of  them,  should  appoint:  And  it  was  declared 
that,  after  the  decease  of  Mr.  Ferrers,  the  Trustees 
should  stand  possessed  of  the  3,000  /.  upon  the  Trusts 
before  expressed  concerning  the  Leasehold  Premises 
and  the  2,100/.  Consols;  and  Mr.  Ferrers  covenanted 
with  the  Trustees  to  appoint,  by  his  Will,  the  2,000  /. 
to  be  paid  to  the  Trustees  upon  the  same  Trusts. 


J39 
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Mm.  Ferrers  afterwards  died,  leaving  one  Daughter 
only.  The  Daughter  attained  twenty-one  on  the 
24th  October  i8og ;  and  in  the  November  following, 
Mr.  Ferrers  released  to  her  his  Life  Interest  in  the 
2,100/.  Consols. 

By  the  Settlement  on  the  Marriage  of  the  Plaintiff 
with  Miss  Ferrers,  dated  the  23d  of  January  1810,  after 
fully  reciting  the  former  Settlement,  and  that  it  had 
been  agreed  that  Mr.  Ferrers  should,  in  exercise  of  the 
power  given  to  him  by  the  Settlement  of  the  23d  of 
April  1787,  appoint  the  Leasehold  Premises,  and  the 
2,000/.  and  3,000/.  to  his  Daughter,  to  become  imme- 
diately interests  vested  in  her;  but,  as  to  the  Leasehold 


(a)  On  referring  to  the  Settlement,  it  appeared  that  no  soch 
Covenant  was  contained  in  it. 
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Premises^  to  be  subject  to  his  Life  Interest  in  the  same:: 
and  that  the  Leasehold  Premises  and  the  3,000 /»  and 
3,000/.  should  be  settled  upon  the  Thists  thereinafter 
expressed ;  and  that  the  sum  of  1,000/.  should  be  raised 
and  paid  to  the  Plaintiffforhisownuseoutofthe2,ioo/. 
Consols,  and  that  the  remainder  should  be  retained  by 
Miss  Ferrers  for  her  separate  use :  Mr.  Ferrers  appointed 
the  Leasehold  Premises  (subject  to  his  Life  Interest 
therein),  and  the  2,000  /.  and  3,000  /.,  to  his  Daughter, 
her  Executors,  Administrators  and  Assigns ;  and  Miss 
Ferrers  assigned  to  the  Trustees  of  her  Settlement  the 
2,000/.,  and  all  that  the  sum  of  3,000/.  assured  by  the 
before-mentioned  Instrument  or  Policy  of  Assurance,  to 
be  paid  to  the  said  Sir  Nash  Grose  and  George  Rose, 
their  Executors,  Administrators  and  Assigns,  upon  the 
decease  of  the  said  Edmund  Ferrers,  as  thereinbefore  was 
mentioned ;  and  also  all  that  the  Corenant  and  Agree- 
ment entered  into,  by  the  said  Edmund  Ferrers,  in  the 
said  Indenture  of  the  23d  day  of  April  1787,  for  paying 
the  premiums  and  other  expenses  attending  the  said 
Insurance,  and  the  full  benefit  and  advantage  of  the 
said  Covenant  and  Agreement,  and  all  the  Right,  Title, 
Interest,  Property, Possibility,  Claim  and  Demand  what- 
soever, of  her  the  said  Caroline  Mary  Ferrers/\n,to  and 
upon  the  same  Premises ;  To  hold  the  said  sums  of 
2,000/.  and  3,000/.,  and  all  the  said  Covenants,  and 
Agreements,  and  all  and  singular  odier  the  Premises  lastly 
thereby  assigned,  unto  the  Trustees  upon  the  Trusts 
thereinafter  declared :  and  she  appointed  the  sameTVus- 
tees  to  be  her  Attomies,  to  demand  and  receive  the  said 
sums  of  2,000  /.  and  3,000/.;  and  it  was  thereby  de- 
clared that  the  Trustees  should  stand  possessed  of  the 
2,000  /.  aud  3,000  /•  upon  trust,  to  lay  out  and  invest 
the  same  upon  Government  or  real  Securities,  and  pay  - 
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the  Interest  and  Dividends  of  those  Securities^  and  the 
Rents  of  the  Leasehold  Premises,  after  Mr.  JPenvn's  de- 
cease, to  the  Plaintiff  for  his  life^  and^  after  his  decease, 
to  Miss  Ferrers  for  her  life,  and,  after  the  decease  of  the 
Suryivor,  to  the  Children  of  the  Marriage,  as  therein 
mentioned ;  and  if  there  should  be  no  such  Child,  and 
Miss  Ferrers  should  die  in  the  life-time  of  the  Plaintiff 
then  in  trust  to  assign  the  Trust  Premises  to  such 
persons  as  Miss  Ferrers  should,  by  WiU,appoint,  and  in 
default  of  such  appointment,  in  trust  for  her  next  of 
Kin  at  her  decease,  under  the  Statute  of  Distribution, 
as  if  she  had  died  unmarried ;  and  the  Trustees  were 
thereby  empowered  to  sell  the  Leasehold  Premises,  and 
to  lay  out  the  Money  arising  from  such  sale  apon  Oovem- 
ment  or  real  Securities,  and  to  stand  possessed  of  those 
Securities  upon  the  same  Trusts  as  were  thereinbefore 
expressed  concerning  the  3,000/.  and  3,000/. 


COVRTHET 


Fbrrbrs. 


Mrs.  Courtney,  by  her  Will,  dated  the  23d  of  July  1810, 
and  which  was  expressed  to  be  made  in  exercise  of  the 
power  given  to  her  by  her  Settlement,  gave  the  Lease- 
holds, (subject  to  her  Father's  Life  Interest  therein), 
and  the  2,000  /.,  to  the  Plaintiff,  and  then  proceeded  as 
follows: 


'^  I  give  and  bequeath  to  my  said  Father,  to  be  dis-» 
posed  of  by  Deed  or  Will  as  he  shall  think  fit,  the  sum 
of  1,000  /.,  part  of  the  sum  of  3,000/.,  which  by  the  said 
Indenture  of  Settlement,  made  on  my  said  Marriage,  my 
said  Father  covenants  to  keep  insured  on  his  life,  and 
which  is  subject  to  the  Trusts  of  the  said  Settlement. 
The  remaining  sum  of  2,000/.  I  give  and  bequeath 
equally  between  my  two  Uncles  Thomas  Ferrers,  esq. 
and  the  Rev.  John  Ferrers ;  and,  in  case  of  the  death  of 
both  or  either  of  my  said  Uncles  in  my  life-time,  leaving 
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any  Child  or  Children  them  or  him  surviving,  then  I 
give  and  bequeath  the  shares  or  share  of  them  or  him 
so  dying  unto  and  equally  between  their  or  his  respective 
Child  or  Children.  And  as  to  all  the  rest  and  residue 
of  my  Property  over  which  I  have  any  power  of  dispo- 
diition,  I  give  and  bequeath  the  same  unto  my  said 
Husband ;  and  I  appoint  him  sole  Executor  of  this  my 
last  Will." 

Mrs.  Courtney  died  in  1811,  without  issue.  Mr. 
Ferrers  died  in  1825.  His  Brothers  Thomas  and  John 
were  his  personal  Representatives. 

Owing  to  the  additions  which,  according  to  the 
practice  of  The  Equitable  Assurance  Office,  had  been 
made,  from  time  to  time,  to  the  Sum  injured,  upwards  of 
9,000 /•  was  received  under  the  Policy  upon  Mr.  Ferrers'^ 
decease. 

The  question  in  the  Cause  was.  Whether  the  whole  of 
the  Sum  received  under  the  Policy,  or  only  the  3,000  /., 
was  subject  to  the  Trusts  of  the  Settlement,  and  passed 
by  the  Bequests  to  the  Testatrix's  Father  and  Uncles? 

Mr.  Home  and  Mr.  Bickersteth,  for  the  Plaintiff: — 

There  can  be  no  doubt  that,  by  the  Assignment,  the 
Policy,  a^d  all  Sums  to  be  recovered  under  it,  were 
vested  in  the  Trustees.  It  is  impossible  to  use  stronger 
words  for  that  purpose  than  those  contained  in  that 
instrument.  The  whole  fruits  of  the  Policy  must,  there- 
fore, be  held  to  be  included  in  the  first  Settlement.  If 
Mr.  Ferrers  ever  thought  he  was  entitled  to  any  additions 
diat  had  been  or  might  be  made  to  the  Sum  insured,  he 
ought  to  have  asserted  bis  right  before  he  executed  the 
second  Settlement ;  but  he  never  made  any  such  claim : 
and,  as  the  whole  Fund  passed  by  the  description  of 
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3^000/.  in  the  former  Settlement,  it  must  be  held  to 
pass  by  that  description  in  the  latter.  Mrs.  Courtney^ 
therefore^  had  power  to  dispose  by  Will  of  the  whole 
Sum  which  might  be  payable  under  the  Policy.  But  it 
cannot  be  contended  that  her  Uncles,  under  the  Bequest 
to  them  of  the  remaining  sum  of  2,000/.,  are  entitled 
to  the  residue  of  the  Fund ;  for,  in  that  case,  there 
would  be  nothing  upon  which  the  residuary  Bequest 
could  operate,  as  she  had  no  Residue,  except  the  sur- 
plus of  the  Monies  payable  upon  the  Policy. 

Mr.  Sugden  and  Mr.  Lorain^,  for  the  Defendants 
Thomas  and  John  Ferrers : — 

The  Trustees  were  not  bound,  by  the  Settlement,  to 
insure  Mr.  Ferrers's  life  in  The  Equitable  Insurance 
Office,  but  were  at  liberty  to  insure  it  in  any  other 
Office.    This  is  material,  for  in  some  of  the  Offices  no 
Bonuses  are  given.    Throughout  the  whole  of  each  of 
the  Settlements  nothing  is  mentioned  but  the  sum 
of  3,000/.   None  of  the  parties  seems  to  have  supposed 
that  any  addition  would  ever  be  made  to  the  Sum 
insured.    In  the  interval  between  the  two  Settlements 
considerable  additions  had  been  made  to  it;  but  it  is 
not  the  Sum  to  be  recovered  under  the  Policy,  but  the 
3,000  /.,  which  is  the  subject  of  the  second  as  well  as 
of  the  first  Settlement.  The  circumstance  of  the  3,000  /., 
which  could  neither  be  increased  nor  diminished,  being 
coupled  with  and  put  on  the  same  footing  as  the 
3,000/.,  furnishes  an  additional  argument  in  favour  of 
the  Defendants.    If  then  the  Trusts  are  declared  of 
3,000/.  only,   the  remainder  of  the  Fund  must  be 
a  resulting  Trust  for  the  personal  Representative  of 
Mr.  Ferrers.    Norris  v.  Harrison  (fi). 
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Shooldi  howeveri  the  Court  be  of  opinion  that  the 
3,ooo/.  represented  the  whole  Fond,  then  Mrs.  Courtney 
had  power,  under  her  Settlement,  to  dispose  of  dl  the 
Monies  to  be  received  under  the  Policy,  and  the 
Defendants  will  be  entitled  to  the  whole  of  the  Monies' 
subject  to  the  Plaintiff's  Life  Interest.  The  Plaintiff  is 
estopped  from  denying  this ;  for  if  he  says  that  the 
whole  Fund  passed  in  the  Settlement  by  the  description 
of  3,000/.,  he  cannot  contend  that  it  did  not  pass  by 
the  same  description  in  the  Will.  According  to  the 
Argument  for  the  Plaintiff,  if  Mrs.  Courtney  had  be- 
queathed the  whole  3>ooo  L  to  her  Uncles,  the  whole 
Fund  would  have  passed ;  the  consequence  is  the  same 
when  it  is  disposed  of  in  distinct  Sums. 


If  Mrs.  Courtney  had  meant  to  give  to  her  Father 
the  whole  of  the  Fund  except  the  a.ooo/.,  which  she 
had  bequeathed  to  her  Uncles,  she  would  not  have  given 
him  the  i,ooo2.  expressly,  but  would  have  given  the 
2,000  /•  to  her  Uncles,  and  the  remainder  to  her  Father. 


Admitting  that  there  was  no  Residue  for  the  Will  to 
operate  upon  except  the  surplus  Monies  payable  on  the 
Policy,  the  residuary  Bequest  could  not  have  the  effect 
of  cutting  down  a  prior  Gift. 

The  Vice-Chancellor: — 

The  Defendants,  in  their  character  of  personal  Repre- 
sentatives of  the  Father,  can  have  no  title  to  any  part 
of  the  Money  recovered  from  The  Equitable  Assur- 
ance Office.  All  benefit  of  the  Policy  was  assigned 
to  the  Trustees  upon  the  Trusts  expressed  in  the  Settle- 
ment, which  bore  even  date  with  the  Assignment :  and, 
according  to  the  Trusts  expressed  in  the  Settlement, 
the  only  Child  of  the  marriage  became  absolutely  enti- 
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tied  to  all  MoDies  which  should^  by  rirtue  of  the 
Policy,  be  received  from  the  Insurance  Officey  subject 
only  to  the  Father's  Life  Interest.  When  the  second 
Settlement  was  made  in  contemplation  of  the  Daugh- 
ter's Marriage,  it  had  not  occurred  to  the  Parties  that, 
according  to  the  rules  of  The  Equitable  Assurance 
Office,  a  much  larger  sum  would  be  payable  under  the 
Policy  than  the  original  sum  insured,  and,  in  treating, 
therefore,  of  the  Daughter's  interest  under  the  Father's 
Settlement,  they  describe  it  as  a  sum  of  3,000/.  But 
it  is  plain,  whatever  was  the  language  used,  that  it  was 
the  intention  of  the  Parties  to  comprise,  in  the  Daugh- 
ter's Settlement,  her  whole  interest  under  the  Policy 
of  Assurance ;  and  the  effect  must  be  the  same  as  if 
more  correct  terms  of  description  had  been  used  in  the 
Settlement.  As  the  sum  of  3,000  /.  was  mentioned  in 
the  Settlement  as  descriptive  of  the  Daughter's  interest 
in  tlie  Policy  of  Assurance,  so  the  Daughter  uses  the 
same  term,  as  descriptive  of  the  same  interest,  in  her 
Will;  and,  when  she  divides  that  interest  into  thirds 
by  the  Gift  of  three  equal  sums  of  1,000/.  each,  the 
words  will  pass  to  each  Legatee  an  equal  third  of 
the  whole  benefit  of  the  Policy.  The  Defendants,  the 
Uncles,  will,*  therefore,  take  the  whole  sum  of  9,^70/. 
subject  to  the  Plaintiff's  life  Interest :  they  take  each 
one  third  as  the  immediate  Legatees  of  the  Daughter, 
and  the  other  third  they  take  as  personal  Representatives 
of  the  Father,  who  was  the  other  Legatee. 
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LEEDS  V.  CREETHAM. 

By  Indenture,  dated  the  25th  of  March  1830,  the 
Defendant  demised  to  the  Plaintiff  a  Cotton  Factory 
together  with  the  Steam  Boiler,  Steam  Engine,  Steam 
Pipes  and  Gearing  thereunto  belonging,  for  Twenty-one 
Years,  at  the  yearly  Rent  of  1032.  3s.  Gel. :  the  Plaintiff 
coyenanted  to  pay  the  Rent  during  the  term,  and  to  re^ 
pair  and  keep  repaired  the  inside  of  the  Cotton  Fac^ 
tory,  and  the  Out-buildings  and  Offices  thereto  be- 
longing, together  with  all  Fixtures,  Buildings,  Im- 
prorements  and  Additions  then  or  at  any  time  during 
the  continuance  of  the  term  erected  or  to  be  erected 
upon  the  Premises,  and  also  the  Steam  Boiler,  Steam 
Engine,  Steam  Pipes  and  Gearing,  and  all  the  Apparatus 
thereto  belonging,  so  long  as  the  same  would  last  or 
could  be  rendered  workable  by  repair.  But  when  the 
same  or  any  part  thereof  were  quite  worn  out  by  long 
use,  and  were  no  longer  workable,  the  Defendant  was 
to  replace  them  with  qew.ones  at  his  own  expense,  during 
the  last  fourteen  years  of  Uie  term  :  and  the  Defendant 
coveoanted  to  maintain  the  outside  Brick-work,  Plas- 
tering, Slating,  Tiling,  and  all  other  outer  parts  of  the 
Premises, in  good,  substantial  and  tenantable  repair, and 
at  his  expense  during  the  last  fourteen  years  of  the  term  to. 
replace  or  cause  to  be  replaced  the  Steam  Boiler,  Steam 
Engine,  Pipes  and  Gearing,  and  the  Apparatus  there- 
unto respectively  belonging,  with  good  and  substantial 
new  ones  of  the  same  size  and  description,  when  and 
as  they  should  respectively  become  incapable  of  further 
by  long  service,  and  could  be  no  longer  rendered 
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workable.  There  was  no  exception,  in  respect  of  acci- 
dents by  Fire,  either  in  the  covenant  for  payment  of  the 
Rent,  or  in  the  covenant  to  repair. 

On  the  22d  of  Jane  1825,  the  Factory,  Buildings  an^* 
Premises  were  destroyed  by  Fire. 

After  the  Lease  was  granted,  the  Defendant  insured 
the  Factory  and  Buildings  for  500  /.,  the  Steam  Engine 
for  100 /.,  the  Engine  House  for  60/.  and  the  Gearing 
for  40/. ;  so  that  the  total  amount  of  the  sums  insured 
was  700  /. :  and,  shortly  after  the  Fire,  he  received  that 
sum  from  the  Insurance  Office. 

The  Bill  alleged  that  the  700/.,  together  with  the 
old  Materials,  which  were  of  the  value  of  350/.,  were 
more  than  sufficient  to  rebuild  and  reinstate  the  Fac- 
tory, Buildings,  Steam  Boiler,  Steam  Engine,  Pipes, 
Gearing  and  Premises :  that  the  Plaintiff  was  desirous 
that  they  should  be  rebuilt  and  restored ;  and  that  he 
was  advised  that  he  was  entitled  to  have  the  700/.  ap- 
plied for  that  purpose ;  but  that  the  Defendant  refused 
so  to  apply  that  sum,  and  that  the  Repairs  he  had  done 
to  the  outside  were  colourable  only,  and  so  ineffectual 
that  the  Walls  would  not  support  the  Machinery :  that 
nevertheless  he  insisted  on  payment,  by  the  Plaintiff, 
of  the  whole  of  the  Rent,  and  had  commenced  an  Ac- 
tion against  the  Plaintiff  for  a  Year's  Rent,  ending  on 
the  S4th  of  June  1826.  The  Bill  prayed  that  it  might 
bfB  declared  that  the  Defendant  was  bound  to  lay  out 
and  apply  the  700/.,  or  a  competent  part  thereof, 
together  with  the  old  Materials,  in  and  towards  the 
rebuilding  and  reinstating  of  the  Factory,  Buildings 
and  Premises,  the  Steam  Boiler^  Steam  Engine,  Pipev 
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and  Gearing  thereof;  and  that  he  might  be  decreed 
forthwith  to  lay  out  and  apply  the  same  accordingly, 
the  Plaintiff  offering  to  make  good,  out  of  his  own 
monies,  what  the  700/.  and  the  old  Materials  should  be 
insufficient  for  the  purposes  aforesaid,  to  such  extent  as 
he  should  be  deemed  Uable  thereto  ;  and  that  it  might 
also  be  declared  that  the  Plaintiff  was  not  bound  to 
pay  the  Rent  during  such  time  as  the  Factory  and 
Premises,  and  Steam  Boiler,  Steam  Engine  and  other 
Machinery  should  continue  unbuilt  and  unrestored; 
and  that  he  might  be  discharged  therefrom  accordingly ; 
and  that,  in  the  mean  time,  the  Defendant  might  be 
restrained  from  further  proceeding  in  the  Action. 

The  Defendant  demurred  to  the  Bill,  for  want  of 
Equity. 

Mr.  Spence,  in  support  of  the  Bill,  relied  upon  Brown 
V.  QMtUer  (a).  He  also  referred  to  the  Comments,  made 
upon  that  Case,  by  Macdonald,  C.  B.  in  Hare  v. 
Groves  (b),  and  to  Holtzapffel  v.  Baker  (c);  and  said 
that  the  consequence  of  refusing  the  relief  sought  by 
the  Bill  would  be,  that  as  often  as  the  Defendant 
brought  an  Action  against  the  Plaintiff  for  the  Rent, 
the  Plaintiff  would  bring  a  Cross  Action  against  the 
Defendant  for  not  repairing  the  outside  of  die  Build- 
ings, which  Lord  Northir^ton,  C.  said  would  be  very 
vexatious  and  endless,  and  introduce  a  kind  of 
Equity  (lO. 

Mr.  Cooper,  in  support  of  the  Demurrer,  said  that  if 
the  Equity  contended  for  were  to  prevail,  it  would 


(a)  Amb.  61  g. 
(c)  18  Yes.  115. 


(b)  3  Anst  687. 
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repair,  and  then  to  set  fire  to  them :  that,  if  part  only  ' 

of  the  Premises  were  destroyed  by  Fire,  it  would  be  Lkbds 
impossible  to  determine  what  part  of  the  Rent  ought  r, 
to  be  deducted  until  they  were  repaired  :  and  he  cited 
Hare  v.  Graces  and  Holtzapffel  v.  Baker,  and  parti- 
cularly the  following  passage  in  the  Argument  for  the 
Plaintiff  in  the  last  Case :  ''  As  to  the  distinction 
where  the  Landlord  insured  and  received  the  value^  it 
is  extremely  difficult  to  conceive  how  that  distinct 
Contract,  merely  for  the  advantage  of  the  Lessor,  with 
which  the  Lessee  has  no  concern,  can  affect  the  Right 
as  between  them." 

The  Vice-'Chancellor,  after  stating  the  substance 
of  the  Bill,  proceeded  as  follows : — 

To  this  Bill  the  Defendant  hais  put  in  a  general 
Demurrer ;  and  the  question  is,  whether  there  is  any 
ground  of  Equity  to  support  the  Bill.  There  being  in 
the  Lease  no  exception  as  to  the  case  of  accident  by 
Fire,  the  Plaintiff  at  Law  continues  bound  to  pay  his 
Rent ;  he  continues  bound  also,  by  his  Covenant,  to 
keep  in  repair  tlie  inside  Work  of  the  Factory,  the 
Steam  Engine*  and  the  other  Apparatus,  and  all  the 
Out-buildings  and  Fixtures  which  were  on  the  Pre- 
mises. On  the  other  hand,  the  Defendant,  for  want  of 
the  exception  as  to  Accident  by  Fire,  continues  bound 
by  bis  Covenant  to  repair  the  outer  part  of  the  Build- 
ings, and  also  by  his  Covenant  to  replace  the  Steam 
Boiler  and  other  Apparatus  during  the  last  fourteen 
years  of  the  term ;  and  when,  from  long  use,  they  are 
no  longer  workable,  under  these  Covenants,  the  De- 
fendant is  bound  to  rebuild  the  Factory,  and  to  cover 
in  the  same  with  proper  Roofing  and  Slating  or  Tiling; 
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and  the  Plaintiff  is  bound  to  rebuild  the  Out-buildings, 
and  to  do  all  necessary  Works  to  complete  the  inside 
Work  of  the  Factory  when  it  is  built  and  covered  in 
by  the  Defendant.  And  clearly,  at  Law,  the  Plaintiff, 
having  covenanted  to  pay  his  Rent  during  the  whole 
continuance  of  the  Lease,  is  not  entitled  to  any  suspen- 
sion of  the  Rent  during  the  time  that  will  be  occupied 
in  the  rebuilding  and  restoration  of  die  Premises. 


It  appears  to  me  that,  in  this  respect,  Equity  must 
follow  the  Law.  The  Plaintiff  might  have  provided  in 
the  Lease  for  a  suspension  of  the  Rent  in  the  case  of 
accident  by  Fire ;  but,  not  having  done  so,  a  Court 
of  Equity  cannot  supply  that  provision  which  he  has 
omitted  to  make  for  himself;  and  it  must  be  intended 
that  the  purpose  of  the  Parties  was  according  to  the 
legal  effect  of  the  Contract.  With  respect  to  the 
Equity  which  the  Plaintiff  alleges  to  arise  from  the  De- 
fendant's receipt  of  the  Insurance  Money,  there  is  no 
satisfactory  principle  to  support  it.  The  Defendant 
having  so  contracted  with  the  Plaintiff  as  to  render 
himself  liable  to  rebuild  the  outer  Work  of  the  Factory 
in  case  of  accident  by  Fire,  has  very  prudently  protected 
himself  by  Insurance  from  the  loss  he  would  otherwise 
have  sustained  by  such  an  accident.  But  upon  what 
principle  can  it  be  that  the  Plaintiff's  situation  is  to  be 
changed  by  that  precaution  on  the  part  of  the  Defend- 
ant, with  which  the  Plaintiff  had  nothing  whatever  to  do? 
The  Plaintiff  has  sought  his  protection  in  the  Contract 
by  the  Covenant  which  he  has  required  from  the  De- 
fendant; and  to  those  Covenants  must  he  alone  resort. 


In  this  case  some  embarrassment  may  arise  from  the 
singular  Covenants  as  to  the  Steam  Engine  and  other 
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Apparatus.  The  Plaintiff  has  covenanted  to  keep  them 
in  repair  so  long  as  they  can  be  continued  in  use  by- 
repair  ;  and  the  Defendant  has  covenanted  to  replace 
them  with  new  Articles  of  the  same  description,  at  some 
time  during  the  last  fourteen  years  of  the  Lease,  when 
they  cease  to  be  workable  by  repair.  The  literal  effect 
of  these  mutual  Covenants  is  defeated  by  the  Fire. 
But  the  Parties  vrill,  no  doubt,  have  the  good  sense  to 
arrange  between  themselves  what  justice  requires  in 
this  case,  without  the  necessity  of  resorting  to  Cross 
Actions  of  Covenant.  But,  if  not,  the  remedy  is  at 
Law,  and  this  Court  cannot  interfere. 

Pemunrer  allowed.. 


^5^ 
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WILLIAMS  V.  BROADHEAD. 


sd  A  8th  March. 


Practice. 

Evidfffcc, 

Depositions* 


Office  Copies 


1  HIS  was  a  Tithe  Suit  instituted  by  a  Vicar  against 
an  Occupier  of  Lands  in  the  parish.  The  Plaintiff  had 
obtained  a  Decree  in  a  similar  Suit  in  the  Exchequer 
against  another  Occupier.  The  Defence  made  in  both  ^  Depositions 
Suits  was,  that  the  Lands  were  discharged  of  Tithes  by  ^^  j^  a  Tithe 
having  belonged  to  the  Abbot  and  Convent  of  West-  Suit  in  the  Ex- 
fdmttft.  The  Defendant  had  obtained,  as  of  course,  an  ^^jn  a  similar  ^^  f 
Order  that  the  Depositions  of  Witnesses  who  were  still  SuitinthisCourt 
livine,  which  had  been  taken  in  the  latter  Suit,  might  ?pi°«'  another 
u         J    x.u    u      •         r*k    r  Defendant   wha 

be  read  at  the  heanng  of  the  former.  ^^^  the  same 

Defence,  on  pro- 
Mr.  BuckuKniK  for  the  Plaintiff,  now  moved  to  dis-  c^pje^^^^^^^  ^ 

charge  that  Order  for  irregularity.  and  Answer  in 

the  former  Suit, 
withoat  any  order  of  this  Court  for  that  purpose 


w  ^^^^'^k^^ . 


/l^  ^  ^^ 


'3^  /^,^,T^ 
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Mr.  Bottler,  for  the  Defendant^  referred  to  Coke  y.   /»V 
Fountain  (a)  \  Hand's  Prac.  114;   Bishop  of  Hereford 
V.  Cooper  (6) ;  Christian  v.  TFrcnii  (c) ;  and  Goodenough  v, 
Alway  (d). 

The  Vice-Ghancellor  : — 

This  Order  has  been  obtained  by  the  Plainti£f  under 
a  nusapprehension  of  the  Principles  and  Practice  of  the 
Court  in  such  Cases. 

Where  there  is  Cause  and  Cross-cause,  there  the 
Orderi  which  has  been  obtained  here,  is  extremely  use- 
ful ;  because  it  saves  the  necessity  of  examining  the 
Witnesses  in  both  Causes;  and  the  Depositions  are 
read|  without  more^  as  if  taken  in  both  Causes.  But 
here  the  Parties,  not  being  the  same  in  both  Causes, 
not  the  Depositions  themselves,  which  the  Court  of 
Exchequer  will  not  part  with,  but  Office  Copies  of  the 
Depositions  are  to  be  read,  if  at  all,  upon  the  principle 
thst  they  are,  in  their  nature,  legal  evidence^  having 
regard  to  the  subject  of  the  two  Suits;  and  the  Plain^ 
tiff  is  entitled  to  read  them  as  evidence,  without  any 
Order,  upon  production  of  the  Office  Copy  of  the  Bill 
and  Answer,  for  the  purpose  of  showing  that  the  same 
points  were  in  issue  in  the  first  Cause.  The  Order 
which  has  been  obtained  will  not  relieve  the  Plaintiff 
from  the  necessity  of  the  production  of  the  Office 
Copies  of  the  Bill  and  Answer  and  Depositions,  and, 
serving  no  purpose  whatever,  the  Order  must  be  dis- 
charged, as  improperly  introduced  upon  the  Records  of 
the  Court. 


(fl)  1  Vern.  413.    (B)  Bunb.  293.    (<?)  Ibid.  321. 
(d)  2  Sim.  &  Stu.  481. 
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CHARREtlE  V.  VAUSE.  ^^^1- 

91  at  Febraary. 

By  an  Indenture,  dated  the  16th  of  June  i8di,  made        Anmaty. 

between  the  Rev.  John  Vause,  Clerk,  of  the  first  part,    Saleo/Divi' 

John  Kendall,  Gent,  of  the  second  part,  and  the  De-  * 

fendant,  John  Nicholson,  of  the  third  part;  after  reciting       An  Assign- 

an  Indenture  of  Settlement  of  the  2d  of  April  1800,  so  far  JJ^ofSe  DW^ 

as  regarded  the  Trusts  thereby  declared  of  5,200 /» Three  dends  of  a  sam 

per  Cent  Consolidated  Bank  Annuities  therein  men-  ^Stock  to  which 

tioned,  and  that,  under  the  Trusts  of  the  recited  Inden-  entitled  for  life 

ture,  12,800  L  Three  per  Cent.Consolidated  Bank  Annul-  with  a  proviao 

ties  had  been  added  to  the  6,200  /.  like  Bank  Annuities,  ^^^  gh^'iS' 

making  together  18,000  2.,  Three  per  Cent  Consolidated  not  receive  any 

Bank  Annuities,  which  were  then  standing  in  the  names  P?J^  ?^  ^  ^^ 

of  Edward  Wilbraham  Bootle,  George  Case,  and  Ralph  growing  due,  bat 

FUher  the  younger,  the  Trustees  of  the  Indenture  of  a  proportionable 

Settlement,  in  the  Books  of  the  Governor  and  Com-  K  Ji^Vcrf^i 

pany  of  the  Bank  of  England,  and  to    the  Dividends  Annuity  to  thai 

and  annual  Produce  of  which  the  said  John  Vause  was  ^^^^^  ^^ 

must  be  memo* 
entitled,  during  his  life,  under  or  by  virtue  of  the  said  rialisedr 

Indenture  of  Settiement,  free  from  any  incumbrance 

whatsoever;   and   ako  reciting   that  the   said   John 

Kendall  had  then  lately  contracted  and  agreed  with  the 

said  John  Vause  for  the  purchase  of  the  annual  sum  of 

150}.,  part  of  the  yearly  Dividends  of  the  said  18,000  L, 

Three  per  Cent  Consolidated  Bank  Annuities,  so  vested 

in  the  names  of  the  said  Trustees  as  aforesaid,  for  and 

during  the  natural  life  of  the  said  John  Vause,  for  the 

price  or  sum  of  1,100  /.,  but  no  part  of  the  said  Purchase 

Money  had  been  then  paid,  nor  had  any  assignment  of 

the  said  annual  Sum  been  made,  pursuant  to  the  said 

»4 
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recited  Contract;  and  also  reciting  a  Policy  of  Insurancev 
effected  by  the  said  John  Kendall  on  the  life  of  the  said 
John  Vause,  in   The  European  Life  Insurance  Office^ 
for  the  sum  of  1,300/.,  and  that  the  said  JoAn  Kendall 
had  contracted  and  agreed,  with  the  Defendant  Mc&o/- 
8on,  for  the  sale  to  him  of  the  said  annual  sum  of  150/., 
during  the  natural  life  of  the  said  John  Vause,  for  the 
price  or  sum  of  1,300/.,  and  bad  agreed  with  Niehobon 
to  assign  to  him  the  said  Policy  of  Insurance,  upon 
his  paying  to  the  said  John  Kendall  the  Premium  paid 
by  him  to  the  said  Insurance  Office :  It  was  by  the 
said  Indenture  witnessed  that,  in  pursuance  of  the  said 
recited  Contracts  and  Agreements,  and  in  consideration 
of  1,100/.  by  the  direction  of  the  said  John  Kendall 
paid  by  the  said  John  Nicholson  to  the  said  John  Vause, 
and  of  200/.,  making  together  1,300/.  to  the  said  John 
Kendall  also  paid  by  the  said  John  Nicholson,  the  said 
John  Vause^  with  the  consent  and  approbation  of  the  said 
John  Kendall,  assigned,  transferred  and  set  over,  and  the 
said  John  Kendall  ratified  and  confirmed  unto  the  said 
John   Nicholson,    his   Executore,  Administrators  and 
Assigns,  all  that  the  clear  yearly  sum  of  150/.,  being  part 
of  the  Dividends  arising  from  the  said  18,000/.,  Three 
per  Cent  ConsoUdated  Bank  Annuities,  standing  in  the 
names  of  the  said  Trustees  in  the  Books  of  the  Governor 
and  Company  of  the  Bank  of  England  as  aforesaid, 
and  all  the  Right,  Interest,  Property,  Claim  and  De- 
mand whatsoever,  at  Law  and  in  Equity,  of  the  said 
John  Vause,  in,  to  and  out  of  the  said  annual  sum  or 
yearly  Dividends  of  150/.,  and  every  part  thereof,  to- 
gether with  all  powers,  remedies  and  means  whatsoever, 
requisite  or  necessary  for  suing  for,  recovering,  receiving 
and  giving  effectual  releases  and  discharges  for  the 
same:  To  hold,  receive,  take  and  enjoy  the  said  annual 
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tsutn  of  150/.,  of  the  said  Dividends  of  the  said  Bank 
Annuities^  unto  the  said  John  Nichoiton,  his  Executors, 
AdministratoTB  and  Assigns,  thenceforth  for  and  during 
the  natural  life  of  thesaid  JdAit  Vause,  to  be  paid  and  pay- 
able half-yearly, when  and  as  the  said  Dividends  should 
be  payable  at  the  Bank  of  England,  and  the  first  half- 
yearly  payment  thereof  to  be  made  at  the  next  payment 
of  Dividends  on  the  said  Bank  Annuities,  at  the  Bank  of 
England,  after  the  date  of  the  said  Indenture,  save  and 
except  that,  as  there  would  be  only  one  month's  interest, 
amounting. to  laL  io««,  dueto  the  said  John  Nichols 
mm,  in  July  then  next,  being  the  time  when  the  said 
Dividends  would  become  payablci  it  was  agreed  diat 
the  said  John  Nkhobon  should  receive  such  sum  of 
IS  /.  109.  at  that  time  only,  and  afterwards  should  have, 
receive  and  take  tlie  whole  of  the  said  annud-  sum  of 
150/.,  part  of  the  said  Dividends  of  the  said  18,000^., 
Three  per  Cent  Consolidated  Bank  Annuities,  pj  half- 
yearly  payments,  as  they  should  become  due,  as  aforeaiud : 
And  the  said  John  Fotise  thereby  authorized  and  directed 
the  said  E.  TF,  Bootie,  George  Case,  and  JR.  f¥<Aer  the 
younger,  or  •  the  Survivors  or  Survivor  of  them,  or 
the  Executors  or  Administrators  of  such  Survivor,  or  the 
Trustees  or  Trustee  for  the  time  being  of  the  said  re-« 
cited  Indenture  of  Settlement,  from  time  to  time,  during 
the  life  of  the  said  John  Vause,  to  pay  the  said  annual  sum 
of  150/.,  part  of  the  Dividends  of  the  said  18,000/.^ 
Three  perCent  Consolidated  Bank  Annuities,  standing  in 
the  names  of  the  said  Trustees  as  aforesaid,  or  otherwise 
to  empower  the  said  John  Nicholson,  his  Executors, 
Administrators  or  Assigns,  to  receive  the  said  annual 
sum  when  and  as  the  said  Dividends  should  become 
due  and  payable  :  and  the  said  John  Vause  did  thereby 
covenant  with  the  said  John  Mcholson  that  he  had  good 
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right  to  aBsign  the  150  Z.,  part  of  the  Dividends  of  the 
said  i8|OOo/.  Bank  AnnuitieSi  anto  the  said  Jo^  Nichal^ 
$on,  his  Executors,  Administnttors  and  Assigns^  during 
the  life  of  the  said  John  Vause,  in  manner  aforesaid ; 
and  that  it  should  be  lawful  for  the  said  J.  Mehobfim, 
his  Executors,  Administrators  and  Assigns,  from  time 
to  time,  during  the  natural  life  of  the  said  John  Vau»e,  to 
receive  and  take  the  said  annual  sum  of  15a/.,  part  of  the 
Dividends  of  the  said  18,000  2.,  Three  per  Cent  Consoli- 
dated Bank  Annuities,  when  and  as  the  said  Dividends 
should  become  due  and  payable,  the  first  payment  of 
12L  io$»,  being  the  proportionable  part  of  such  annual 
Sum  as  aforesaid,  to  become  due  and  payable  at  the 
next  payment  of  Dividends  on  the  said  Bank  Atanuities, 
at  the  Bank  of  England,  after  the  date  of  the  said  In- 
denture: and  the  said  John  Vame  covenanted  in  the 
usual  manner  for  forther  assigning  and  assuring  the 
said  annual  sum  of  i£o/.,  part  of  the  said  Dividends, 
unto  the  said  J.  Nicholson,  his  Executors,  Adnunistrap 
tors  and  Assigns,  during  the  life  of  the  said  Jbib  VauU. 
And  the  Indenture  also  contain^d  an  assignment, 
jBrom  the  said  John  Kendall  to  the  said  J.  NichoUon, 
of  the  said  Policy  of  Assurance  effected  by  him  on  the 
Ufe  of  the  said  John  Vause. 


On  a  Motion  being  made,  in  this  Cause,  for  payment 
of  the  Dividends  of  the  1 8,000 /•  Stock  into  Court,  the 
Parties  consented  that  the  Court  should  decide  whether 
the  above  transaction  was  a  sale  of  part  of  the  Dividends 
of  the  Stock,  or  a  grant  of  an  Annuity:  in  which 
latter  case  it  was  void  for  want  of  amemoriaL 


Mr.  ShadweU  and  Mr.  Wilbraham,  for  the  Defend-- 
ant  Nichohon ;'«- 
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The  question  is,  whether  this  is  an  assignment  of  an 
annual  Sunii  part  of  the  Dividends  of  the  Stock,  or  a 
grant  of  an  Annuity  secured  on  the  Dividends*  If 
the  Parties  had  intended  that  it  should  be  the  latter, 
this  mode  of  transaction  would  not  hare  been  adopted ; 
but  the  Deed  would  hare  contained  a  grant  of  the 
Annuity,  and  an  assignment  of  the  Dividends  to  a 
Trustee  to  secure  the  Annuity.  The  Deed  recites  that 
Nicholion  contracted  for  the  purchase  of  a  part  of  the 
Dividends,  and  the  Deed  is  an  asngnmeiit  of  the  Divi- 
dends. The  Orantee  is  subject  to  all  the  consequences 
to  which  the  Dividends  are  liable ;  and  if  the  whole 
income  of  the  Fund  had  been  assigned  to  different 
persons,  and  the  Dividends  had  been  afterwards 
reduced,  Nichohcn  could  not  have  made  the  other 
Assignees  bear  the  whole  loss,  but  must  have  borne  his 
proportion  of  it. 
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In  grants  of  Annuities  there  is  always  a  provision  for 
payment  of  a  proportionable  part  in  case  of  the  Ghantee 
dying  between  any  of  the  days  of  payment.  Here 
there  is  no  such  provision.    Browtie  v.  like  (a). 

Mr.  Sugden  and  Mr.  lA/nch,  contr^ : — 

It  has  been  said  that  this  is  not  an  Annuity,  because 
the  Deed  is  not,  in  form,  a  Grant.  In  Annuity  trans- 
actions there  is  no  actual  Grant,  except  where  the 
security  is  a  Freehold  or  a  Leasehold  Estate.  When 
the  Annuity  Act  speaks  of  a  grant  of  an  Annuity,  it 
means  an  Annuity  in  whatever  manner  secured,  whe- 
ther by  Bond,  Covenant,  or  otherwise. 


(0)  14  Yes.  30fi. 
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There  is  nothing  in  this  Deed  to  show  that,  if  the 
Dividends  are  reduced,  the  Grantee  must  bear  his  pro- 
portion of  the  loss.  If  the  seller  had  intended  that  to 
be  the  case,  he  would  have  assigned  to  Nidu>Uon  a 
certain  proportion  of  the  Dividends,  instead  of  a  specific 
sum  of  150/. 

As  to  there  not  being  a  stipulation  for  payment  of 
a  proportionable  part  of  the  Annuity,  there  is  here 
such  a  stipulation ;  only  it  is  inserted  at  the  commence- 
ment of  the  period  for  which  the  Sum  is  to  be  paid, 
instead  of  at  Uie  end  of  it.  This  stamps  the  Grant  with 
the  character  of  an  Annuity. 

Then  there  is  an  assignment  of  a  Policy  of  Insurance 
oh  the  Grantor's  Life.  And  in  all  cases  of  purchases 
of  Annuities,  the  Purchasers  take  care  to  have  their 
principal  secured ;  as  they  consider  it,  not  so  much 
a  Purchase,  as  a  Loan  at  a  certain  sum  per  cent  The 
decision  in  Browne-r.  Like  proceeded  on  the  ground 
that  the  transaction  was  a  Sale  out  and  out.  That 
decision  was  directly  against  the  opinion  expressed  by 
Lord  Rosslj/n,  C.  in  Duke  of  Bolion  v.  Williams  (&).  If 
this  Deed  had  been  a  sale  of  Dividends,  Nicholson 
would  have  been  entitled  to  receive  them  in  July  1821 ; 
but  it  is  expressly  stipulated  that  he  shaU  receive 
12/.  los.,  for  Interest,  instead  of  those  Dividends. 
Hood  V.  Bvrlton  (c)  is  precisely  in  point. 

Mr.  Shadwell,  in  reply  :— 

No  intention  to  make  the  Grantor  personally  liable 
to  pay  the  Annuity,  can  be  collected  from  this  Deed. 


(6)  2  Yd.  I  138. 


(c)  Ibid.  29. 
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There  is  not  only  no  Grant,  but  no  covenant  to  pay  the 
Annuity.  The  stipulation  as  to  the  payment  of  12/.  io<. 
shows  that  the  Parties  contemplated  that,  but  for  that 
provision,  the  July  Dividends  would  have  passed.  The 
opinion  alluded  to  in  DtJce  of  Bolton  v.  Williams  is  con- 
sidered not  to  be  Law ;  and  in  Hood  v.  Burlton,  BurUon 
covenanted  to  make  up  any  deficiency  in  the  Funds. 

The  ViCE-CuANCELLOB  : — 

The  single  question  here  is,  whether  this  Deed  is, 
substantially,  a  grant  of  an  Annuity  of  150  2.  a  year,  for 
the  life  of  Mr.  Vause^  secured  by  the  Dividends  of 
a  sum  of  18,000/.,  Three  per  Cent  Consols,  or  is  only 
an  assignment  of  such  a  proportion  of  those  Dividends 
as  the  sum  of  150/.  bears  to  the  whole  annual  amount 
of  those  Dividends. 


^59 
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The  form  of  the  expression  used  in  the  Deed  is 
immaterial.  Now  it  is  clearly  not  a  sale  of  a  proportion 
of  those  Dividends;  because  the  Deed,  being  executed 
in  the  month  of  June,  it  is  specially  provided  that  the 
Grantee  shall  not  take  such  a  proportion  of  the  July 
Dividends  as  the  sum  of  150/.  bears  to  the  whole 
amount,  but  the  sum  of  12/.  los.  only,  being,  in  the 
language  of  the  Deed,  the  proportionable  part  of  the 
annual  sum  of  150/.  which  would  be  due  and  payable 
at  the  time.  This  circumstance  is  decisive  that  it  is 
not  a  sale  of  a  proportion  of  the  Dividends,  but  a  grant 
of  an  annual  sum  of  150/.  for  the  life  of  Mr.  Vause. 
The  Case  of  Hood  v.  BurUon  is  in  point,  both  as  to  the 
form  of  the  expression  used,  and  the  principle  of  the 
decision.  And  Browne  v.  Like  is  plainly  distinguish- 
able, being,  in  form  and  in  substance,  the  sale  of 
proportion  of  the  Life  Interest. 
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i6th  &  iTtli 

March. 


TANNER  V.  BYNE. 


'/  rk^y  %t  ^ 


Considiraium.     1  HE  Plaintiff  was    a  Specialty  Creditor  of  Henry 

Specif  Cre-    Byne,  deceased ;  and  the  object  of  the  Bill  was  to  have 

*  the  deceased's  Personal  Estate  applied  in  payment  of 

A  grant  of  an  his  Debts.    The  usual  Decree  having  beenmade,  the 

G^to?8  SisS"  ^^'^  reported  to  the  foUowing  effect  :— 

thoQgh  expresa- 

r*  ^  ^T^^  '^^^  ^^  ^  Indenture,  dated  the  22d  of  September 
and  afiection,  ^807,  made  between  the  deceased,  of  the  first  part,  Ann 
may  be  proved  Isabella  Augusta  Byne,  his  Sister,  of  the  second  part, 
made^lfl  coosi-  ^^^  Humphry  John  Norris  Bawden,  and  John  Burgess 
ileratioD  of  her  Karslake  the  younger,  of  the  third  part,  the  deceased, 

Marriage,  and  jjj  consideration  of  his  natural  love  and  affection  for  his 
will  entitle  her  ^.  ,   ^  .  .  .  .       -     , 

to  rank  as  a     Sister,  and  for  making  a  permanent  provision  for  her 

during  her  life,  granted  to  her,  for  her  life,  an  Annuity 
of  50/.,  charged  upon  certain  Lands  in  the  County  of 
Surrey f  therein  described,  to  commence  from  the  29th  of 
September  1807  ;  and,  for  himself,  his  Heirs,  Executors 
and  Administrators,  covenanted  with  her  to  pay  the  An- 
nuity accordingly :  that,  before  the  date  and  execution 
of  the  Annuity  Deed,  a  Marriage  had  been  agreed 
upon,  and  was  afterwards  solemnized,  between  Richard 
Bawden  and  Ann  Isabella  Augusta  Byne\  that,  upon  the 
pressed  to  have  treaty  for  the  same,  the  deceased  agreed  to  make  a  Pro- 
bSi^mt^  vision  or  Settlement  for  his  Sister,  and  did,  in  consider* 

of  the  Settle- 
ment, made  a  Mortgage  to  them  of  a  Real  Estate  to  secure  that  Sum, 
and  covenanted  to  repay  it.    The  Husband  never,  in  fact,  paid  the 
4,000/.  to  the  Trustees :  Held,  neverthelessi  that  they  were  Specialty 
Creditors  of  the  Husband. 


as   a 
Specialty  Cre- 
ditor of   the 
GraDtor. 

A  Husband 
made  a  post- 
nuptial Settle- 
ment of  4,000^ 
in  favour  of  his 
Wife  and  Child- 
ren, and  then  in 
consideration  of 
the  4,000  /.,  ex- 


4sJi^^^.  ^f^.s.f  ^4P. 
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ation  of  the  Marriage,  and  of  his  natural  lore  and 
affection  for  her,  grant  to  her  the  Annuity  of  £0  L :  that, 
as  a  fiirther  Provision  for  her  on  her  Marriage,  he  did, 
by  an  Indenture  of  Settlement,  bearing  even  date  with 
the  grant  of  the  Annuity,  and  made  between  him  of  the 
first  part,  his  Sister  of  the  second  part,  Richard 
Bawden  of  the  third  part,  and  Humphry  John  Norris 
Bawden,  and  John  Burgess  Karslake  the  younger,  of  the 
fourth  part,  assign  (amongst  other  things)  to  Humphry 
John  Ninris  Bawden,  and  John  Burgess  Karslake  the 
younger,  the  sum  of  500/.,  secured  to  him  upon  mort- 
gage of  certain  Lands  in  the  County  of  Surrey,  upon  trust 
to  pay  the  Interest  thereof  to  his  Sister,  for  her  separate 
use,  for  her  Hfe,  and,  after  her  decease,  to  Richard 
Bawden,  for  life,  and,  after  his  decease,  the  Trustees 
were  to  stand  possessed  of  the  500  2.«upon  trust  for  the 
Issue  of  the  Marriage,  as  therein  mentioned.  The 
Master  also  found  that  tho  Defendant,  who  was  the 
Widow  and  Administratrix  of  the  deceased,  by  her 
Affidavit  stated  that,  by  Indentures  of  Lease  and  Re- 
lease, dated  the  28tb  and  29th  of  September  1800, 
made  between  the  deceased,  of  the  first  part,  Ann  Jsa- 
bella  Augusta  Byne,  of  the  second  part,  John  Hubbersty, 
of  the  third  part,  zxiAWUliam  Barry  Wade,  of  the  fourth 
part,  for  the  consideration  of  natural  love  and  affection 
the  deceased  granted,  unto  or  for  the  use  of  Ana  Isa* 
bella  Augusta  Byne,  an  Annuity  of  50/.  for  her  life,  and 
that  that  Annuity  was  duly  paid  accordingly,  as  the  De- 
ponent believed;  and  that  a  Marriage  took  place,  in 
ihe  month  of  September  1807,  between  Ann  Isabella 
Augusta  Byne  and  Richard  Bawden;  that,  at  the  time 
of  such  Marriage,  and  for  a  long  time  previously  thereto, 
the  Indentures  of  the  28th  and  agth  of  September  1800 
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1837.  were  in  the  possesBion  of  Hubbersty,   and  the  same 

'^        "^        '      could  not  then  be  obtained;  whereupon  the  deceased 
Tavmbr        granted  the  Indenture  of  September  1807,  in  lieu  of 
g   '  the  Annuity  granted  in  September  1800,  and  that  the 

Annuities  were  one  and  the  same,  and  that  the  Inden* 
tures  of  the  28th  and  29th  of  September  1800  had 
since  been  delivered  to  the  deceased,  and  were  then  in 
the  Deponent's  possession ;  and  that,  at  the  time  of  the 
grant  of  the  first-mentioned  Annuity,  Ana  Isabella 
Augusta  Byne  was  not  known,  as  the  Deponent  be- 
^eved,  to  Richard  Batoden,  and  that  it  was  not  granted 
in  consideration  of  any  Marriage  then  in  contemplation, 
but  was  entirely  voluntary  on  the  part  of  the  deceased : 
And  that  the  Deponent  further  stated  that,  in  contem* 
plation  of  the  Marriage  between  Ann  Is^abella  Augusta 
Byne  and  Bichatd  Bawden,  the  deceased  transferred, 
unto  or  for  their  benefit,  a  Mortgage  for  500/. ;  and  she, 
the  Deponent,  and  the  deceased  granted  another  An- 
nuity of  30/.,  which  had  since  ceased :  that  upon  these 
grounds  Richard  Bawden  and  Arm  Isabella  Augusta,hiB 
Wife,  claimed  to  be  due  to  them,  under  the  Indenture 
of  the  22d  of  September  1807,  the  Airears  of  the  An- 
nuity of  50/.  from  the  sgth  of  September  1821  (up  to 
which  time  the  same  was  paid)  to  the  25th  of  March 
1825.  The  Master  added  that  be  had  considered  of 
this  Claim,  and  the  Evidence  in  support  of  it,  and 
found  that,  under  the  Covenant  contained  in  the  Inden- 
ture of  the  22d  of  September  1807,  Mr.  and  Mrs. 
Bawden  were  Specialty  Creditors  on  the  Estate  of  the 
deceased,  (the  Court  having  declared  that  the  Intestate 
had  no  title  to  the  Estate  charged  with  the  payment  of 
that  Annuity) ;  and  that  the  Sum  claimed  by  them  fo? 
Arrears  was  due  to  them. 


s 
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Mr.  and  Mrs.  Bawden,  by  their  Affidavit  (which  the  1847. 

Master  referred  to  in  his  Report)  deposed  that,  some  '  ^'"^ 
years  previous  to  their  Marriage>  the  Intestate  agreed  Tanmer 
or  promised  to  settle  an  Annuity  of  50 Z.  on  or  in  Trust  By  '  e 
far  Mrs.  Bawden ;  and  that  she  believed  that  one  or 
more  Deed  or  Deeds^  for  that  purpose,  was  or  were  pre- 
pared, but,  whether  such  Deed  or  Deeds  bore  date  on 
or  about  the  28th  and  t^gth  of  September  1800,  or  was 
or  were  ever  executed  by  the  Intestate,  she  could  not 
set  forth :  that  she  occasionally  resided  with  the  Intes- 
tate previous  to  her  Marriage,  and  that  she  was,  at 
times,  furnished  with  small  sums  of  money  by  him, 
but,  according  to  her  recollection  and  belief,  she  did 
not,  on  her  own  accotint,  receive  from  him,  between 
the  28th  and  29th  of  September  1800  and  the  day  of 
her  Marriage,  any  sum  or  sums  of  Money  (after  de- 
ducting the  sum  of  loo/.  which  the  Intestate  promised 
to  bestow  on  her  as  a  Wedding  Present),  which,  col- 
lectively, would  amount  to  a  sum  equal  to  an  Annuity 
of  50  /.,  from  the  2gth  of  September  1800  to  the  22d  of 
September  1801 ;  nor  did  she  ever  imagine  or  consider 
that  such  sums  so  received  by  her  were  paid  in  liquida- 
tion, or  discharge,  or  in  lieu  of  the  Annuity  of  50/., 
but  (with  the  exception  of  the  sum  of  100/.)  as  the 
gratuitous  presents  of  the  Intestate:  that,  upon  the 
treaty  for  her  Marriage,  the  Intestate  agreed  to  settle 
100/.  per  anntim  on  her  in  manner  following,  (that  iis 
to  say)  502.,  part  thereof,  for  her  life,  was  to  be  charged 
on  certain  lands  in  the  County  of  Surrey;  30/.,  other 
part  thereof,  during  the  joint  lives  of  herself,  the  Intes- 
tate, and  his  Widow,  was  to  be  charged  on  certain  lands 
in  the  County  of  Devon ;  and  20  L,  the  residue  thereof, 
for  the  life  of  Mrs*  Bawden^  was  to  be  paid  out  of  the 
interest  of  a  sum  of  500  /.,  due  to  the  Intestate  ow 

Vol.  I.  N" 
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1827.  ^  Mortgage :  that  Deeds  to  effectuate  such  the  inteDtion  of 
the  Parties  weie  accordingly  prepared  and  execute<l ; 
and  that  the  Annuity  of  50/.  so  agreed  to  be,  and 

Btiix.  actually  settled  on  the  Marriage  of  the  Deponent  was 
JK)t  in  lieu  of  the  Annuity  of  50/.  said  to  be  settled,  or 
agreed  to  be  settled  by  the  Deeds  of  the  28th  and  29th 
of  September  1800,  but  was  in  consideration  of  the 
Deponent's  Marriage,  and  of  the  Intestate's  natural  loye 
and  affection  for  her :  That  not  only  the  Interest  of  the 
500/.  due  on  Mortgage,  but  also  the  principal  sum  of 
500/.  was  also  settled  on  the  Marriage ;  and  that^  on 
die  Treaty  for  the  Marriage,  Mr.  Bawden  agreed  to 
convey  and  settle  divers  Lands  in  the  Counties  of  Devon 
and  Somerset,  which  were  settled  accordingly ;  and  that 
the  Property  so  settled  by  him  was  of  the  yearly  value 
of  2{ioL  and  upwards. 

The  Assets  not  being  suiBcient  to  pay  sdl  the  Intes- 
tate's debts,  the  Plaintiff  excepted  to  the  Report,  on  the 
ground  that  the  Covenant  in  the  Indenture  of  the  22d 
of  September  1807,  was  voluntary  on  the  part  of  the 
Intestate,  and  not  supported  against  his  Creditors  by 
any  good  or  valuable  consideration. 

Mr.  Heald,  and  Mr.  Teed,  in  support  of  the  Exception. 

The  Assets  being  deficient,  it  is  important  Ihat  the 
Claim  of  Mr.  and  Mrs.  Bawden  should  be  brought 
under  the  consideration  of  the  Court,  in  order  that  it 
may  be  decided  whether  the  Debt  they  claim  ought  to 
be  preferred  to  the  Intestate's  simple-contract  Creditonfl. 
The  Deed  of  September  1807,  is,  on  the  face  of  it, 
purely  voluntary.  At  the  time  that  Deed  was  executed 
the  Marriage  had  been  agreed  upon ;  and  it  contaii^ 
no  allusion  whatever  to  the  Marriage.    It  appears  by 
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die  Affidavit  of  Mr*  and  Mrs.  Bawden  that  this  Deed 
iiras  not  made  in  lieu  of  the  Deeds  of  the  aSth  and  39th 
of  September  1800;- the  Master  reports  that  those  Deeds 
were  not  lost ;  nor  were  there  any  Arreara  of  the  An- 
unity  secured  by  those  Deeds  due  at  the  time  the  In* 
denture  of  September  1807  ^"^^  executed.  This  case 
tiierefere  does  not  fall  within  the  principle  of  GUk^m  v. 
Locke  (a).  But,  supposing  that  the  Deed  of  1807  was 
made  in  lieu  of  the  Deeds  of  1800,  as  the  latter  were 
Tohmtary^  the  former  also  must  be  voluntary. 

Mr.  Knight,  in  support  of  the  Exception. 

The  Master  does  not  state  the  contents  of  the  Defen* 
fendant's  Affidavit,  as  facts^  but  merely  as  statements* 
The  facts  he  finds  are  that,  at  and  before  the  date  and 
execution  of  the  Grant  of  the  Annuity,  a  Marriage  had 
been  agreed  upon  between  Mr.  and  Mrs.  Bawden,  and 
that  it  was  afterwards  solemnized.  This  Grant  there^ 
fore  was  made  for  a  valuable  consideration.  The  next 
Deed  is  strictly  a  Marriage  Settlement,  and  bears  even 
date  with  the  Grant,  and' the  husband  is  a  party  to  it. 
Both  Deeds  therefore  are  but  one  transaction ;  and  they 
are  both  supported  by  the  consideration  of  Marriage. 
But,  supposing  that  the  Grant  of  1807  were  a  substitu- 
tion for  that  of  1800,  still,  on  the  authorities  of  the 
Duke  of  Wharton's  Case(i),  Jones  r.  Boulter  (a),  and 
Gilham  v^  Xeofe  (i2),  it  would  be  founded  on  a  valuaUe 
consideration. 

Besides,  although  the  Grant  purports  to  be  made 
for  natural  love  and  affection,  a  valuably  considera^ 

(s)  9y6s.6ia. 

ib)  Stiks  V.  The  JUomey^General^  a  Atk.  159. 
(c)  1  Cox,  288.        (d)  9  Yes.  61s. 
N  a 
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tion  dehors  the  Deed  may  be  proved.     Chapman  n 
Emery  (e). 

It  is  not  necessary  that  the  Orant  should  have  been 
made,  in  consideration  of  the  Marriage;  for  if  in  conse* 
quence  of  the  Grant  a,  change  in  the  circumstances  of 
the  Grantee,  such  as  Marriage,  takes  place,  it  ccui  not 
be  afterwards  questioned  (f).  It  can  not  be  contended 
that  Mr.  Batoden  did  not  know  of  the  Grant  of  the  An- 
nuity :  and  he  swears  that  on  the  Treaty  for  the  Ma^ 
riage  he  agreed  to  make  a  Settlement  of  certain  Lands 
in  Devon  and  Somerset,  and  that  such  Settlement  was 
afterwards  made  accordingly. 

Mr.  Heald  in  reply :— - 

Mr.  and  Mrs.  Bawden  being  interested  Parties  can- 
not support  the  Deed  by  their  Evidence.  The  fact 
that  the  Husband  is  a  Party  to  one  of  the  Deeds  and 
not  to  the  other,  so  far  from  showing  that  the  consi- 
derations of  both  were  the  same,  proves  that  they  were 
different. 

The  exception  wasr  over-ruled  by  the  Vice-Chancellor, 
who  stated  that  the  consideration  of  Marriage,  being 
consistent  with  the  alleged  consideration  of  natural  love 
and  affection,' might  be  averred,  though  not  found  in  the 
Deed,  and  well  supported  the  Master^s  finding. 

(e)  Cowp.  278 ;  and  see  Rex  v.  Inhabitants  of  Scammonden, 
3  T.  R.  474. 

(/)  Kiri  v.CfarJt,  Free.  Cha.  275 ;  S.  C.  2  Eq.  Ab.  165.  East 
India  Company  v.  Clavell,  Gilb.  Eq.  Rep.  37  ;  Free  Cha.  377. 
Brotm  V.  Carter,  5  Ves.  862.  Crofton  v.  Ormshy,  2  Scbo.  & 
Lef.  583:  &  George  v.  Milbanke,  9  Ves.  190;  see  par- 
ticularly 193. 
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Another  claim  before  the  Master  arose  out  of  the  fol-  1827. 

lowing  circumstances.   By  Indenture,  dated  the  i-gth  of     "^        ^^        ' 
-November  1 793,  the  Intestate,  Henry  Byne,  in  considera-  akk-er 

tion  of  the  love  and  affection  which  he  bore  to  Mary  Arnie  q ^^  ^ 

Byne,  his  first  Wife,  who  was  a  Party  to  the  Deed,  and 
in  consideration  of  io«.  covenanted  with  CAar&s  Point z 
and  William  Barry  Wade  that  he  would,  within  three 
months  from  the  date  of  that  Indenture,  invest  the  Sum 
of  4,000/.  in  the  Public  Funds,  in  trust  to  pay  the  Divi- 
dends to  the  Intestate,  during  his  Life,  and,  after  his 
death,  to  his  Wife,  Mary  Anne  Byne,  for  her  life,  and, 
after  the  death  of  the  Survivor,  to  divide  the  Funds,  ia 
equal  Shares,  between  the  Children  of  the  Marriage. 

By  another  Indenture,  bearing  date  the  14th  of  No- 
vember 1796,  made  between  the  Intestate,  of  the  one 
part,  and  Pointz  and  fVade  of  the  other  part,  reciting 
that  Pointz  and  Wade  had,  that  day,  lent  4,000/.  to  the 
Intestate,  the  Intestate  demised  to  them  certain  Lands 
and  Hereditaments,  in  the  Parish  Carshalton  in  Surrey, 
for  2,000  years,  subject  to  redemption  on  re-payment 
of  that  Sum  with  Interest  on  the  14th  of  May  then  next; 
and  the  Intestate  covenanted  to  repay  it  accordingly. 
By  a  Deed  Poll,  bearing  date  the  29th  of  November 
1796,  indorsed  on  the  last-mentioned  Indenture,  and 
made  between  the  same  Parties,  and  reciting  the  Settle- 
ment of  the  19th  of  November  1793,  the  Trustees  agreed 
and  declared  that  they  would  stand  possessed  of  the 
4,000  /.  secured  by  the  Mortgage,  upon  the  trusts  of  the 
Settlement.  Mary  Anne  Byne  died  before  the  year  1821^ 
hut  there  was  issue  of  the  Marriage  three  children,  who 
were  then  living.    The  Intestate  had,  in  his  life-time, 
been  deprived  of  the  Mortgaged  Estate,  by  a  decree  of 
ihe  Court  of  .Chancery.  But  the  Master  found  that,  under 
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ihe  several  Indratures  before  stated^  there  was  du^  to 
Wade;  the  Burriying  Trustee^  as  a  Specialty  Creditgir 
upon  the  Estate  of  the  Intestate,  the  Sum  of  4^060  L 
and  Interest  from  the  Intestate's  decease* 

To  this  finding  of  the  Master  also  an  Exception  was 
taken,  by  the  Plaintiff,  on  the  ground  that  the  Deeds 
on  which  the  claim  was  founded  were  voluntary,  and 
not  supported  by  any  good  or  Taluable  consideration. 

It  was  admitted  by  Mr.  Sin^^nsonj  who  appeared  in 
support  of  the  Moxfer's  finding,  that,  in  point  of  fact, 
the  4,000/.  had  never  been  paid  by  the  Intestate  to  the 
Trustees. 


Mr.  Healdf  and  Mr.  Teed,  in  support  of  the  Except 
lion,  said  that,  as  the  4,000  /.  had  never  been  paid,  the 
Deed  of  1793  vras  a  mere  post-nuptial  Settlement;  and 
that,  if  it  were  held  good  against  the  Creditors,  a.  person 
who  wished  to  defraud  his  creditors  need  only,  in 
future,  make  a  voluntary  Settlement,  and,  when  the 
money  secured  by  it  became  due,  make  another  Deed 
in  consideration  of  the  money  due  on  the  former. 

Mr.  Sip^jikinson,  cotUrdj  was  8top|)ed  by  the  Court. 

The  Vicb-Chancellou  ; — 

If  Ihe  4,000 /•  had  been,  in  fact,  paid  by  the  Intestate 
to  the  Trustees,  it  is  not  disputed  that,  although  the 
Settlement  of  the  igth  of  November  1793  was  subset 
quent  to  the  Marriage  and  merely  voluntary,  the  iU im» 
to*'s  finding  would  have  been  fuUy  justified ;  and  the 
Trustees,  having  lent  the  money  to  the  Intestate,  would 
liave  been  duly  constituted  Specialty  Creditors  by  the 
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Indentare  of  the  14th  of  NoFember  1796.  But  it  is 
contended  that  the  money,  not  having  been,  in  fact, 
paid  by  the  Intestate  to  the  Trustees,  the  second  Inden- 
ture is  to  be  considered,  like  the  first,  as  purely  volun- 
tary, and  constituting  no  debt  in  competition  with 
Creditors.  It  appears  to  me  that  the  transaction  is, 
substantially,  the  same  as  if  the  4,000/.  had  been 
actually  paid  by  the  Intestate,  and  then  returned  to  him 
by  way  of  Loan. 

Exception  overruled. 


1897. 
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FENNER  V.  TAYLOR.  90th  &  s  in 

Marchy 

Xf  Y  the  Decree  mdde  in  this  Suit,  which  had  been  in-      ^cth  April. 

stituted  for  the  administration  of  an  Intestate's  Estate,     ^ "^ * 

to  a  share  of  which  the  Plaintiff  Fenaer  was  entitled  in    ■^«"*  Coverte. 
right  of  the  other  Plaintiff,  his  Wife,  who  was  one  of  ^^^^  »  ^^^ 
the  Intestate's  next  of  kin,  it  was  referred  to  the  Master      The  Husband 
to  inquire  whether  Fenner  had  made  any  and  what  Set-  fntd^^^^^F^'H 
tlement  on  his  Wife  and  the  Issue  of  their  Marriage,  in  a  Cause  sign- 
er had  entered  into  any  Contract  or  Agreement  for  that  ®^»  ^®'  the 
purpose.    The  Master  reported  that,  shortly  after  the  written  Airree- 
Marriage,  Tenner  had  an  interview  with  the  Defendant,  ment  that  he 
Taylor,  the  Husband  of  the  Administratrix,  touching  J^^wSfw'^ 
bis  Wife's  Fortune,  and  that,  at  such  interview,  Fenner  tune  apon  her: 
told  Taylor  that  he  intended  to  settle  one  half  of  his  Held  that  the 
Wife's  Fortune  on  herself,  and  that,  on  the  22d  of  ^^"^°  he 
December  1810,  Fenner  wrote  and  signed,  in  Taylor*^  benefit  of  the 
presence,  a  Memorandum  or  Agreement,  as  follows:—  ^^^®°  ^^^ 
^  London,  22d  December  1810.     Memorandum:  I  do  that,  therefore, 

fcereby  agree  that  one  half  of  the  Property  to  which  the  Wife  could 

not  wave  it. 
-Mrs.  Femer  is  entitled  shall  be  secured  upon  herselC"  ^       ^  s 

N  4  lJty?^'o  . 
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And  the  Master  also  found  that  Fenner,  on  the  27th  of 
the  Bame  month,  sent  to  the  Defendant  Taylor  a  Letter, 
in  the  words  following : — '^  Mr.  Famer  presents  his 
Compliments  to  Mr.  Taylor^  and  informs  him  that  he 
has  consulted  with  his  legal  Advisers  on  the  subject-  of 
the  proposed  Settlement,  and  that  they  are  decidedly 
of  opinion  that  Mr.  Taylor*^  Solicitor  is  the  proper 
person  to  prepare  the  necessary  Writings,  a  Draught  of 
which  it  will  be  requisite  to  transmit  for  their  perusal, 
describing  fully  the  nature  and  extent  of  all  Properties 
to  which  Mrs.  Fenner  now  is  or  will  be,  at  any  future 
period,  entitled/'  And  the  Master  found  that  a  Draft 
of  a  Deed  of  Settlement  was  prepared  by  Taylof^s  Soli-* 
citor,  and  sent  to  the  Solicitor  of  the  Plaintiffs  for  their 
approbation ;  but  such  Draft  had  never  been  returned 
approved,  nor  had  any  Settlement  been  ezecutedf 
And  the  Master  found  that  Fenner  had  not  made  any 
Settlement  on  his  Wife  and  the  Issue  of  their  Marriage, 
ror  entered  into  any  Agreement  for  that  purpose,  except 
the  Agreement  and  Letter  before  set  forth. 

Mr.  and  Mrs.  Fenner  had  Children  living ;  but  they 
were  not  Parties  to  the  Suit. 


The  Cause  now  coming  on  for  further  directions,  it 
was  stated  that  Mrs.  Fenner  was  desirous  of  waving 
her  right  to  the  Settlement  so  agreed  to  be  made  by 
faer  Husband;  and  the  question  was,  whether  she 
could  be  permitted  to  do  so. 

Mr.  Heald,  and  Mr.  Roupell^  for  the  Plaintiffs : — 

Although  the  Court  will  not  undo  what  has  been  com- 
pleted, yet,  where  a  matter  remains  in  Agreement,  and 
^at  made  without  consideration,  the  Court  will  pgj^ 
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enforce  it.    The  Wife  is  the  only  person  who  is  intended  1837. 

to  be  benefited  by  this  Agreement.    On  what  principle     '        v— -/ 
then  can  it  be  held  that  she  is  not  entitled  to  wave  it?        Fbnner 
If  her  right  to  a  Settlement  had  been  derived  under  the       rj- 
order  of  this  Court,  she  might  have  waved  it,  although 
the  order  extends  to  the  children.      Murray  v.   Lord 
Elibank  (a).   In  a  case,  like  the  present  one,  which  came 
before  Sir  W.  Grant,  M.  R.  but  which  is  not  reported, 
the  Wife  was  allowed  to  wave  her  right  to  a  Settlement. 

Mr.  Hart  and  Mr.  Treslove  for  the  Defendants,  cited 
Thompson  v.  Attjkld  (6),  Ex  parte  Gardner  (c),  Colman  v. 
SarreUd),  and  Pulvertofi  v.  Pulvertofi  {e). 

The  Vice-Chancellor  : — 

It  is  now  fully  settled  that,  after  the  order  of  this 
Court  for  the  Husband  to  lay  a  proposal  before  the  Mas- 
ter, if  the  Wife  die  while  the  matter  rests  in  proposal, 
without  waving  her  right  to  a  Settlement,  the  Settle- 
ment must  be  made  for  the  benefit  of  the  Children : 
but  if  the  Wife  thinks  fit,  after  order  made,  while 
the  matter  rests  in  proposal,  to  wave  the  Settlement, 
she  may  give  the  property  to  the  Husband,  and  thereby 
defeat  the  Interests  of  the  Children.  The  question 
is  whether  there  is  a  substantial  difference  between 
a  proposal  made  under  the  usual  order,  and  the  Agree- 
ment of  the  Husband,  which  is  found  in  this  case» 
It  is  first  observed  in  the  Argument  for  the  Plains- 
tiff,  that  the  Agreement  here  is  merely  for  the  benefit 
of  the  Wife,  and  not  for  the  Children,  and,  therer. 
fore,  the  Children  are  here  out  of  the  question.  To 
try  this,  let  it  be  supposed  that  the  Wife  did  not 

(o)  10  Ves.  84;  &  13.  1.    {b)  1  Vern  40. 
ic)  2  Yez.  671.    (i)  1  Ves.  J.  50.    (fi)  18  Ves,  84, 
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and  Assigns,  upon  Trust,  at  any  time  within  seven  years 
after  the  decease  of  his  Wife,  or  as  they  shoidd  think 
proper  and  most  advants^eous,  to  sell  the  same  :  and  he 
directed  that  the  Monies  to  be  produced  by  the  Sale 
should  sink  into,  and  become  part  of  his  general  Per- 
sonal Estate;  and  he  also  directed  that,  after  the 
decease  of  his  Wife  and  until  the  Hereditaments  directed 
to  be  sold  should  be  sold,  the  Rents  and  Profits  thereof 
should  be  paid  and  applied  to  and  for  the  benefit  of  the 
persons  who  would,  under  his  will  and  the  Trusts  therein 
declared,  be  entitled  to  the  Income  of  the  Monies  to 
be  produced  by  the  Sale  of  the  same  Hereditaments, 
in  case  such  Sale  had  been  then  actually  made,  and  in 
the  same  shares  and  proportions.  Also  he  gave  to  the 
same  four  Persons,  their  Heirs  and  Assigns,  his  Mes- 
suage or  Mansion  House,  called  Ftim  Park,  with  the 
Gardens,  Coach-houses,  Stables  and  other  Appurte- 
nances thereto,  situate  at  Charlton,  in  the  parish  of 
Westbury-vponrTrym}  in  the  County  of  Gloucester,  and 
all  his  Farms,  Messuages,  Lands  and  Hereditaments, 
situate  in  the  Parish  of  Westbury-upon^Trym,  and  also 
in  the  Parishes  of  Henhury  and  Filton,  in  the  County 
of  Gloucester,  as  well  in  his  own  occupation  as  in  the 
^tenure  or  occupation  of  any  Tenant  or  Tenants ;  and 
also  all  his  Messuages,  Farms,  Lands,  Tenements, 
Woods  and  Hereditaments  in  the  Parishes  of  Horton, 
Yate,  Berkeley,  Hawkesbury  and  Iron  Acton,  or  else- 
where in  the  County  of  Gloucester,  and  in  the  Parishes 
of  Pembridge  and  KimboUon,  or  elsewhere  in  the  County 
of  Hereford,  and  all  the  Messuages,  Farms,  Lands  and 
Hereditaments  which  he  had  agreed  to  purchase,  and 
which  should  not  have  been  conveyed  to  him  at  the 
time  of  his  decease ;  and  all  other  the  Messuages^ 
JFsgrms^  Lands^  Tenements  and  Real  Estate,  whatsoever 
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and  wheresoever  situate,  belonging  to  him,  either  at  1837. 

Law  or  in  Equity,  or  Over  which  he  had  any  power  of  ^  "^  ' 
appointment  or  other  disposition,  or  in  which  he  had  any  Bengough 
devisable  Estate  or  Interest  (except  his  Estate,  Right  _ 
and  Interest  m  such  Real  Estate  as  he  had  thereinafter 
devised  to  other  persons),  to  hold  all  the  said  several 
Estates,  Lands  and  Hereditaments  so  by  him  devised  to 
the  said  four  persons  (except  his  said  Messuage  and 
Hereditaments  in  Saint  Jameses  Square  aforesaid)  unto 
8Uid  to  the  use  of  them,  their  Heirs  and  Assigns  for  ever, 
upon  Trust;  as  to  his  Messuage  or  Mansion  House, 
called  Penn  Park,  and  the  Gardens,  Coach-houses,  Sta- 
bles, Buildings,  and  Appurtenances  thereto,  and  such 
of  his  Lands  or  Grounds  as  he  himself  held  and  occupied 
with  that  Messuage  or  Mansion  House,  and  which  were 
all  situate  in  the  Parish  of  Henbury,  to  permit  and 
suffer  his  Wife  to  reside  in  and  occupy  the  same  during 
her  natural  life ;  and  upon  Trust,  after  her  decease,  out 
of  the  Rents,  Income  and  Profits  of  all  his  said  Trust 
Estates  thereby  devised  (except  his  Messuage  and 
Hereditaments  in  St,  Jame$*s^uare  aforesaid),  to  retain 
an  Annuity  of  300/.,  during  the  natural  life  of  his 
Nephew  George  Bengough,  and  to  pay  it  to  his  said 
Nephew  George  Bengough,  during  his  life ;  and,  upon 
further  Trust,  after  the  decease  of  his  said  Wife, 
out  of  the  Rents,  Income  and  Profits  of  his  said  Trust 
Estates,  to  retain  an  Annuity  of  200/.  during  the 
natural  life  of  his  Nephew  Henry  Bengough,  and  pay  it 
to  his  Nephew  Henry  Bengough,  during  his  life ;  and, 
subject  to  the  payment  of  those  respective  Annuities, 
and  otherwise  subject  as  thereinbefore  mentioned,  upon 
Trust,  that  the  Trustees  should,  from  time  to  time 
during  the  term  of  twenty-one  years  to  be  computed 
from  the  day  of  his  decease,  receive  the  Rents,  Issues 


aec^ynudaJ^^K^ 
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and  Profits  of  all  his  real  Estates  devised  to  them  lA 
Trust  as  aforesaid,  and,  subject  to  the  payment  of  the 
Annuities  of  4,000/.,  300/.  and  200/,,  from  time  to  time 
during  the  continnance  of  the  term  of  twenty-one 
years,  lay  out  and  invest  the  Monies  to  arise  from  such 
Rents,  Issues  and  Profits  in  the  purchase  of  Freehold 
Estates  of  inheritance,  in  fee-simple,  in  England,  as 
often  as  there  should  be  a  Surplus  in  hand  arising  from 
the  receipt  of  such  Rents,  Issues  and  Profits,  amount- 
ing to  the  sum  of  1,500/.,  after  paying  the  Annuity  of 
4,000/.,  either  out  of  the  Rents  of  his  real  Estates,  or 
out  of  the  Income  of  his  personal  Estate^  or  out  of  both 
those  Funds,  uid  ako  after  paying  the  Annuities  of 
300/.  and  200 L  out  of  the  Rents  of  his  real  Estates; 
and  he  directed  that  such  Freehold  Estates  of  Inherit- 
ance so  to  be  purchased  should,  from  time  to  time,  be 
conveyed  and  assured  unto  and  to  the  use  of  the 
Trustees  for  the  time  being  of  his  Will,  upon  the  same 
Trusts,  and  for  the  same  ends,  intents  and  purposes, 
and  subject  to  the  same  powers,  provisoes  and  condi- 
tions as  were  thereinafter  limited  and  expressed  con- 
cerning the  Messuages,  Lands,  Tenements,  Estates  and 
Hereditaments  by  him  thereinbefore  devised  unto  and 
to  the  use  of  the  said  Trustees,  their  Heirs  and  Assigns : 
and  he  directed  that  his  Trustees  should  never  permit 
a  larger  sum  than  500/.,  arising  from  the  Rente  and 
Profits  of  his  real  Estates^  to  remain  at  any  one  time 
in  the  hands  of  any  Banker;  but  that,  when  there 
should  be  500/.  in  hand,  it  should  be  laid  out  in  the 
purchase  of  Three  per  cent  CoraoUdated  Bank 
Annuities,  in  the  names  of  the  Trustees  for  the 
time  being,  until  a  convenient  purchase  could  be  found : 
and  he  directed  that  the  Interest,  Dividends  and  In- 
come of  such  Bank  Annuities  should,  during  the  term 
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of  twenty-one  years,  and  no  longer,  accumulate,  in  the  i8!i7. 

■Mttft  manner,  and  for  the  same  purposes  as  the  Rents  *        ^ 

and  Profits  of  his  real  Estates,  so  to  be  purchased  as  ^b^'oou^h 

before  mentioned,  were  by  him  directed  to  accumulate.  ^ 

And  as  to  all  the  Trust  Estates  and  Hereditaments 
by  him  devised  as  aforesaid  (except  his  Messuage  and 
Heiedtlaments  in  Si.  James* ^square)  upon  Trust  that 
the  Thistees  should  retain  and  stand  possessed  of  them 
dniing  the  term  of  one  hundred  and  twenty  years,  to  ^^^f^jij^  ^^^ 
eonMsence  from  his  death,  if  his  Nephews  George  Ben-  ''"^ 
gough  and  Henry  Bengaugh,  his  Nephew  James  Ben- 
g9ughf  his  Great  Nephews  Henry  Bicketts,  the  younger, 
and  Richard  Ricketts,  the  younger,  his  Niece  Ann 
E&xabetk  Bengimgh,  his  Great  Niece  Ann  Ricketts,  the 
younger,  thereinafter  named,  the  Ten  Children  then 
living  of  Charles  Lucas  Edridge  (for  whose  names 
a  blank  was  left  in  the  Will),  and  the  Eleven  Children 
then  living  of  Arthur  Palmer,  (whose  names  were  men- 
tioned,) or  any  or  either  of  his  said  Nephews  and  Niece,^ 
and  Great  Nephews  and  Great  Niece,  or  any  or  either 
of  the  said  several  Children  of  the  said  Charles  Lucas 
Edridge  and  Arthur  Palmer,  should  so  long  live,  and 
also  during  the  term  of  twenty  years,  to  be  computed  ♦^^^l^**^ 
from  the  expiration  or  other  sooner  determination  of 
the  (em  of  one  hundred  and  twenty  years,  nevertheless 
in  Trust  for  the  person  and  persons  thereinafter  men- 
tioned, and  for  the  respective  times  thereinafter  ex- 
pressed, (that  is  to  say,)  upon  Trust  for  his  Nephew 
George  Bengaugh  for  a  term  of  ninety-nine  years,  if  he 
should  so  long  live,  and  the  terms  of  one  hundred  and 
twenty  years  and  twenty  years,  or  either  of  them, 
should  so  long  continue ;  and,  after  the  determination 
of  ibe  term  of  ninety-nine  years,   In  trust  for  the 
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first,  second,  third,  fourth,  fifth,  sixth,  and  all  and^ 
every  other  and  subsequent  bom  Sons  of  the  same 
George  Bengough,  successively,  according  to  the  priority 
of  their  births ;  and,  after  the  determination  of  ther 
Estate  and  Interest  of  each  of  the  same  Sons  respec- 
tively, and  also,  as  the  circumstances  of  the  case  should 
require,  after  the  determination  of  the  Estate  of  any 
person  taking  from  time  to  time  under,  or  as  answering 
the  description  of  Heir  Male  of  his  Body,  In  trust  for 
the  person  who,  for  the  time  being,  and  from  time  to 
time,  should  answer  the  description  of  Heir  Male  of  his 
body,  or  who,  in  case  of  the  death  of  his  Parent,  if  such 
death  had  taken  place,  would  be  Heir  Male  of  his  body 
under  an  Estate  Tail  limited  to  the  same  Son  and  the 
Heirs  Male  of  his  body,  to  hold  to  the  same  Son  or 
Person  respectively  for  a  term  of  ninety-nine  years,  if 
the  same  Son  or  Person  should  so  long  live,  and  the  said 
terms  of  one  hundred  and  twenty  and  twenty  years,  or 
either  of  them,  should  so  long  continue,  every  elder  of 
the  same  Sons,  and  the  person  who  for  the  time  being 
and  from  time  to  time  should  answer,  or,  in  case  of  the 
death  of  his  Parent,,  if  such  death  had  taken  place,  would 
answer  the  description  of  Heir  Male  of  his  body,  to  be 
preferred  before  every  ygunger  of  the  same  Sons  and  the 
person  who,  for  the  time  being,  should  answer,  or,  in 
case  of  the  death  of  his  Parent,  if  such  death  had  taken 
place,  would  answer  the  description  of  Heir  Male  of  his 
body ;  and,  after  the  determination  of  the  respective 
Estates  and  Interests  of  the  first  and  eyery  other  sub- 
sequent bom  Sons  of  the  same  George  Bengough,  and  of 
the  person  who,  for  the  time  being,  should  be,  or  who, 
in  case  of  the  death  of  his  Parent,  would  be  Heir  Male 
of  the  body  of  the  same  Sons  respectively,  then  in  trust 
for  his  said  Nephew  Henry  Bengough,  for  a  term  of 
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T>rmqety-nine  years,  if  he  should  so  long  live,  and  the  said 
tenns  of  120  years  and  twenty  years,  or  eitter  of  them> 
diould  so  long  continue :  And,  after  the  determination 
of  the  last-mentioned  term  of  ninety-nine  years,  in  trust 
for  the  first,  second,  third,  fourth,  fifth;  sixth,  and  all  and 
cfvery  other  subsequent  bom  Son  of  Hmry  Be^^augh, 
suocessiFely,  according  to  the  priority  of  their  Mrths; 
and,  after  the  determmation  of  the  Estate  and  Interest  of 
each  of  the  same  Sons  of  Uenry  Bengough  respectively ; 
and  also,  as  the  circumstances  of  the  case  should  require, 
after  the  determination  of  the  Estate  of  any  person  taking 
from  time  to  time  under  or  as  answering  the  description  of 
Heir  Male  of  his  body,  la  trust  for  the  person  who,  for 
the  time  being,  and  from  time  to  time,  should  answer 
the  description  of  Heir  Male  of  his  body,  or  who,  in 
case  of  the  death  of  his  Parent,  if  such  death  had  taken 
pkce,  would  be  the  Heir  Male  of  his  body  under  an 
Estate  Tail  limited  to  the  same  Son  and  the  Heire  Male 
of  his  body,  to  hold  to  the  same  Son  of  Henry  Ben- 
gough or  person  respectively,  for  a  term  of  ninety-nine 
years  if  the  same  Son  or  Person  respectively  should  so 
long  live,  and  the  tehns  of  one  hundred  and  twenty  years 
imd  twenty  years,  or  either  of  them,  should  so  long  con- 
tinue, every  elder  of  the  same  Sons,  and  the  Person 
who,  for  the  time  being,  and  from  time  to  time,  should 
answer,  or,  in  case  of  the  death  of  his  Parent,  if  such 
death  had  taken  place,  would  answer  the  description  of 
Heir  Male  of  his  body,  to  be  preferred  before  every 
younger  of  the  same  Sons  and  the  person  who  for  the 
time  being  should  answer,  or,  in  case  of  the  death  of 
his  Parent,  if  such  death  had  taken  place,  would  an- 
swer the  description  of  Heir  Male. of  his  body:  (The 
Testator  then  made  successive  limitations,  during  the 
terms  of  one  hundred  and  twenty  years  and  twenty 
Vol.  I.  o 
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years,  to  his  Nephew  Jama  Bengot^h,  his  great 
Nephews  Henry  lUcketts,  the  younger,  and  Bichard 
Ricketts,  the  younger,  his  Niece  Ann  Elixabeth  Bew- 
gough,  and  his  great  Niece  Ann  Rkketts,  the  younger, 
respectively,  and  to  their  respective  first  and  other  sub- 
sequent born  Sons,  and  to  the  persons  who,  for  the 
time  being  should  be,  or  who,  in  cfise  of  the  death  of 
their  respective  Parents,  would  be  Heirs  Male  of  such 
Sons  respectively,  similar  to  the  Limitations  before 
stated  to  have  been  made  to  George  and  Henry  Ben^ 
goughf  and  to  their  first  and  other  subsequent  bom 
Sons,  and  to  the  Person  who  for  the  time  being  should 
be,  or  who,  in  case  of  the  death  of  his  Parent,  would  be 
Heir  Male  of  the  body  of  the  same  Sons  respectively^ 
except  that  he  directed  that  the  Estates  of  Henry 
Ricketts  the  younger,  and  Richard  Ricketts  the  younger^ 
and  of  their  respective  Sons,  and  of  the  Persons  or 
Person  answering  the  description  of  Heirs  Male  or  Heir 
Male  of  their  respective  bodies  should  cease,  if  he  or  they, 
for  the  time  being,  should  refuse  to  take  the  Surname 
and  bear  the  Arms  of  Bengough  only,  after  he  or  they 
should  respectively  become  entitled  to  the  receipt  of  the 
Income  of  the  Trust  Estates,  and  that  the  Estates  of 
Ann  Elizabeth  Bet^ugh,  and  Ami  Ricketts  the  younger, 
and  of  their  respective  Husbands,  and  of  the  first  and 
other  Sons,  and  of  the  Persons  answering  the  descrip- 
tion of  Heirs  Male  of  their  respective  bodies,  should 
respectively  cease,  if  he  or  they,  for  the  time  being, 
should  refuse  to  take  the  Surname  and  bear  the  Arms 
of  Bengough  only,  after  he  or  they  respectively  should 
become  entitled  to  the  receipt  of  the  Income  of  the  TVust 
Estates:)  And,  after  the  determination  of  die  req>edtiye 
Estates  and  Interests  of  the  first  and  other  subsequent 
bom  Sons  of  the  said  Ann  Ricketts,  the  younger,  and  of 
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the  person  who,  for  the  time  being,  should  be,  or  who, 
in  case  of  the  death  of  his  parent,  would  be  Heir  Male  of 
the  body  of  the  same  Sons  respectively,  then  in  Trust 
for  the  person  or  persons  respectively  who,  for  the  time 
being,  and,  from  time  to  time,  should  answer  the  descrip- 
tion of  the  Testator's  Heir,  or  right  Heirs-at-Law,  and, 
if  there  should  be  more  than  one,  in  the  same  shares  as 
they  would  be  entitled  to  a  Real  Estate  descending 
from  him  as  the  first  purchaser  thereof,  and  vesting  in 
iiim  or  them  as  his  right  Heirs,  to  hold  to  the  same  per- 
son or  persons  respectively,  and,  if  more  than  one,  as 
tenants  in  common,  as  to  each  of  the  same  persons, 
respectively,  for  a  term  of  ninety-nine  years,  if  the 
same  person  should  so  long  live,  and  the  said  terms 
of  on^  hundred  and  twenty  years  and  twenty  years,  or 
either  of  them,  should  so    long  continue:    And  he 
directed  that  each  of  the  terms  of  ninety-nine  years 
should  commence  and  be  computed  from  the  time^en 
the  person  or  persons  respectively  to  whom  the  same 
terms  were  limited,  should  become  entitled  to  the  in- 
come of  any  part  of  his  Trust  Estates  under  the  limita- 
ttons  or  Trusts  therein  contained ;  and  that,  in  case  the 
limitations  or  Trusts  thereinbefore  contained  to  or  in 
favour  of  persons  unborn,  could  not  take  effect  precisely 
in  the  of  der  in  whidi  they  were  directed  to  take  place, 
and  there  should,  consequently,  be  any  suspension  of 
the  beneficial  ownership  by  reason  that  the  persons 
entitled  to  take  under  the  same  limitations  or  trusts 
should  not  be  then  bom,  <lien  the  income  of  his  said 
devised  Trust  Estates  should,  during  such  suspension 
of  ownership,  belong  to  the  person  or  persons  for  the 
time  being  entitled,  or  who,  in  case  there  had  not  been 
such  suspension  of  ownership,  would,  for  the  time  being, 
and  from  time  to  time,  have  been  entitled  to  the  next 
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Estate  in  remainder,  subject  nevertheless  to  the  right 
of  any  person  or  persons  to  be  afterwards  bom,  and 
who  would  have  been  entitled  under  any  prior  limi- 
tation or  Trust,  to  have  receive  and  take  the  income  of 
his  Trust  Estates,  from  his,  her,  or  their  actual  birth  or 
respective  births. 

And  he  directed  that,  after  the  determination  of  the 
terms  of  one  hundred  and  twenty  years  and  twenty 
yeam,  his  Trust  Estates  should  be  settled,  conveyed  and 
assured,  by  his  then  Trustee  or  Trustees  thereof,  to  iemd 
upon  such  person  or  persons,  as  would,  at  that  time,  be 
entitled  to  the  same,  either  by  purchase  or  descent,  for 
the  Arst  or  inmiediate  Estate  or  Estates  for  life,  in  tail, 
or  in  fee  therein,  if  the  same  Trust  Estates  had  been, 
by  his  will,  devised,  settled  or  assured,  to  the  use  of  his 
nephew  George  Bengough,  and  his  Assigns,  for  his  life^ 
with  remainder  to  his  first  and  other  Sons,  successively, 
according  to  the  priority  of  their  births,  in  Tail  Male, 
with  remainder  to  his  nephew  Henty  Bengqugh,  and 
his  Assigns,  for  his  life,  with  remainder  to  his  first  and 
other  sons  successively,  according  to  the  priority  of 
their  births,  in  Tail  Male,  with  similar  remainders  in 
succession  to  his  nephew  James  Bengough,  his  great 
nephew  Henry  Ricketts  the  younger,  his  great  nephew 
Richard  Ricketts,  the  younger,  his  Niece  Ann  Elizabeth 
Bengough,  his  great  Niece,  Ann  Ricketts,  the  younger, 
and  their  Sons,  respectively,  with  a  proviso  for  the 
Cesser  of  the  Estate  of  Henry  Ricketts  the  younger,  and 
Richard  Ricketts  the  younger,  and  their  respective  first 
and  other  Sons,  and  the  Heirs  Male  of  their  respective 
bodies,  who  for  the  time  should  refuse  to  take  the  sur- 
name and  bear  the  arms  of  Bengough  only,  after  he  or 
tbey  should  respectively  become  entitled  to  the  rciceipt 
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of  the  said  income,  and  also  for  the  Cesser  of  the  Estate 
of  Aim  Elizabeth  Bengough  and  Ann  Rkketts,  the  younger^ 
and  their  respective  Husbands,  and  the  first  and  other 
Sons  of  their  respective  bodies,  who,  for  the  time  being 
should  refuse  to  take  the  surname  and  bear  the  arms  of 
Bengough  only,  after  he  or  they  respectively  should 
become  entitled  to  the  receipt  of  the  said  income^  with 
reversion  to  his  own  right  heirs :  And  he  further  directed 
that  the  person  or  persons  to  whom  such  Conveyances 
should  be  made  should  have  such  Estate  in  the, Trust 
Estates  as  he  or  they  would,  at  that  time,  be  entitled  to 
take  under  the  said  limitations,  if  the  same  Limitations 
were  actually  made  by  his  will,  and  with  the  same  or 
like  remainders  over  as  if  the  Trust  Estates  had  been 
devised  by  his  will,  in  manner  aforesaid,  or  as  near  thereto 
as  might  be,  and  the  circumstances  of  the  case  and  the 
rules  of  Law  and  Equity  would  permit,  yet  nevertheless 
that  no  such  person .  should  have  or  be  entitied  to  a 
vested  Estate,  or  any  other  tiian  a  contingent  ^Interest^ 
until,  the  expiration  or  sooner  determination  of  the  terms 
of  one  hundred  and  twenty  years  and  twenty  years : 
And  he  declared  that  such  Limitations  were  introduced 
into  his  will  only  for  the  purpose  of  ascertaining  the 
olgects  to  whom  such  Conveyances  should  be  made,  and 
not  for  the  purpose  of  making  any  immediate  devise  or 
gift  to,  or  raising  any  immediate  or  present  Estate,  by 
way  of  Trust  or  otherwise,  for  tiiem ;  on  the  contrary  there* 
of,  he  directed  that,  during  the  terms  of  one  hundred  and 
twenty  years  and  twenty  years  no  person  or  persons 
should  be  entitled,  at  Law  or  in  Equity,  to  any  beneficial 
Estate  in  his  Trust  Estates,  or  the  income  thereof,  byway 
of  vested  interest,  for  any  longer  period  than  ninety-ninq 
years,  determinable  as  before  mentioned ;  and  that,  in  the 
events  and  in  the  mode  thereinbefore  expressed,  Heira 
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or  Heirs  of  the  body  should  be  entitled  to  take,  in  the 
first  instance,  and  as  purchasers  in  their  own  right. 
And  he  directed  that  if,  at  any  time  during  the 
terms  of  one  hundred  and  twenty  years  and  twenty 
years,  each  or  either  of  the  Male  Persons  who,  for  the 
time  being,  should  be  entitled  to  the  Income  of  his 
Trust  Estates,  should  require  the  same,  it  should  be 
lawful  for  his  Trustees  to  convey  and  assure  to  such 
Person  the  Trust  Estates,  or  such  one  of  the  same,  or 
Part  or  Share  thereof,  as  he  should  be  entitled  to  under 
the  Trusts  or  Limitations  thereinbefore  contained,  for 
an  Estate  of  Freehold,  for  the  life  of  the  same  person, 
so  as  to  give  him  or  her  an  Estate  of  Freehold,  instead 
of  an  Estate  for  ninety-nine  years  :  and  he  empowered 
his  Trustees,  during  the  terms  of  one  hundred  and 
twenty  years  and  twenty  years,  with  the  consent  of  the 
persons  who,  for  the  time  being,  should  be  entitled  to 
the  Rents  of  his  Trust  Estates,  under  the  limitations 
therein  contained  in  Trust  for  them  respectively,  to 
lease  his  Trust  Estates  for  fourteen  years:  and  he 
empowered  his  Nephews  and  great  Nephews,  and  their 
descendants,  when  they  should  be  entitled  to  the  Income 
of  his  Trust  Estates,  to  jointure  their  wives  out  of  the 
Trust  Estates,  to  the  extent  of  400  /.  a  year :  and  he 
authorized  his  Trustees,  with  the  consent  of  the  persons 
who,  for  the  time  being,  should  be  entitled  to  the  Rents 
of  his  said  Trust  Estates  under  the  limitations  of  his 
Will,  to  sell  or  exchange  the  Trust  Estates;  and  he 
also  empowered  them  to  repair  his  Trust  Estates,  and 
to  cut  Timber  therefrom,  and  to  employ  Stewards 
Bailiffs  and  Managers  for  the  same :  And  he  directed 
that,  if  any  contract  for  the  purchase  of  any  Heredita- 
ments which  he  had  entered  into,  should  not  be  com-* 
t>leted  at  his  death,  they  should  be  completed  by  his 
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TrasteeSf  and  that  the  Purchafle-monieB  should  be  paid 
out  of  his  Personal  Estate^  and  that  the  Conveyances 
should  be  made  to.  them,  their  Heirs  and  Assigns  upon 
the  sanae  Trusts  as  ware  declared  concerning  the  real 
Estates  before  devised  to  them. 

And  he  gave  all  his  printed  Books  and  Manuscripts 
of  every  description  to  his  Trustees,  in  Trust  to  permit 
them  to  i^emain  in  the  possession  of  his  Wife,  during  her 
life;  and,  at  her  decease,  he  directed  that  they  should 
from  time  to  time  be  considered  Heir  Looms,  to  be  kept 
at  Penn  Park  House,  and  be  held  and  enjoyed  by  the 
person  or  persons  for  the  time  being  entitled,  under  the 
Devises  or  Limitations  therein  contained,  to  his  Paternal 
Estates  in  the  parishes  of  Pembridge  and  Kimbolton. 

And  the  Testator,  aftergiving  several  Legacies,  many 
of  which  he  directed  should  not  be  payable  until  after 
the  death  of  his  Widow,  and  also  some  Annuities,  gave 
to  his  Trustees,  their  Executors  and  Administrators,  all 
the  rest,  residue  and  remainder  of  his  Stocks,  Funds, 
Monies,  Mortgages  and  Securities  for  Money,  and  all 
other  his  Goods,  Chattels  and  Personal  Estate  and  Effects 
whatsoever  and  wheresoever,  subject  to  the  payment  of 
his  just  Debts  and  Funeral  and  Testamentary  Expenses 
and  the  several  Legacies  and  Bequests  by  him,  in  and 
by  his  Will  given  and  bequeathed  As  aforesaid,  upon 
Trust  that  they  should  either  continue  his  Monies  upon 
the  Securities  upon  wliich  the  same  should  be  invested 
at  his  decease,  or  call  in  the  same,  and  sell  all  such 
parts  of  his  residuary  Estate  and  Effects  as  should  not 
consist  of  Money  or  Securities  for  Money:  And  he  di« 
rected  that,  during  the  term  of  twenty-one  years,  to  be 
computed  from  the  day  of  his  decease,  the  Trustees 
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for  the  time  being  of  his  Will  should  receive  the 
Dividends,  Interest  and  annual  Income  of  all  his  resi- 
duary Estate  and  Effects,  and,  from  time  to  time  during 
such  term  of  twenty-one  years,  place,  lay  out  and 
invest  all  such  Dividends,  Interest  and  Income,  and 
the  accumulations  of  the  same,  in  the  names  of  the 
Trustees  for  the  time  being  of  bis  WUl,  either  in  the 
Three  per  cent  Consolidated  Bank  Annuities,  or  upon 
mortgages  of  Freehold  Hereditaments  in  Great  Britain, 
of  a  clear  and  indefeasible  Estate  of  Inheritance 
in  Fee-simple,  as  they  should  think  proper,  aa  an 
accumulating  Fund,  in  order  to  increase  the  prin- 
cipal of  his  residuary  Estate  and  Effects  during  such 
term  of  Twenty-one  Years,  and  should  with  all  conve- 
nient speed,  from  time  to  time  during  that  term,  lay 
out  and  invest  all  his  residuary  Estate  and  Effects, 
and  all  accumulations  thereof^  in  Purchases  of  Freehold 
Hereditaments  of  an  Estate  of  Inheritance  inFee-dio^le, 
in  England  or  Wales,  when  eligible  Purchases  should 
arise,  which  Estates  so  to  be  purchased  should  be  con- 
veyed, unto  and  to  the  use  of  the  Trustees,  in  Fe^  upon 
the  same  Trusts,  Estates,  Uses,  Intents  and  Purposes^ 
and  under  and  subject  to  such  and  the  same,  and  the 
like  Powers,  Provisoes,  Charges,  Conditions,  Restrio- 
tions  and  Limitations,  as  were  by  him  thereinbefore 
declared  concerning  his  said  Estates  by  him  therein- 
before devised  to  them  in  Trust  as  thereinbefore  men- 
tioned, or  as  near  thereto  as  the  deaths  of  Parties,  the 
change  of  Interests,  and  other  circumstances  andcour 
tingences,  would  admit ;  and  appointed  his  Trustees  to 
be  Executors  of  his  Will. 


The  Testator  died  on  the  loth  of  April  1818,  leaving 
George  Bengough  his  Heir-at-law,  and  Henfy  Bengough, 
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James  Bengough,  Henry  RkketU  the  younger,  Sdchard 
JRicketts  the  younger,  Ann  Elizabeth  Bengough,  and  Ann 
Bickeits  the  younger,  and  also  his  Widow,  and  his 
IVostees  and  Executors  surviving  him. 

The  Plaintiff  and  his  Brothers  and  Siater,  and  Ann 
Sicketts,  Widow,  the  Testator's  Sister,  were  his  only 
next  of  Kin  at  the  time  of  his  death.  Shortly  after 
the  death  of  the  Testator,  Charles  ^Lueas  Edridge, 
Arthur  Pahner^  and  Charles  Cadell  Edridge,  proved  the 
Will ;  but  George  Wright  renounced  the  Probate  of  it, 
and  executed  a  Deed  of  Disclaimer,  as  to  the  real 
Estates,  to  the  other  Trustees. 

On  the  loth  of  June  1821  Mrs.  Bengough  died.  The 
Bill  was  filed  by  the  Testator's  Nephew,  Geofge  Ben- 
gough, (who  had  no  Son  bom),  against  the  acting  Trus* 
tees  and  Executors,  and  also  agEunst  Henry  and  James 
Bengoughf  Henry  and  Bichard  Bicketts,  Ann  EHz^beik 
Bef^Qt^h^zudAnnBicketts,  none  of  whom  had  a  Son, 
and  certain  Persons  named  Cadell  and  Lunell,  who 
were  the  Personal  Representatives  of  Ann  Bicketts,  the 
Testator's  Sister,  who  died  in  1819 ;  and,  after  setting 
forth  the  Will  and  other  circumstances  before  mentioned, 
it  stated  that,  under  the  Will,  the  Plaintiff  was  entitled 
(if  all  the  Trusts  thereof  were  valid)  to  the  real  Estates 
devised  by  the  Testator  upon  the  Trusts  aforesaid,  for 
a  term  of  Ninety-nine  years,  (if  the  Plaintiff  should  so 
long  live),  to  commence  from  the  death  of  the  Testator, 
but  subject  to  the  Trust  for  the  Trustees  to  receive  the 
rents  and  profits  thereof,  for  the  term  of  Twenty-one 
years,  to  be  laid  out  as  in  the  Will  was  mentioned; 
and  that  the  Plaintiff  was  also  entitled,  for  the  residue 
of  a  like  term,  to  the  Freehold  Estates  of  Inheritance 
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to  be  purchaged  with  the  Testator's  residuary  Peisonal 
Pfoperty^  and  with  the  accumulatioiis  thereof^  subject 
to  the  Trusts  for  the  Trustees  to  receire  tlie  rents  and 
profits  of  the  Freehold  Estates  of  Inberitanee  so  po»- 
chased^  for  Twenty-one  years,  to  be  laid  out  in  the 
Purchase  of  other  Freehold  Estates  of  Inheritance^  to 
be  settled  to  the  same  uses  as  the  Estates  devised  by 
the  Will ;  and  that  the  Trusftees  ought,  daring  the  fenn 
of  TwentyM)iie  years  ftom  the  death  ol  the  Testator,  to 
hiy  out  the  Rents  luad  Profits  of  the  Estates  so  devised 
to  them  in  Trust  as  aforesaid,  in  the  purcbaise  of  Free- 
hold Estates  of  Inheritanse  in  England  or  Waks,  as 
often  as  they  should  have  received  the  sum  of  1,500 1, 
firom  such  Rents  and  Profits,  afler  payment  of  the 
Annuities  to  the  Plaintiff  and  Hetiry  Bengough,  which 
were  chained  upon  the  devised  Estates,  in  ease  those 
Annuities  should  become  payable  during  the  term  of 
Twenty-one  yiears,  and  that  the  Plaintiff  was  ^titled, 
ander  the  WUl,  for  a  term  of  Ninety-nine  years,  if  he 
should  so  long  live,  to  be  computed  from  the  death  of 
the  Testator,  to  the  hnmediate  possession  and  enjoy- 
ment of  the  Frsdiold  Estates  so  to  be  purchased  with 
the  Monies  arising  from  the  Rents  and  Profits  of  the 
devised  Estates,  and,  in  case  the  Rents  and  Profits  of 
the  devised  Estates  should  not  be  laid  out  when  they 
should  amount  to  1,500/.,  that  the  Plaintiff  was 
entitled  to  the  Interest  and  Dividends  of  auoh  sum 
of  1,500/.  from  the  time  the  said  Rents  and  Profits 
amounted  to  such  sum  until  the  same  should  be  laid 
out  in  the  purchase  of  Freehold  Estates  as  aforesaid : 
but,  if  the  limitations  subsequent  to  the  Life-Estates 
to  the  Plaintiff  and  his  first  Son  were  void,  the  Plain- 
tiff ^as  entitled,  subject  to  those  Estates  and  the 
Trust  for  accumulation,  as  a  resulting  Trust  to  the 
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Testator's  Heir-at-Law,  to  his  Real  Estates,  and  to  the 
Estates  to  be  purchased  with  his  residuary  Personal 
Estate,  or  to  a  share  thereof,  as  one  of  the  next  of 
Kin.  And  the  Bill  charged  that  there  was  no  direction 
in  the  Will  for  the  accumulation  of  the  Rents  and 
Profits  of  the  Freehold  Estates  to  be  purchased,  or 
that  the  Trustees  should  receive  such  Rents  and  Pro- 
fits, but  that  the  Testator  intended  to  give  to  the 
Plaintiff  the  immediate  enjoyment  of  the  Freehold 
Estates  so  to  be  purchased,  with  the  Rents  and  Profits 
of  the  devised  Estates ;  and  that,  under  the  Will,  the 
Plaintiff  was  entitled  to  have  the  whole  of  the  Rents 
and  Profits  of  the  devised  Estates  which  accrued 
during  the  life-time  of  Mrs.  Bengough,  subject  to  the 
payment  of  the  annuity  of  4,000/.,  and,  after  her 
death,  the  residue  of  such  Rents  and  Profits,  after  pay- 
ment of  the  Annuities  of  300/.  and  200/.  to  the 
Plaintiff  and  Henry  Bengough^  applied,  as  often  as 
the  same  should  amount  to  1,500  /;,  during  the  term  of 
twenty-one  years  firom  the  death  of  the  Testator,  in 
the  purchase  of  Freehold  Estates  of  Inheritance,  and 
to  be  let  into  the  possession  and  the  enjoyment  of  such 
Estates  as  soon  as  the  same  were  purchased,  for  a 
term  of  ninety-nine  years,  if  he  should  so  long  live, 
to  be  computed  from  the  Testator's  death,  and  that,  in 
case  those  Rents  and  Profits  should  not,  immediately 
as  they  amounted  to  1,500  2.,  be  laid  out  in  such  Pur- 
chases, that  the  Plaintiff  was  entitled  to  receive  the 
Interest  and  Dividends  arising  from  such  sum  of  1,500  /,, 
until  the  same  should  be  so  laid  out.  The  Bill  prayed 
that  the  Will  might  be  declared  to  be  well  proved,  and 
that  the  Trusts  thereof,  so  far  as  the  same  were  good 
in  Law,  might  be  decreed  to  be  carried  into  execu- 
tion ;  and  that  an  account  might  be  taken  of  the  Per- 
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sonal  Estate  and  Effects  of  the  Testator,  and  of  hi« 
Funeral  and  Testamentary  Expenses,  and  Debts,  and 
Legacies  and  Annuities :  and  that  the  clear  Residue  of 
the  Personal  Estate  might  be  applied  upon  the  Trusts 
of  the  Will,  so  far  as  the  same  were  effectual  in  Law ; 
and,  as  far  as  the  same  were  ineffectual  in  Law,  then 
to  such  Person  or  Persons  as  would,  in  such  casje,  by 
Law  be  entitled  thereto :  and  that  an  Account  mi^t  be 
taken  of  the  Testator's  Real  Estates,  and  of  the  Rents 
received  by  the  Trustees ;  and  that .  what  should  be 
found  due  from  them  on  taking  that  Account  might  be 
applied  upon  the  Trusts  of  the  Will,  as  far  as  the  same 
were  good  in  Law ;  and  that  the  Court  would  be 
pleased  to  declare  how  far  the  Trusts  of  the  Real  and  Per- 
sonal Estate  were  good ;  and,  as  far  as  the  Trusts  were 
declared  to  be  void,  that  the  Plaintiff  might  be  declared 
to  be  entitled  to  the  Real  Estate :  but,  in  case  the 
Trusts  of  the  WiU  should  be  considered  valid,  then  that 
such  of  the  Rents  and  Profits  of  the  Estates  devised 
to  the  Trustees  in  possession  as  accrued  during  the  life 
of  Mrs.  Bengtmgh,  might  be  applied  in  the  Purchase  of 
Freehold  Estates  of  Inheritance  in  England  or  TFo/es, 
and  that  the  Annuities  of  the  Plaintiff  and  Henry  Bet^ 
gough  might  be  paid  out  of  the  Rents  and  Profits  that 
had  accrued  and  should  accrue  after  her  death ;  and 
that  the  residue  thereof  might,  during  the  remainder 
of  the  term  of  twenty-one  years,  be  also  applied  in- the 
purchase  of  Freehold  Estates  of  Inheritance  in  England, 
or  WaleSy  and  that  such  Estates,  when  purchased, 
might  be  conveyed  to  the  Trustees  upon  the  Trusts 
declared  of  the  Estates  so  to  be  purchased ;  and  that^ 
as  often  as  there  should  be  the  sum  of  1,500  /.  arising 
from  the  Rents  and  Profits  of  the  devised  Estates,  it 
might  be  laid  out  in  such  Purchases  of  Freehold  Esta^teij 
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u  aforesaid,  and  that  the  Plamtiff  might  be  declared 
to  be  entitled  to  the  immediate  possession  and  enjoy- 
ment of  the  said  Estates  so  to  be  purchased,  for  the 
term  of  ninety-nine  years,  if  the  Plaintiff  should  so 
long  live,  such  term  to  commence  or  be  computed  from 
•the  death  of  the  Testator,  and  that,  in  case  the  sud 
Rents  and  Profits  should  not,  as  soon  as  they  amounted 
to  1,500/.,  be  so  laid  out,  the  Plaintiff  might  be  ^de- 
clared entitled  to  the  Interest  and  Dividends  thereof 
from  the  time  the  same  amounted  to  1,500  /•  until  the 
same  should  be  laid  out  in  the  Purchase  of  Freehold  Es- 
tates ;  or  that,  in  case  the  same  Trusts  were  partly  valid 
and  partly  invaUd,  then  that  proper  directions  might 
be  given  for  effectuating  such  of  the  Trusts  as  were 
valid,  and  for  declaring  and  effectuating  the  rights  of 
the  persons  entitled,  so  far  as  the  Trusts  were  invalid. 

One  question  in  this  cause  was,  whether  the  Trusts 
of  the  Will  were  not  void  for  remoteness.  The  other 
question  was,  whether  the  word,  ''  thereinafter ''  in 
the  Accumulation  clause,  was  not  to  be  construed 
'« therein/' 
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Mr.  Piggott,  for  the  Plaintiff,  opened  the  Pleadings ; 
and,  it  having  been  arranged  that  the  Counsel  for 
-    the  Trustees  should  first  address  the  Court ; 

Mr.  Preston,  for  two  of  the  Trustees,  spoke  in 
substance  as  follows : — 
On  the  introduction  of  the  various  modifications  of 
Estates  made  through  the  medium  of  Uses  and  Trusts 
and  by  Executory  Devise  in  Wills,  it  was  held  that  the 
vesting  of  an  Estate  could  not  be  suspended  for  a  longer 
period  than  the  life  of  the  Survivor  of  existing  in- 
dividuals. 
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In  the  Case  ofJJoyd  v.  Carew  (a),  aa  objection  was 
taken  that  the  shifting  use  was  suspended,  not  only 
for  the  period  of  Lives  in  being,  but  for  one  Year  cer- 
tain, after  the  Determination  of  those  Lives ;  but  the 
Limitation  was,  by  the  House  of  Lords,  decided  to  be 
valid.  And  if  a  Gift  may  be  suspended  for  one  Year, 
it  may  be  suspended  for  two  or  three  Years,  and  so  on, 
progressively,  through  the  whole  series  of  Twenty-one 
Years.  For  where  the  Law  is  settled  that,  a  period  of 
one  Year  certain  may  be  taken,  it  is  impossible  to  graft 
into  diat  doctrine  the  exception,  on  which  the  Argu- 
ment on  the  other  side  must  depend,  namely,  that  the 
term  of  Twenty-one  Years  is  to  be  taken  with  refer* 
ence  to  the  period  of  Minority. 


The  contest  in  this  Case  is  whether  the  vesting  can 
be  suspended  for  lives  in  being  and  Twenty-one  Years, 
not  wilb  reference  to  Minority,  but  of  positive  time. 
In  Tatflor  v.  Biddall{b)  (a  Case  in  which  the  prior 
Oases  were  cited)  it  was  admitted  that  it  mi^t  be  Bm^ 
pended  for  Twenty-one  Years  after  Lives  in  being. 
In  Stephens  v.  Stephens  (c)  there  is  the  Opinion  ^f  tiie 
Judges,  and  amongst  them  was  Lord  Hardwicke,  to  the 
same  effect:  they  certainly  delivered  their  Judgment 
very  cautiously  upon  the  Case.  The  Question  there 
was,  whether  the  enjoyment  might  be  suspended  for 
Twenty-one  Years  beyond  a  Life  in  being.  In  Long 
V.  Blackall{d)f  the  principal  Question  was,  whether  two 
periods  of  gestation  should  be  allowed.  It  was  agreed 
that  there  might  be  one  period  of  (testation.  In  that 
Case  two  periods  were  allowed,  one  at  the  commence- 

(fl)  Shower's  P.  C.  13%     (c)  Ca.  Temp.Talb.  33a. 
(6)  ft  Mod.  S89.  (d)  7  T.  R.  100. 
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ment,  the  'Other  at  the  end  of  the  coDtingency .  On  lihat 
Case  it  has  been  sometimes  observed  that  it  was  very 
sioyenlily  argued,  and  not  very  solCTinly  decided.  But» 
from  the  Opinion  delivered  by  Mr.  Justice  BuUer  in 
Thdhisaon  v.  Woodford  (e),  it  appears  that  the  Law  is 
free  from  that  reproach :  Lord  Keuyon  presided ;  and  in 
Woodford  v.  ThettussoHf  Mr.  Justice  Btdler  gave  that 
Case  the  sanction  and  support  of  his  concurrence. 
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T^en  there  are  the  Cases  of  Goodman  v.  Ooodrigkt  (f), 
and  Goodtitle  v.  Wood(g);  in  the  former  of  which 
Willes,  C.  J.  observed  :  *^  The  Rule  has,  i<i  many 
instances,  been  extended  to  Twenty-one  years  after  the 
death  <^  the  Person  in  being,  as,  in  that  case  likevFise, 
there  is  no  danger  of  Perpetuity."  In  Heath  r.  Heath  {h) 
the  Devise  was  to  the  Testator's  Son  E.  H.  for  ever, 
if  he  should  have  a  Son  or  Sons  who  should  attain 
Twenty-one ;  but;  if  J5.  H,  shoald  chance  to  die  without 
Son  or  Sons  to  inherit,  that  the  Son  of  the  Testator's 
Son  W.  H.  should  inherit.  So  tkat  there  was  not  a»y 
GHfty  to  £.  H.  or  to  the  second  Son,  with  referenoe  to 
his  own  nunority;  but  E.  H.  himself  was  to  have  the 
absolute  Fee,  only  on  the  terms  that  he  should  have 
a  Son  who  should  attain  Twenty-one.  It  appears  from 
the  Wills  and  Settlements  prepared  and  setded  by 
Mr.  Booth,  Mr.  JFeome,  and  other  emmeyit  Oonvejr* 
ancers,  that  they  never  doubted  that  the  Twenty-one 
yean  after  lives  in  being  might  be  taken  as  an  absolute 
Term,  independently  of  minority,  and  such  a  Limitation 
ky  IB  every  day's  practice,  inserted  in  creating  Powers 
of  Sale  to  be  exercised  in  defeazance  of  Estates  in  Fee, 
and  sometimes  of  Limitations  in  strict  Settlement. 


(e)  4  Yes.  S37 ;  see  page  323. 
(/)  s  Burr.  873. 


(g)  Willes,  au. 

(h)  1  Bro.  C.  C.  147- 
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In  the  argument  of  the  Case  of  TheUusson  v.  Wood* 
Sord  (f),  in  the  Court  of  Chancery^  the  Objection  wto 
in  substance  the  same  as  is  now  made  in  this  Case, 
namely,  that  the  Party  had  been  guilty  of  a  breach  of 
the  rule  against  Perpetuities;  because  he  had  taken 
a  certain  number  of  lives  in  being  as  the  measure  of 
time,  not  for  the  purpose  of  giving,  but  of  suspending 
the  enjoymmt  of  the  Property.    The  Judges,  in  that 
Case,  certified  their  opinions  that  the  Law  permitted 
such  a  mode  of  Limitation ;  and  that  opinion  was  con- 
firmed by  the  House  of  Lords.    But  an  expression  is 
reported  to  have  fallen  from  Lord  AhoanUy  in  that 
Case,  which  probably  will  be  relied  on  by  my  Opponents ; 
I  mean  that  passage  in  the  Report  where  his  Lordship 
says  (ft)  that  the  term  of  Twenty-<me  years  has  never 
been  considered  as  a  period  which  may,  at  all  events, 
be  added  to  an  Executory  Devise  after  Lives  in  being ; 
but  that  the  term  had  been  adopted  with  a  view  to  the 
period  of  minority.    But  surely  there  must  be  some- 
thing more  strong  than  such  a  mere  dittum  to  .induce 
die  Court  to  decide  that  the  term  of  twenty-one  years 
cannot  be  allowed  after  Lives  in  being,  except  where 
it  is  used  with  reference  to  the  period,  and  for  pur- 
poses connected  with  Minority.    Such  a  dictum  cannot 
guide  the  opinion  of  the  Court,  where  other  dicta  and 
other  decisions  contradict  it;  and  where  all  the  great 
Text-writers,  Feame,  Blackstone,  and    Wooddeson  lay 
down  the  rule  without  any  reference  to  the  period 
of  minority  as  necessary  to  give  effect  to  the  Limitation 
over(/)*    Besides  all  these  Authorities  the  Act  of  Par- 
liament of  39  and  40  Geo.  3,  c.  98,  is  a  Legislative 
Declaration  to  the  same  effect.    But  the  case  of  Beard 

(i)  4  Ves.  327.  (k)  4  Ves.  337. 

vO  See  Fearne's  Cont.  RetD.  429. 438  ;  a  Black.  Com.>i74 ; 
a  Woodd.  asg. 
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V.  Westcottim)  may  perhaps  be  relied  on  by  the  other 
side. — In  that  case  the  Judges  of  the  Court  of  Common 
PleaiSi  to  whom  the  Case  was  first  sent^  returned  a  cer- 
tificate in  favour  of  the  validity  of  the  Gift.  But  some 
doubt  arose  in  the  mind  of  the  then  Master'  of  the  Rolh,  by 
reason  of  the  expression  in  Lord  Alvanley's  opinion,  al- 
ready stated,  that  the  term  of  twenty-one  years  must  be 
with  reference  to  Minority ;  the  question  was  therefore 
distinctly  brought  before  the  Court  upon  that  point.  On 
the  second  Argument  the  Judges  certified  that  they 
were  of  opinion  that  the  Gift  would  be  good,  although 
the  term  of  twenty-one  years  had  reference,  not  to  the 
Minority  of  the  Donee,  but  of  another  person.  It  is 
surprising  that  any  doubt  was  ever  entertained  on  diat 
point,  as  the  decision  of  Lord  ITiurlow  in  Heath  v. 
Heath  (n)  is  an  express  Authority,  and  settled  the  doc- 
trine* But  it  is  worth  while  to  notice  who  were  the 
Judges  in  the  Court  of  Common  Pleas  who  certified  in 
the  Case  of  Beard  v.  Westcott.  They  were  Sir  James 
Mansfield^  (who  was  Counsel  in  the  first  Argument  of 
Thellusson  ▼.  Woa^ord,  and  was  afterwards  on  the  Bench, 
and  delivered,  not  merely  his  opinion,  but  his  reasons  in 
detail  in  that  Case)  and  Mr.  Justice  Heath,  Mr.  Justice 
tjatorence,  and  Mr.  Justice  ChanJn'e,  who  sat  as  Judges 
in  the  House  of  Lords  when  Thellusson  v.  Woodford  was 
decided  there.  The  Master  of  the  Rolls,  on  being 
pressed  with  the  importance  of  the  question,  was  per- 
suaded to  send  the  Case  of  Beard  v.  Westcott  to  the 
King's  Bench :  and  the  Judges  of  that  Court  cer- 
tified that  the  Gift  was  void.  To  understand  the 
grounds  of  their  certificate  in  that  Case  it  is  necessary 
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(m)  s  Taunt.  393  ;  5  B.  &  A.  801 ;  1  Turn.  35. 
(«)  1  Bro.  C.  C.  147. 
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to  consider  the  principle  of  the  Law  applicable  to  Per- 
petuities. The  rule  is  that,  if  one  Limitation  is  too 
remote,  every  subsequent  Limitation  must  also  be  too 
remote,  and  for  that  reason  void.  In  Beard  v.  WestcoU 
the  party  attempted  to  introduce  in  the  alternative  (if  the 
expression  may  be  used)  another  Gift  after  one  which 
was  too  remote ;  and  the  language  of  the  Judges  is 
adapted  to  that  state  of  the  Case,  and  applies,  in  some 
degree,  to  the  Case  of  Lord  Deerhurst  v.  the  Duke  of 
St.  Albans  (fi)f  which  was  decided  in  this  Court,  as  to 
the  Limitation  of  Heir-looms,  and  to  Humberston  v. 
Humberston  (p).  The  Decision  of  the  Court  of  King's 
Bench  in  Beard  v.  Westcott  is  reconcilable  with  the 
rules  of  Law,  because  it  proceeded  upon  the  ground, 
that  a  Gift  made  by  way  of  substitution  for  one  which 
is  too  remote,  is  as  bad  as  that  for  which  it  is  at- 
tempted to  be  substituted.  That  is  the  whole  result  of 
the  Certificate,  and  of  the  Decision  in  Beard  v.  Westcott. 
It  is  of  great  importance  to  refer  to  the  observa- 
tions of  Lord  Chief  Baron  Macdonald  and  of  Lord 
Eldon,  in  the  Case  of  UiellussofiY.  Woodford^  on  the  Ap- 
peal, (9)  as  to  the  number  of  laves.  Nothing  can  be 
more  clear  than  that  there  is  no  restriction  as  to  the 
number  of  Lives  in  being  during  which  the  accumulation 
may  take  place,  or  the  vesting  of  the  Inheritance  or  of 
the  Freehold  be  suspended.  That  being  settled,  and  the 
Statute  39  and  40  Geo.  3,  c.  98,  having  enacted  that  the 
accumulation  may  also  be  for  a  period  of  twenty-one 
years  certain  from  the  death  of  the  Testator,  it  is  impos- 
sible for  any  Court,  acting  on  the  Law  as  it  now  stands,  to 
hold  that  a  Gift  is  too  remote  which  does  not  exceed 
these  prescribed  limits  of  Lives  and  twenty-one  years. 

(0)  5  Madd.  232.     (/>)  1  P.  W.  332,      {q)  1 1  Ves-  112. 
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It  is  to  be  obsenred  that,  by  this  Will,  the  legal 
Estate  as  to  the  Realty,  (and  for  this  purpose  the  Argu- 
ment is  the  same  as  to  the  Personalty),  is  vested  in 
Trustees  in  Feensimple,  and  consequently  the  whole 
Trust  is  under  the  dominion  of  the  Court,  and  must  be 
executed  by  it.  The  first  Gift  is  upon  Trust  to  accumu- 
late for  Twenty-one  years;  and  that  Gift  is  supportable 
under  the  Statute  39  &  40  Geo.  3,  c.  g8.  It  is  im  possible  to 
resist  the  validity  of  that  Trust :  for,  if  the  Law  was  not 
80  before  the  Statute,  by  force  and  reason  of  the  Statute 
it  is  so  now ;  otherwise  the  Statute  is,  as  to  the  right  to 
accumulate  for  Twenty-one  years  firom  the  death  of  the 
Testator^  a  dead  letter.  In  the  clause  of  the  WiU 
which  relates  to  the  accumulation  for  this  period,  there 
is  a  direction  to  lay  out  the  Rents  and  Profits  in  the 
Purchase  of  Estates ;  and  it  unfortunately  happens  that 
there  is,  by  a  clerical  error,  the  insertion  of  the  word^ 
^'  hereinafter  "  instead  of ''  hereinbefore/'  This  clerical 
mistake  raises  another  question  in  this  case. 
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The  next  period  is  that  which  gives  the  enjoyment  to 
those  who  are  to  be  owners  in  the  interval,  till  the 
conveyance  is  to  be  made  to  the  parties  entitled  to  call 
for  a  conveyance  on  the  determination  of  the  terms 
of  one  hundred  and  twenty  years  and  twenty  years, 
that  is,  when  Estates  of  Freehold  may  first  vest 
The  singularity  of  the  Limitations  is,  that  the  Testator 
takes  a  term  of  one  hundred  and  twenty  years,  deter- 
minable on  the  death  of  Lives  in  being,  and  twenty 
years  beyond  that  period,  for  the  purposes  of  regulate 
ing  the  enjoyment  during  those  terms,  and  suspending 
the  right  to  vested  Estates  of  freehold  or  inherit- 
ance. The  twenty  years  cannot  be  objectionable. 
That   is    decided   in   mwy    cases ;    and,   before  the 
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Statute  of  Geo.  3,  he  might  have  directed  an  accumula- 
tion for  the  whole  term  of  one  hundred  and  tweqtj 
years,  if  any  one  of  any  number  of  persons  in  existence 
should  so  long  live.  This  limitation  is,  in  effect^  only  for 
a  certain  nuniber  of  Lives  in  being,  and  twenty  yean 
after.  During  the  period  of  the  suspension  of  the 
inheritance  the  right  of  enjoyment  is  not  suspended : 
for  every  person  who  is  successively  brought  within 
,the  scheme  of  the  Gifts  is  to  take  for  ninety-nine  years, 
if  he  shall  so  long  live,  and  if  the  terms  of  one  hundred 
and  twenty  years  and  twenty  years  shall  so  long  con- 
tinue. That  is  the  extreme  boundary.  The  limitation 
for  ninety-nine  years  if  a  life  or  lives  shall  so  long  last, 
is  clearly  within  the  rule  ag^iinst  Perpetuities ;  and  the 
terms  of  one  hundred  and  twenty  years  and  twenty 
years  are  noticed  only  to  show  that  the  right  of  enjoy- 
ment, under  these  terms  is  independent  of,  and  not 
affected  by  the  suspension  of.  the  Inheritance.  In  the 
Case  of  Mogg  v.  Mogg(r)  the  Court  was  of  opinion  no 
Perpetuity  existed  as  to  Leaseholds  for  years  deter- 
minable on  Lives,  even  though  there  might  be  a  re- 
newal, and  probably  would  be  renewals  under  the 
Tenant  right.  The  ground  of  that  opinion  was,  that 
there  could  not  be  any  Perpetuity,  because  the  Estate 
was  determinable  with  Lives  in  being.  In  King  v.  Cot- 
ton (s),  the  Court  decided  that  a  Gift  over  on  a  general 
failure  of  Issue  was  not  void,  inasmuch  as  the  Estate  of 
the  Testator  was  confined  to  a  term  of  years  determin- 
able on  the  deaths  of  Lives  in  being.  In  Mr.  Fearne^s 
Treatise  (0^  many  instances  of  this  sort  are  given,  and 
he  himself  puts  the  instance  of  an  Executory  Devise  for 


(r)i  Mer.  654.  (s)  2  P.  W.  674. 

(0  Cont.  Rem.  488. 


CASES    IN    CHANCERY. 


199 


Life  to  one  in  esse,  to  take  effect  on  a  dying  without 
Issue ;  he  treats  it  as  good,  because  it  must  take  place 
or  fail  during  the  Life  in  being.  In  Oakes  v.  Chalfont  (u) 
that  point  was  recognized  as  good  Law.  So  in  the 
present  case,  as  each  succeeding  person  is  to  take  on]y 
for.  niivety-nine  years  if  he  shall  so  long  live^  there  can 
not  be  any  Perpetuity.  It  is  impossible  to  object  to 
the  Limitation  to  the  first  taker,  unless  it  be  contended 
that  the  whole  Trust  is  void.  But  there  is  at  all  events 
a  clear  Trust,  which,  even  if  void  in  its  full  extent,  is  of 
such  a  character  that  the  Court  must  execute  it  so 
far  as  it  is  consistent  with  the  rules  of  Law.  The 
doctrine  of  cy  pres  must  be  applied  to  it.  The  Case 
of  TregonwellY.  Sydenham  (x)  is  a  conclusive  Autho- 
rity on  that  point.  In  that  Case  the  Testator  created 
a  term  of  sixty  years,  and  directed  an  accumulation 
for  the  benefit  of  persons  to  be  ascertainable  at  a 
future  period,  so  that  the  Trust  was  void  to  a  certain 
extent.  The  Court  sustained  the  term  which  was 
limited,  in  toto,  and  took  so  much  of  the  Trust  as 
was  valid,  and  executed  it,  as  in  Pembert(m*s  Case ; 
and  as  to  that  part  of  the  Trust  which  was  void 
on  the  ground  of  remoteness,  and  as  tending  to  a  Per- 
petuity, it  was  held  that  the  Heir-at-law  was  entitled  to 
the  Residue  of  the  Term  by  a  resulting  Trust.  This  case 
is  an  Authority  to  support  the  Limitations  for  Lives  in 
being  in  the  present  Case,  even  if  the  more  remote  Gifts 
should  not  be  supported ;  and  even  though  (which  is 
very  unlikely)  it  could,  consistently  with  the  Law  as  it 
now  stands,  be  established  that  the  term  of  twenty 
years,  in  reference  to  the  trust  of  that  term  and  the 
mode  of  enjoyment,  is  too  remote,  the  doctrine  of 
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cy  pres  most  support  the  Limitation  for  the  lives  id 
being.  If  it  be  objected  that  this  Testator  makes,  not 
only  the  Father  and  the  Son,  bnt  likewise  the  Grandson 
and  the  Great-grandson,  all  Tenants  for  life  in  suc- 
cession, and  that  these  remote  Gifts  have,  as  in  ordinary 
eases,  a  tendency  to  a  perpetuity,  the  answer  is  that 
it  is  a  fallacy  to  apply  the  Rule  to  the  Gifts  in  this 
Case.  The  plan  of  the  Will  is  different.  The  Gifts 
are  only  for  existing  Lives,  named  in  the  Will,  and 
twenty  years  beyond  the  death  of  the  Survivor :  and 
it  cannot  be  said,  truly  and  consistently  with  attentim 
to  legal  accuracy,  that  the  Gift  has  reference  to  the 
life  of  the  first  taker,  or  of  any  other  person  who  may 
take  to  the  most  remote  period  of  both  terms.  At 
the  death  of  one  first  donee,  the  next  taker  is,  by 
express  terms,  to  come  into  the  enjoyment,  and  is,  un- 
questionably, by  express  terms,  brought  into  the  enjoy- 
ment for  a  period  determinable,  not  only  with  his  own 
life,  but  (and  this  is  most  important  to  the  decision,)  a 
period  determinable  with  the  terms  of  years,  and  these 
terms  must  determine  with  lives  of  person^in  being,  and 
twenty  years.  It  will,  probably,  be  admitted  that  there 
is  not  any  objection  to  the  limitations  so  far  as  they  re- 
late to  Lives  in  being,  and  that  the  objectionable  part  is 
the  last  term  of  twenty  years.  Even  if  that  objection 
were  admitted,  it  would  affect  the  Trust  only  as  to  the 
term  of  twenty  years,  because  the  Trust,  so  far  as  it  is 
good,  must  be  executed.  Granting,  therefore,  for  the 
purposes  of  the  Argument,  that  the  term  of  twenty  years 
was  improperly  added,  and  that  the  Limitations  do,  to 
that  extent,  contravene  the  Law  against  Perpetuities,  and 
that  the  Gift  of  the  Freehold  and  Inheritance  is,  by  rea- 
son of  the  term,  too  long  suspended,  still  the  enjoyment 
of  the  intermediate  takers  is  not,  during  the  firs    term. 
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deteiminable  with  lAres,  exposed  to  objection.    Al- 
thoagh  the  ulterior  Gifts  be  void,  the  Will  is  so  framed 
that  the  other  parts  of  the  Will  may  be  good.    The 
first  part  of  the  Will,  which  directs  an  accumulation  for 
twenty-one  years,  may  be  good^  and  also  the  second 
party  which  gives  the  enjoyment  to  lives  in  being, 
although  the  third  or  ulterior  Gift  of  the  Freehold  and 
Inheritance  may  be  wholly  void  as  against  the  Heir-at- 
Law.    On  the  other  hand,  if  the  Limitation  for  twenty 
years  is  also  good,  then  the  Inheritance  is  well  given  in 
Equity,  because  it  might  be  well  given  at  Law  in  the 
same  form.    And  if  the  Inheritance  be  well  given,  then 
the  Residue  of  the  Personal  Estate  is  also,  for  this  pur- 
pose, well  given.    If,  however,  it  should  be  held,  that 
the  Freehold  and  Inheritance  are  not  well  given,  then 
unquestionably  it  must  be  conceded  that  the  Heir-at- 
Law  is*  at  the  Testator's  death,  entitled  to  the  benefit  of 
the  Gift  which  fails.    It  will  be  contended  that,  although 
the  Gift,  as  to  the  Personalty,  should  fail,  still  there  is 
nothing  to  impeach  the  validity  of  the  Trust,  which 
directs  the  Personalty  to  be  laid  out  in  the  Purchase  of 
Real  Estate.    It  is  understood  that  the  parties  who 
attempt  to  impeach  the  limitations  in  this  Will  mean,  on 
the  Authority  of  Tregonwelly.  Sydenham,  already  cited,  to 
contend  that,  although  the  Gift  of  the  Personalty  should 
fail,  there  is  a  sufficient  indication  of  the  intention  of 
the  Testator  to  purchase  real  Estates  with  the  Per*- 
sonalty,  so  as  to  give  his  Heir-at-law  the  benefit  of  that 
direction  and  of  that  Trust    Nothing  of  this  sort  was 
decided  in  Ttegonwell  v.  Sydenham,  or  in  any  other  case 
in  which  a  Trust  has  been  created  for  the  benefit  of 
other  Persons,  and  ultimately,  perhaps,  for  the  Heir- 
at-law,  but  not  in  his  character  of  Heir.     The  Gift 
here  is  to  each  of  the  Persons,  mentioned  in  the  pre- 
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ceding  clause,  for  ninety-nine  years,  if  he  should  so 
long  live  and  the  terms  of  one  hundred  and  twenty 
years,  and  twenty  years,  or  either  of  them,  should 
so  long  continue.  It  next  -  prescribes  the  mode  of 
enjoyment,  and  it  is  to  be,  in  succession,  to  each  Person 
for  ninety-nine  years,  if  he  should  so  long  live,,  deter- 
minable with  the  terms;  and,  after  the  determination 
of  the  respective  Estates  of  the  first  and  other  sons  of 
George  Benggugh,  and  of  the  Persons  who  for  the  time 
being  shall  be,  or  who,  in  case  of  the  death  of  his 
Parent,  would  be  Heir-male  of  the  body,  there  is  finally 
a  Trust  for  the  Persons  who  may  be  Heirs-at-Law.  But 
this  last  Trust  is  not  to  the  Heirs  as  Heirs.  The  Tes- 
tator gives  nothing  to  the  Heir  quasi  Heir,  as  Heir 
and  claiming  by  descent,  but  uses  the  word  as  descriptio 
persona.  The  Testator  having  directed  the  mode  of 
enjoyment  during  the  period  of  the  Terms  and  the  Sus- 
pension of  the  Gift  of  the  Inheritance,  next  directs 
the  mode  in  which  the  Inheritance  shall  be  conveyed. 
He  prescribes  that,  from  and  after  the  expiration  or  other 
sooner  determination  of  the  term  of  one  hundred  and 
twenty  years,  determinable  as  aforesaid,  and  twenty 
years,  the  Trust  Estates  should  be  settled,  conveyed  and 
assured  by  the  then  Trustees  to  and  upon  such  Person 
or  Persons  as  would,  at  that  time,  be  entitled  to  the 
same,  in  case  they  had  been  devised  in  a  stated  manner, 
viz.  in  strict  Settlement.  The  period  at  which  this  Con- 
veyance is  to  be  made,  and  when  the  Suspension  of  the 
Inheritance  is  to  end,  is,  by  this  arrangement,  brought 
within  the  limits  of  the  rule  prescribed  by  Law  against 
Perpetuities :  for  it  is  to  be  at  the  end  of  one  hundred 
and  twenty  years  from  the  death  of  the  Testator,  deter- 
minable with  Lives  in  being,  and  twenty  years  (not 
the  full  term  of  Twenty-one  years,  which  might  have 
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been  taken)  beyond  that  period.  In  effect,  on  thedeatti^ 
of  the  SurviTor  of  several  Lives,  and  twenty  years  from 
the  death  of  the  Survivor.  If  it  be  objected  as  to  the 
term  of  twenty  years,  that  there  cannot  be  any  abso- 
lute term  beyond  the  Lives  in  being,  unless  with  refe- 
rence to  Minority,  how  can  such  a  proposition  be 
reconciled  with  the  case  of  hloyd  v.  Carew  {y\  which 
allowed  the  validity  of  a  Limitation  after  Lives  in  being 
and  a  term  of  one  year  certain,  not  having  any  refe- 
rence to  Minority?  And  if  a  term  for  one  year  cer- 
tain can  be  taken  without  reference  to  Minority,  a 
Limitation  over  must,  consistently  with  the  Rule  against 
Perpetuities,  be  good,  unless  the  term  exceeds  twenty- 
one  years.  The  leading  object  of  this  Testator  in 
framing  this  Will  was  to  bring  it  within  the  Rule 
against  Perpetuities,  and  to  prevent  the  vesting  of  any 
Estates  of  Freehold  or  Inheritance,  within  these  limits, 
in  any  of  the  Parties  to  whom  .Gifts  are  made.  A 
vesting  in  the  mean  time  would  have  defeated  his  great 
purpose.  Many  Clauses  and  Declarations  were  intro- 
duced with  the  view  of  expressing  that  intention,  and 
excluding  all  inference  and  construction  to. the  con- 
trary. Until  the  period  shall  arrive  when  the  Convey- 
ance i0  directed  to  be  made,  it  is  impossible  to  ascertain 
the  precise  Person  who  shall  answer  the  description 
which  the  Testator  gives  of  him  to  whom  that  Convey- 
ance is  to  be  made.  If  the  Limitations  had  not  been 
so  framed,  it  might  have  happened  that  his  intentions 
might  have  been  defeated  by  a  Fine  with  Proclama- 
tions. 
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To  leave  no  doubt  as  to  his  intention,  the  Testator 
has  introduced  several  ancillary  Clauses;  and  he  de- 
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ctareg  that  the  limitations  used  in  describing  the  Per- 
son  to  whom  the  Conveyance  is  ultimately  to  be  made^ 
are  used,  merely  and  simply,  for  the  purpose  of  ascer* 
taining  the  Person,  and  not  for  the  purpose  of  making 
any  immediateDeviseorGifttothem,  or  raising  anyimme- 
diate  Estate  in  the  Freehold  and  on  the  Inheritaneei  by 
way  of  Trust  or  otherwise,  and  that  Heirs,  or  Heirs  of  the 
body,  are  to  take  as  Purchasers.  This  was  done  to  avoid 
the  operation  of  the  Rule  in  SheU^s  Case.  The  power 
given  to  the  Trustees  to  convey,  to  each  person  in  suc- 
cession who  is  to  have  an  Estate  for  ninety-nine  years 
if  he  shall  so  long  live,  an  Estate  for  life,  was  in- 
serted for  the  purpose  of  enabling  them  to  give  to  such 
persons  a  qualification  to  sit  in  Parliament,  or  exercise 
those  other  privileges  which  belong  only  to  persons  in 
whom  an  Estate  of  Freehold  is  vested.  The  clause  a& 
to  the  Personal  Estate  is  in  conformity  with  the  other 
clauses,  which  direct  Purchases  to  be  made  of  Real 
Estates  out  of  the  accumulated  Rents  and  Profits. 


On  the  whole,  therefore,  this  Will  must  be  construed 
without  regard  to  the  providence  or  improvidence 
of  such  complex  Limitations.  It  must  be  construed 
according  to  the  rules  of  Law,  as  they  now  stand. 
The  proposition  on  which  the  Will  mainly  depends  is, 
the  rule  of  Law  that  any  man  may,  in  the  most  express 
terms,  limit  his  Property  so  as  to  suspend  the  vesting 
of  it  for  any  number  of  lives  in  being  and  twenty-one 
years  after  the  determination  of  those  Lives.  That  is 
the  utmost  limit;  and  no  Gift  is  too  remoffe  which 
does  not  transgress  that  boundary.  To  say  that  the 
rule  is  that  the  Su^ension  can  only  be  during  Lives  in 
being  and  a  period  of  Minority,  is  not  recognized  by 
any  Authority,  and  is  in  direct  opposition  to  the  Deci- 
sion of  the  House  of  Lords  in  Lloyd  v.  Carew,  and  in 
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tlirect  opposition  to  the  certificate  of  the  Judges  of  the 
Court  of  Common  Pleas  in  Beard  v.  Westcott^  and  also 
(it  may  be  safely  said)  to  the  certificate  of  the  Judges  of 
King's  Bench  in  that  case.  With  respect  to  Gestation, 
some  argument  may,  perhaps,  be  raised:  it  may  be 
saidy  if  a  period  is  allowed  for  Gestation,  with  reference 
to  Birtti,  why  is  not  the  period  of  Twenty^-one  Years  to 
have  reference  to  Minority?  The  two  cases  are  per- 
fectly distinct.  Gestation  has  reference  to  a  person 
who  is  im  esse ;  for  it  is  now  settled  that,  for  all  pur- 
poses of  benefit,  a  Child  in  the  Womb  is  a  person 
in  esie,  and  can,  as  such,  take  by  description. 
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To  sum  up  these  observations : — In  the  first  place, 
the  Gift  for  accumulation  during  a  period  of  twenty-one 
years  is  good,  as,  independently  of  the  Common  I«aw, 
founded  on  and  governed  by  the  Statute  39  &  40 
Geo.  3,  c.  98. 

Secondly,  The  Gifts  for  enjoyment  during  the  period 
of  Suspension  of  the  Freehold  and  Inheritance  are  good, 
because  they  are  all  confined  to  ninety-nine  years,  if 
the  Parties  respectively  shall  so.  long  live,  and  if  the 
terms  of  one  hundred  and  twenty  years  and  twenty 
years  shall  so  long  continue. 


Thirdly,  The  Gift  of  the  Freehold  and  Inheritance 
of  the  Estate,  to  take  effect  on  the  determination 
of  the  terms  of  one  hundred  and  twenty  years  and 
twenty  years,  is  not  too  remote ;  because  the  first  of 
these  terms  is  determinable  with  Lives  in  being  at  the 
death  of  the  Testator;  so  that  the  whole  period  of 
Suspension  is  only  for  a  certain  number  of  lives  in 
being,  and  twenty  years  after  the  death  of  the  Survivor; 
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and  therefore  within  the  limit  which  the  Law  has  by 
its  rules  prescribed  against  the  inconvenience  of  Per- 
petuities. 

Mr.  Wilbraham,  for  the  same  Trustees : — 

The  Law  allows  the  Inheritance  to  be  suspended 
without  inquiring  as  to  the  purpose,  or  requiring  that  it 
should  have  any  referenoe  to  the  Person  who  is  ultimately 
intended  to  take  the  Estate.  From  the  earliest  period. 
Estates  have  been  allowed  to  be  limited,  not  for  the 
Life  which  is  to  enjoy  them,  but  pour  autre  vie.  If, 
therefore,  an  Estate  might  be  limited  to  a  Person, 
without  reference  to  the  beneficial  enjoyment,  when  the 
Law  afterwards  permitted  Limitations  to  be  extended 
to  the  term  of  twenty-one  years  after  Lives  in  being, 
there  i^  the  same  reason  for  allowing  the  twenty-one 
years  to  be  taken  without  reference  to  the  Person  to 
enjoy  the  benefit.  The  term  of  twenty-one  years  ob- 
viously has  reference  to  Minority,  on  account  of  the 
disability  of  the  Object  of  the  Gift.  Now  a  Leasehold 
Estate  may  be  rendered  unalienable  as  long  as  a  Free- 
hold. But,  in  applying  the  principle  to  the  case  of 
Leaseholds,  it  entirely  fails ;  because  an  Infant  has  the 
power  of  disposing  of  a  Leasehold  Estate,  by  WiU,  at 
the  age  of  fourteen ;  nevertheless  it  never  was  dis- 
puted that  a  term  of  twenty-one  years,  to  commence 
after  Lives  in  being,  might  be  created  out  of  a  Lease- 
hold Estate.  The  very  terms  in  which  the  Rule  is 
constantly  stated  exclude  the  reference  to  Minority. 
For  it  is  not  said,  ''  That  the  Gift  must  take  effect 
within  the  period  of  a  life  or  Lives  in  being,  and  the 
period  of  Minority  afterwards,"  but  "  during  a  life  or 
Lives  in  being,  and  twenty-one  years  afenvards."  And 
it  appears,  from  the  39th  and  40th  Geo.  3.  c.  98,  that 
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the  Legislature  considered  the  period  of  Minority  and 
the  term  of  twenty-one  years  as  equivalent  to  each 
other.  Next,  as  the  terms  of  one  hundred  and  twenty 
years  and  twenty  years  are  confined  to  the  peri9d  of 
which  the  Law  prescribes,  those  terms  are  well  created, 
and  consequently,  the  Limitations  which  are  to  take 
effect  on  the  determination  of  those  terms  are  valid. 
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Mr.  Swatm,  who  appeared  for  the  other  Trustee, 
declined  to  offer  any  Argument  to  the  Court. 

Mr.  Sugden  and  Mr.  Lynch  appeared  for  the  per* 
sonal  Representative  of  Mrs.  Bdcketts^  who  was 
one  of  the  Testator's  next  Kin  : — 

Mr.  Sugden, — The  Limitations  in  this  Case  are  clearly 
beyond  the  Limits  which  the  Law  allows.  On  the  other 
side  it  is  argued  that  the  accumulation  for  the  first  period 
is  good  by  the  Statute.^  Then  it  is  said  that  the  terms 
for  one  hundred  and  twenty  years  and  twenty  years  are 
good ;  and,  therefore,  that  all  the  Limitations  to  take 
effect  within  their  duration  are  also  good.  Again,  it  is 
contended  that  the  inheritance  is  suspended  (which  it 
is  strange  sliould  be  admitted,  as  it  is  an  objection  to  all 
the  Limitations,)  and  that,  at  the  determination  of  the 
terms,  the  Inheritance  is  to  become  vested  in  some  Per- 
son or  other ;  but  who  that  Person  is  to  be,  it  is  admitted 
that,  at  present,  it  is  quite  impossible  to  say.  This  is 
the  greatest  attempt  at  a  Perpetuity  that  was  ever  made ; 
greater  than  in  Thellusson's  Case.  For  it  is  admitted 
that  eighty  or  ninety  years  hence,  and  not  sooner,  will 
be  the  time  for  discussing  who  the  Person  is  in  whom 
the  Inheritance  is  to  vest.  The  whole  object  of  tlie 
Will  is,  clearly,  to  establish  a  Perpetuity.     It  is  said  on 
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the  other  side^  that  the  Limitations  should  be  consi- 
dered separately.  But  the  proper  course  is,  to  consider 
whether  the  Limitations,  all  taken  together,  are  not 
Toid  as  an  attempt  at  a  Perpetuity.  It  has  been  as- 
serted that  the  sgth  and  40th  Geo.  3.  c.  98,  is  a  Le- 
gisIatiTe  Declaration  that  the  term  of  twenty-one  years 
may  be  added  as  a  positive  term.  But  that  is  not  the 
true  construction  of  the  Act.  It  is  expressed  in  the 
alternative,  and  provides  that  no  accumulation  shall 
take  place  except  for  the  life  of  the  Grantor,  or  the 
term  of  twenty-one  years  from  his  death,  or  during  the 
Minority  of  any  Person  who  shall  be  living,  or  in  ventre 
sa  mere  at  the  time  of  the  Grantor's  death.  It  makes 
nothing  lawful  that  was  not  so  before.  The  object  of 
the  Legislature  was  to  restrain  the  improper  use  made 
of  the  Rule  that  allowed  accumulation  to  be  co-exten- 
sive with  the  Suspension  of  the  Limitations,  and  to  con- 
fine it  within  the  more  limited  period.  But,  if  the  con- 
struction now  contended  for  be  right,  the  Act  would, 
in  fact,  allow  accumulation  for  a  longer  period  than 
was  before  permitted.  It  was  decided,  in  Marshall  v. 
Holloway  (z),  that  you  cannot  have  a  general  Clause  of 
Accumulation  during  the  Minority  of  every  Person  who 
may  become  entitled  under  the  Settlement,  but  must 
confine  it  to  some  limited  period  allowed  by  law.  In 
deciding  this  Case,  Lord  Eldon,  0.  followed  the  Case 
of  Lord  Southampton  v.  the  Marquis  of  Hertford  (a),  in 
which  it  was  held  that  it  was  impossible,  in  such  a  Case, 
to  divide  the  Clause,  and  to  hold  the  Will  to  be  opera- 
tive upon  those  Persons  who  were  Minors  and  tn  esse, 
and  therefore  within  the  Rule  of  Law,  from  those  who 


(z)  3  Swan.  433. 
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were  without  the  Rule  of  Law,  as  being  bom  at  too  1897. 

remote  a  period,    and  that  therefore  the  Clause  was  ' 

altogether  void.    It  is  clear  therefore  that  this  Will  can-  Behgouoh, 

not  deriTe  any  aid  from  this  Act  of  ParUament.  „     ^' 

This  Testator  has,  through  the  medium  of  the  terms 
of  one  hundred  and  twenty  years  and  twenty  years, 
attempted  to  establish  a  Perpetuity  :  and  that  attempt, 
like  every  other  of  the  same  nature,  must  fail.  Tlie 
limitations  which  are  to  take  effect  during  the  con- 
tinuance of  these  terms  would  be  instantly  declared 
void  in  a  Court  of  Law ;  and  it  is  not  in  the  power  of 
a  Court  of  Equity  to  give  validity  to  any  Limitations 
of  the  Equitable  Interest  which  would  not  be  good 
if  they  were  Limitations  of  the  Legal  Estate.  An 
Estate  may  certainly  be  limited  to  an  unborn  Son :  but 
if  there  is  one  rule  more  solemnly  settled  than  another, 
it  is  that  you  cannot  limit  a  succession  of  Life  Estates 
to  an  unborn  Son,  and  the  Sons  of  that  unborn 
Son. 

To  try  the  validity  of  these  Limitations  let  them  be  con- 
sidered as  Legal  and  not  as  Equitable  Limitations.  The 
6rst,  which  is  the  term  of  twenty-one  years,  created  for 
the  purpose  of  accumulation  is  allowed  to  be  authorized 
by  the  Statute.  Then  comes  the  Gift  to  the  Nephew  ' 
George  for  ninety-nine  years,  if  he  should  so  long  live, 
and  if  the  terms  of  one  hundred  and  twenty  and  twenty 
years  should  so  long  continue.  So  far  it  is  good.  After 
the  death  of  the  Nephew  it  is  given  to  his  first  and 
other  Sons  for  ninety-nine  years,  if  the  same  two  terms 
BO  long  endure.  This  brings  the  Gift  to  unborn  Sons, 
which  i$  also  good.  But  then  there  is  a  Gift  to  the 
unborn  Sons  and  their- issue,  in  succession,  for  ninety- 
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nine  years,  if  they  so  long  live  and  the  two  terms 
shall  so  long  last.  There  is  a  clear  authority  that  such' 
a  Limitation  is  void,  Somerville  v.  Lethbridge {b).  That' 
Case  decided  that  Limitations  to  a  Succession  of  un- 
born Sons,  for  ninety-nine  years  if  they  should  so  long 
live,  are  all  void  beyond  the  Limitation  to  the  first 
unborn  Son.  If  this  Will  therefore  had  been  prepared 
without  the  insertion  of  those  material  words,  and  if 
the  terms  of  one  hundred  and  twenty  years  and  twenty 
years  shall  so  long  continue,  no  Lawyer  could  have 
contended  for  a  moment  that  the  Limitations  were 
not  altogether  void.  Continuing  then  to  consider  these 
as  Legal  Limitations,  after  the  twenty-eight  lives  drop 
and  the  term  of  twenty  years,  which  is  a  term  in 
gross,  ends,  at  that  remote  period,  the  Person  is  to  be 
ascertained  who  is  to  take  the  Inheritance  as  a  Pur- 
chaser. And  who  is  he  to  be  ?  He  is  to  be  the  Person 
who  would  have  been  entitled  in  case  the  Estate  had 
been  limited  according  to  that  course  of  Limitations 
which  the  Law  allows.  It  is  not,  therefore,  until  that 
remote  period  that  the  Testator  adopts  the  course  of 
Limitations  which  the  Law  sanctions.  If  these  had 
been  Legal  Limitations  would  they  have  been  good  ? 
It  is  clear  they  would  not.  Is  then  the  Law  against 
Perpetuity  to  be  evaded  by  such  machinery  as  this  ? 
llie  Law  has  said  that  a  Succession  of  Life  Estates 
cannot  be  given  to  unborn  Issue ;  and  yet,  if  the  Limi- 
tations of  this  Will  are  to  be  supported,  there  is  a  con- 
trivance by  which  any  Testator  may  easily  evade  the 
rule  of  Law.  The  reason  why  the  Legal  Estate  in  Fee- 
simple  is,  by  this  Will,  vested  in  Trustees  is,  that  it 
was  felt  that  there  was  no  chance  of  supporting  the 
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lamitations  if  they  have  been  made  of  the  Legal 
Estate.  The  first  step  of  the  Testator  towards  evad- 
ing the  rule  of  Law  is,  to  dispose  of  the  Legal  Fee ;  and 
then  he  makes  the  Equitable  Interest  the  subject  'Of 
his  attempt  at  a  perpetuity.  But  the  rule,  that  Equity 
follows  the  Law,  must  defeat  that  attempt.  The  whole 
FeeHsimple  being  vested  in  Trustees,  the  Limitations 
are  still  more  objectionable  than  if  they  had  been 
Legal  Interests,  because  there  is  no  division  of  the  In-/ 
heritance.    The  Trustees  have  no  particular  Estate. 
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The  entire  Equitable  Interest  is  disposed  of;  and  the 
Limitations  of  it  must  be  subject  to  the  same  rules  as 
the  Limitations  of  the  Legal  Fee.  This  Testator,  after 
vesting  the  Legal  Fee  in  the  Trustees,  proceeds  to  dole 
out  the  Equitable  Fee  amongst  his  Family.  He  makes 
his  Nephew,  George,  Tenant  for  ninety-nine  years,  if 
he  should  so  long  live;  he  gives  similar  interests  to  the 
eldest  Son,  Omndson,  &.c.  of  that  Nephew,  in  succes- 
sion; and,  after  the  dropping  of  twenty-eight  Lives,  and 
the  expiration  of  a  term  in  gross  of  twenty  years, 
computed  from  the  death  of  the  Survivor,  he  gives  the 
Inheritance  to  the  Person  who  would  have  taken  it 
under  the  Common  Limitations.  Unless  the  mode  of 
Limitation  can  alter  the  rule  of  Law,  it  is  impossible 
that  such  a  Will  can  be  supported. 


If  these  Limitations  are  clearly  bad,  it  is  impossible 
to  make  them  effective  by  inserting  Limitations  for 
a  term  of  one  hundred  and  twenty  years,  if  twenty- 
eight  Persons,  or  any  of  them,  shall  so  long  live,  and 
for  a  term  of  twenty  years  beyond  that ;  because  these 
latter  Limitations  have  no  apparent  operation  and  exist 
nowhere  but  on  .paper.      No  sucb  Limitations    were 

Vol.  L  q 


212 
Bjbxgouoh 


CASES    IN   CHANCERY. 

ever  before  attempted ;  and  although  it  ha«  been  stated 
that  there  are  in  existence  Drafts,  prepared  by  Lawyers 
whose  names  cannot  be  mentioned  without  the  greatest 
respect^  whiob  contain  Limitations  that  are  very  remotei 
yet  no  instance  can  be  produced  of  their  having  beea 
sctually  used  in  practice. 


As  to  the  cases  which  have  been  cited  as  authorities 
for  the  validity  of  this  Will,  none  of  them  go  to  the 
extent  stated  in  the  argument.    And  it  is  impossible  to 
refer  to  the  history  of  the  Law  on  this  subject  without 
being  surprised  at  the  slow  progress  which  it  made; 
for  the  Duke  ofNorfoWB  Case  is  not  of  great  antiquity ; 
and  yet  the  whole  question  there  was  whether  Limita- 
tions Over,  confined  to  Lives  in  being,  were  void.    The 
CBse  of  Lloyd  Y.  Carew  (b)  certainly  goes  further  than  any 
other  that  has  been  decided.  But  it  is  impossible  to  take 
it  as  an  authority  to  support  the  Limitations  in  this  Will. 
The  Limitation  over,  in  that  case,  was  to  take  effect  upon 
the  failure  of  Issue  living  at  the  death  of  the  Survivor 
of  the  Husband  and  Wife :  and  the  period  of  twelve 
months  was  allowed,  merely  to  give  time  fbr  payment 
of  the  4,000  /.,  which  was  a  condition  imposed  on  the 
object  of  the  Limitation  over.    But  the  period  when 
the  Limitation  over  was  to  take  effect,  was  the  failure 
of  the  Issue  of  the  Marriage  upon  the  death  of  the 
Survivor,  and  not  at  the  expiration  of  twelve  months 
after  that  event. 

It  is  clear  that,  if  there  was  not  a  failure  of  Issue  at 
the  death  of  the  Survivor,  the  Limitation  over  could 


{b)  Show.  P.  C.  137 ;  S»  C.  Free.  Ch.  7a, 
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never  operate.    And,  even  looking  at  this  Case  in  the 
point  of  view  most  favourable  to  the  Limitations  in  this 
Will,  it  authorizes  the  addition  of  twelve  months  only 
to  Lives  in  being  as  the  period  within  which  the  Limita- 
tion over  must  have  effect ;  and  those  twelve  months 
added  for  a  specific  and  reasonable  purpose.    In  the 
Duke  of  Norfolk*s  Case,  Lord  Nottingham  said  that  he 
would  stop  wherever  any  inconvenience  appeared :  that 
is  the  true  principle.   In  Lloyd  v.  Carew  it  was  argued, 
on  one  side,  that  the  Courts  had  never  gone  beyond 
Lives  in  being  (as  they  certainly  never  had);  and,  on  the 
other,  that  there  was  no  inconvenience  in  allowing  twelve 
months  for  payment  of  the  Money.    Yet  the  Court  of 
Chancery,  the  Chancellor  being  assisted  by  the  C.  J«  of 
the  Common  Pleas  and  another  Judge,  decided  against 
the  validity  of  the  Limitation.    It  was,  however,  sup- 
ported by  the  House  of  Lords.  But  no  such  proposition 
wafl  advanced  throughout  the  whole  Case,  not  even  in 
argument,  as  that  a  period  of  twenty-one  years  after 
Lives  in  being  might  have  been  interposed  before  the  Li- 
mitation over,    llie  Case  of  Taylor  v.  Biddal  (c)  turned 
merely  opon  Infancy.     No  Case  that  ever  occurred 
excited  more  attention,  or  was  more  elaborately  ai^ed, 
tbm  Stephens  v.  Stephens  (d):  and  it  has  always  been 
considered  as  one  of  the  most  leading  Cases  in  the  Law ; 
yet  it  is  plain  that  none  of  the  Counsel  or  Judges,  at 
that  time,  had  any  notion  that  a  limitaticm  to  take 
effect  after  lives  in  being  and  a  further  term  of  twenty- 
one  years  as  a  term  in  gross,  could  be  supported*    The 
Certificate  of  the  Judges  contains  the  following  sen- 
tence:— ^However  unwilling  we  may  be  to  eittend 
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Executory  Devises  beyond  the  rules  generally  laid  down 
by  our  predecessors,  yet,  upon  the  authority  of  that 
Judgment  (Taylor  v.  Biddal)  and  its  conformity  to 
■several  late  determinations  in  Cases  of  terms  for  yeaiSi 
and  considering  that  the  power  of  alienation  will  not  be 
restrained  longer  than  the  Law  would  restrain  it,  vk. 
during  the  infancy  of  the  first  Taker,  which  cannot 
reasonably  be  s&id  to  extend  to  a  Perpetuity ;  and  that 
this  construction  will  make  the  Testator's  whole  dis- 
position take  effect,  which,  otherwise,  would  be  defeated, 
'We  are  of  opinion  that  the  Devise  before  mentioned 
may  be  good  by  way  of  Executory  Devise/'  In  the 
Case  of  Long  v.  Blachall  (e)  there  was  no  reason  why 
the  opinion  of  the  Court  of  King's  Bench  should  have 
been  taken,  if  the.rule  was  that  a  good  Limitation  could 
be  made  to  take  effect  after  lives  in  being  and  a  whole 
period  of  twenty-one  years  from  the  determination  of 
the  Lives;  for  the  question  there  was  as  to  the  allow- 
ance of  a  few  months  for  gestation.  So  in  Routledge  v. 
Dorril(f)  there  was  an  unlimited  power  given  to  a 
Parent  to  appoint  to  her  Issue ;  and  the  Court  was 
of  opinion  that  an  execution  of  the  power  would  be 
void  unless  it  were  confined  to  Persons  in  esse  at  the 
death  of  the  Parent  Neither  in  that  case  nor  in  any 
other  was  it  thought  possible  to  add  a  term  of  twenty- 
one  years  after  Lives  in  being  as  the  period  within 
which  a  Limitation  over  could  be  made  to  take  efiect. 
In  Jee  v.  Audley  (g).the  Bequest  over  to  the  Daughters 
of  John  and  Elizabeth  Jee  was  held  to  be  too  remote,  as 
it  extended  to  Daughters  who  might  be  bom  after  the 
Testator's  death.  The  Will  in  Thellusson'%  Case  did 
nothing  in  comparison  with  what  is  attempted  here. 


<0  7  T*B.  100.    (/)  s  Ves.  jun.  357.    (g)  1  Cox.  324- 
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It  merdy  directed  an  accumulation  for  nine  Lives  then 
extant,  and  the  Estate  is  then  to  vest  in  possession. 
So  that  there  is  no  .term  of  twenty-one  years,  no  time 
for  gestation,  and  no  terms  of  one  hundred  and  twenty 
years  and  twenty  years.  If  the  limit  allowed  by  Law 
is  such  as  is  contended  for,  Thellussan's  Case  would  not 
*  have  occupied  three  minutes  in  argument. 

•    In  the  Case  of  Crooke  v.  De  Vande9^{h),  the  question  8th  Mar^ 

was  upon  the  remoteness  of  a  Limitation  which  Was  to 

take  effect  at  the  end  of  an  absolute  term  of  thirty  years 

after  the  Testator's  death ;  and  the  Lord  Chancellor  y^tis 

of  opinion  that  it  was  a  void  limitatioh,  and  he  so 

decided. 

»  I  will  now,  in  addition  to  the  authorities,  show  to  the  , 
Court  what  has  been  the  opinion  of  all  the  Judges  at 
the  several  times  in  which  this  question  has  been 
agitated.  And  I  will  undertake  to  show  that,  although 
there  may  be,  in  some  of  the  books,  a  general  stater 
ment,  by 'a  Judge  in  his  Judgment,  that  the  utmost  term 
allowed  is  Lives  in  being  and  twenty-one  years,  yet 
that  it  can  not  be  considered  that  he  intended  it  to  be 
taken  as  a  term  in  grosa;  all  that  is  meant  is,  that  it  is 
the  utmost  limit ;  but  it  is  never  said  that  that  term 
must  not  be  measured  by  something  else. 

,  The  Law  originally  allowed  Estates  to  be  limited  pour 
autre.vie:  and,  as  it  considered  an  Estate  to  a  man  for 
his  own  life  to  be  greater  in  value  than  an  Estate  to 
him  for  the  lives  of  a  thousand  other  persons,  it  allowed 
Limitations  to  be  made  for  any  number  of  Lives.    Bui 

(fi)  9  Ves.  197* 
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when  yon  measure  a  Life  agaiost  any  other  giteff 
number  of  LiTes,  not  with  reference  to  the  value  of  the 
Estate  in  point  of  limitation  and  in  point  of  Law,  but  in 
point  of  duration,  it  is  absurd  to  say  that  a  thousand 
Lives  are  not  of  more  value  than  a  single  Life.  The  Law 
then  having  sillowed  of  .the  creation  of  Estates  for  any 
number  of  existing  Lives,  it  was  afterwards  converted 
to  the  purpose  of  a  Limitation,  without  reference  to  the 
Lives  which  were  to  be  the  measure  of  enjoyment 
But  this  could  not  be  the  case  viith  respect  to  the  term 
of  twenty-one  yeacs :  for  that  term,  tdken  as  a  term  in 
gross  after  Lives  in  being,  has  reference  to  nothing; 
tiiere  is  nothing  to  which  you  can  refer  it,  except  the 
minority  of  the  party.  The  rule  laid  down  by  every 
Judge  who  has  spoken  on  the  subject  is,  that  an  Estate 
may  be  rendered  unalienable  during  Lives  in  being  and 
twenty-one  years  and  a  few  months,  allowing  for  ges* 
tation.  As  then  those  few  months  are  allowed  for 
gestation,  must  not  the  twenty-one  years  be .  allowed 
for  minority  ?  Medical  men  are  not  agreed  as  to  the 
exact  period  of  gestation.  Some  of  them  allow,  even 
twelve  months.  So  that  if  the  additional  months  have 
no  reference  to  gestation,  the  term  may  be  extended 
to  twenty-two  yean  absolutely.  For  if  the  twenty-one 
years  are  not  measured  by  minority,  how  ean  the 
additional  months  be  measured  by  gestation  ?  It  would 
be  absurd  to  say  that  that  which  flows  from,  or  is  ancil- 
lary to,  the  former  term,  is  to  be  considered  as  having 
reference  to  gestation,  but  that  the  term  itself  is  to  be 
an  absolute  one,  without  reference  to  any  event.  It 
has  been  said  that  the  term  of  twenty-one  years  could 
not  have  been  chosen  with  reference  to  minority  and 
the  disability  of  alienation  attendant  upon  it,  because 
the  same  term  has  been  fixed  upon  as  to  Leaseholds, 
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to  which  the  reason  does  not  apt>ly ;  As  an  infimt  may 
dispose  of  a  Leasehold  Estate  at  the  age  of  fourteen. 
ThiS|  however,  proves  nothing :  for  though  an  infant 
may  dispose  of  a  Leasehold  ^tate  by  Will,  he  cannot 
by  CcmtracL  Besides  the  rnie  by  which  the  same  term 
was  allowed,  both  with  respect  to  Leaseholds  and  Free* 
holds,  was  founded  in  convenience :  for  Estates  generally 
consist  of  both  species  of  Property^  which  cannot  be 
separated  without  great  disadvantage;  and  therefore 
the  same  rule  was  applied  to  one  as  to  the  other, 
altbottgh  the  same  reason  for  it  did  not  e^ist. 
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I  will  now  call  the  attention  of  the  Court  to  whlit  ha» 
been  said,  by  successive  Judgefii,  on  the  question  whe~ 
ther  or  not  the  term  of  twentyK>ne  years  can  be  taken 
as  a  term  in  gross:  and  Lord  Alvanlty  is  the  only 
Judge  who  haft  expressed  his  opinion  on  this  ques* 
tion  explicitly  (•).  In  Thettuson  v.  Woodford  (ft),  Mac-- 
donaUt  C.  B.  in  delivering  the  opinion  of  the  Judges 
states  the  rule  in  this  way :  ''  With  an  easy  interpret 
tatioD^  we  find  from  Lord  Hoitingham  what  that  ten*- 
dency  to  a  perpetuity  is  which  the  policy  of  the  Law  has 
considered  as  a  public  inconvekuence,  tiamely,  where 
an  executory  devise  would  have  the  effect  of  making 
Lands  unalienable  beyond  the  time  which  is  allowed  in 
Legal  Limitations^  that  is,  beyond  the  time  at  which  one 
in  remainder  would  attain  his  age  of  twenty-one,  if  he 
were  not  bom  when  the  Limitations  were  executed." 
Then  he  says,  in  another  passage :  ''  I  understand  him 
to  mean  that,  wherever  Courts  perceive  that  such  would 
be  the  effect,  whatever  may  be  the  mode  attempted, 
that  effect  must  be  prevented  ;  and  he  gives  the  same. 


(t)  See  4  Ves.  337.        (A)  1  New  Rep.  386^ 
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but  no  greater  latitude  to  Exectitoi^  DeviseSi  and  to 
Executory  Trusts,  as  to ,  Estates  Tail.  This  has  evei 
since  been  adopted."  And,  in  another  part  of  the  same 
Report,  that  learned  Judge  says :  "  The  established 
length. of  time  during  which  the  vesting  may  be  sus- 
pended is  during  a  life  or  Lives  in. being,  the  period 
of  gestation,  and  the  infancy  of  such  posthumous 
child.''  It  is  quite  clear,  from  these  passages,  that  the 
Chief  Baron  considered  the  Rule  to  be  that  the  twenty- 
one  years  could  not  be  .taken  as  a  term  in  gross.  >  The 
Counsel  for  the  Trustees  referred  to  the  Case  of  Longy, 
Blackall(l)j  as  containing  the  Judgment  of  Lord 
Kenyan,  C.  J.  in  support  of  their  Argument.  The 
whole  of  that  Judgment,  and  especially  the  following 
passage,  is  directly  in  my  favour  :  ''  It.  is  an  established 
rule  that  an  Executory  Devise  is  good  if  it  must  neces- 
sarily happen  within  a  life  or  Lives  in  being  and 
twenty-one  years,  and  the  fraction  of  another  year, 
allowing  for  the  time  of  gestation."  The  Case  that 
was  next  cited  was  Keiley  v.  Fowler  (m).  It  appears, 
from  the  Judgment  of  Wilmoi,  C  J.  in  that  Case,  that 
it  was  the  opinion  of  that  learned  Judge  that  the 
term  of  twenty-one  years  was  allowed  in  the  Case  of 
Infancy  only.  The  same  doctrine  is  laid  down  in 
Thellusson  v.  fVoodford(n),  and  in  the  reasons  offered 
by  the  Counsel  for  the  Crown  in  the  same  Case  (0), 
particularly  in  the  following  passage :  "  Every  Exer 
cutory  Devise  is  good  that  does  not  tend  to  make  an 
Estate  unalienable  beyond  the  period  allowed  by  Law 
as  to  legal  Estates,  which  cannot  be  rendered  una- 
lienable beyond  the  time  at  which  the  remainder-man 


(/)  7  T.  R.  100. 

(»)  4.  Vcs.  260  &  264. 


(fit)  Wilm.  306,  307. 
(0)  See  i  New  Rep.  379* 
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who  was  not  in  existence  at  the  time  of  the  Limitation 
of  the  Estate  would  arrive  at  the  age  of  twebty-one." 
There  is  an  opinion  of  Mr.  Yorkers  (j^),  who  was  very 
mach  concerned  in  all  the  Cases  that  arose  on  perpe- 
tuities, in  which  he  states  that,  by  way  of  executory 
devise  or  springing  use,  the  Inheritance  may  be  sus- 
pended from  vesting  during  a  Life  or  lives  in  being, 
or  during  the  infancy  of  the-  first  unborn  Tenant  in  Tail ; 
but  it  can  be  suspended  no  longer.  And,  in  the  Duke 
of  MarlboTougVs  Case  {q\  we  have  the  reai^ons  for  the 
rule  assigned  by  Mr.  Yorke^  and  they  are  thus  ex- 
pressed: ''This  arises  from  the  policy  of  the' Law 
against  perpetuities,  that  the  vesting  of  the  Inheritance 
or  Ownership  may  not  be  suspended  beyond  the  com- 
pass of  a  Life  or  lives  in  being,  or  beyond  the  age  of 
twenty-one  years  of  the  first  unborn  Tenant  in  Tail, 
during  whose  Infancy,  the  Law  itself  will  restrain  his 
power  of  alienation." 


2\g 

1837. 

Bengough 
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When  Lord  Alvanley,  M.  R.  came  to  give  his  opinion 
to  the  Lard  Chancellor,  in  Thellusson^s  Case,  it  having 
appeared  to  him  that  Mr.  Justice  Buller  had  laid  down 
the  rule  in  a  way  that  would  authorize  the  taking  of 
the  term  of  twenty-one  years  as  a  term  in  gross 
(although  on  looking  accurately  at  the  whole  of  the 
learned  Judge's  argument,  it  will,  I  think,  appear  that 
he  did  not  mean  so  to  lay  down  the  rule),  his.  I<ordship 
was  so  strongly  impressed  that  the  rule  .was  otherwise'^ 
that,  although  it  was  not  necessary  to  decide  the  point, 
he  could  not  refrain  from  stating,' in  the  following 
words,  what  his  view  of  that  poiilt  was  (r) :  <'  As  to 

(jf)  a  Ca.&  Op.  440.    iq)  3  Bro.  P.O.  345;  Tomlins's  Edit, 
(r)  4  Ve8/337.  •  ' 
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the  period  of  twenty.<»ie  years  (speaking  of  the 
learned  Judge  who  decided  Long  v.  Blackdll)  thtit 
cotdd  not  be  hia  meaning ;  nor^  with  submission  to  the 
learned  Judge  who  immedial;ely  preceded  me,  has  it 
cter  been  considered  as  a  term  that  may,  at  all  events, 
be  added  to  such  Executory  Devise  or  Trust.  I  have 
only  found  this  dktnm,  that  Estates  may  be  nnafienable 
for  lives  in  being  and  twenty-one  years,  merely  be- 
cause a  Life  may  be  an  Infant,  or  en  ventre  samere: 
therefore,  I  am  clearly  of  opinion,  that  that  expression 
cCmnot  be  held  to  mean  more  than  Children  in  the 
womb  at  the  Testator's  death*" 


Then  came  the  case  of  Beard  v.  WeUcM,  which  was 
twice  argued  in  the  Court  of  Common  Pleas.  When 
tihe  cause  was  brought  on  before  the  lard  Chancelhr, 
upon  the  Judges'  certificate,  his  Lordship,  though  lK>t 
without  reluctance,  granted  a  case  to  the  K.  B.  The 
Judges  of  that  Court  returned  their  certificate,  and  the 
ImA  Ckaneelhr  confirmed  it,  (f).  This  decision  was 
made  at  the  close  of  all  the  authorities  \  it  has  not  been 
appealed  from,  and.  cannot  be  shaken. 

Some  reference  has  been  made  to  text-writers.  Mr. 
Feome's  opinion  has  been  referred  to  in  support  of 
these  Limitations.  After  stating  many  of  the  Cases 
that  have  been  cited  in  the  course  of  this  argument, 
he  draws  the  rule  thus :  ^'  The  Limitations  in  the  two 
last-cited  Cases  were  confined  to  vest  within  a  certain 
number  of  months  after  the  end  of  a  Life  in  being. 
Bui  these  are  not  the  utmost  limits  allowed  for  Execu-* 
tory  Devises ;  for  the  Courts  have  gone  as  &r  as  to 

<«>  See  5  Taunt.  393;  5  B.  &  A*  801 )  and  1  Turn.  &  Rubs.  25. 
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admit  of  Executory  Devises  limited  to  vest  within  thtf 
compass  of  twenty-one  years  after  the  period  of  a  life 
in  being.  That  was  admitted  in  the  case  of  Taylor  v. 
Biddal  ($)"  And  then  he  cites  those  Cases  in  which 
twenty-one  years  were  adimtted  for  the  porposie  of 
infiuM^y.  In  no  one  pastoge  of  his  book  does  he  spfeak 
of  the  question ;  nor  did  it  occur  to  his  mind^  as  one 
that  eoidd  be  raised,  whether  the  term  might  or  not 
be  a  teras  in  gross.  That  passage,  therefore,  cannot 
be  considered  as  an  authority  upon  the  subject. 


i8s7. 
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The  Case  next  cited  is  Heaih  v.  Heath  (t).  That 
Case  has  never  been  denied  to  be  Law.  But  there  the 
term  of  twentynme  years  was  not  taken  as  a  term  in 
gross,  but  with  reference  to  the  Limitations  of  the 
Estate.  A  Fee  is  given,  if  the  Devisee  have  Issue  ^o 
survives  him  and  lives  to  attain  the  age  of  twenty-one ; 
and,  in  that  case,  that  Issue,  which  is  the  first  line  of 
generation,  will  take  a  disposable  Inheritance,  and  that 
Fee,  which  was  given  for  the  purpose  of  descent,  will 
not  go  over,  but  remain  in  the  Devisee  so  as  to  desc^id 
to  his  Issue.  But  if  the  Devisee  have  not  a  Son  who 
lives  to  take  a  disposable  right  in  the  Inheritance 
descended  from  him,  then- it  is  to  go  over.  And  that 
is  as  cleariy  within  the  rule  now  contended  for,  as  any 
Case  which  could  be  put.  And,  therefore,  though  so 
mudi  relied  on,  it  has  not  the  slightest  bearing  on  the 
case,  as  opposed  to  the  view  of  it  now  submitted  to  the 
Court.  If  that  be  so,  it  may  now  be  asserted  that  the 
rule  is,  that  the  term  of  twenty-one  years  cannot  be 
taken  as  a  term  in  gross ;  and,  if  it  cannot,  then,  unques- 
tionably, all  these  Limitations  fall  to  the  ground.   For  if 


(i)  C^att  Rem.  431 1  7th  ed.     (0  1  Bro.  C.  0. 147* 
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they  are  void  as  to  the  twenty  years,  they  are  void  ?»* 
to  the  Lives  in  being.  For,  if  there  be  any  rule  of  Law  • 
more  sacred  than  another,  it  is  that  a  Limitation,- 
which  is  in  itself  illegal  in  point  of  perpetuity,  can 
not  be  controlled  or  corrected*  At  least  it  cannot 
be  done  here ;  as  it  is  all  one  Limitation.  For  it  is  to  * 
Trustees. for  one  hundred  and  twenty  years, .during 
twenty-eight  lives,  and  for  twenty  years  after  the  death 
of  the  Survivor.  It  is  impossible  to  sever  them.  It 
is  one  Limitation,  and  not  two.  But  suppose  that  the 
twenty  years  could  be  cut  off,  what  would  become  of 
the  Limitation  over?  For  that  Limitation, is  not  upon 
the  determination  of  any  term  of  the  former  Limita* 
tion,  but  is  to  take  effect  when  the  one  hundred  and 
twenty  years  shall  expire  by  the  determination  of  the 
Lives;  and  the 'twenty  years  after  shall  end.  Then 
when  is  the  Limitation  over  to  operate?  At  the  end 
of  the  Lives  ?  That  is  contrary  to  the  Testator's  direc- 
tion. By. the  Law  of  the  Country,  no  Judge  has  the 
power  of  saying  that  that  which  is  not  to  arise  till  the 
end  of  certain  lives  and  twenty  years  after,  shall  arise 
at  the  end  of  the  lives,  without  waiting  for  the  expira- 
tion of  the  twenty  years.  If  the  Limitations  have' gone 
too  far,  and  cannot  be  sustained  in.  point  of  Law,  then, 
according  to  Beard  v.  Westcott,  they  are  all  void.  Sup- 
pose, for  the  sake  of  argument,  that  the  Court  should 
be  of  opinion  that  the  Limitation  might  be .  severed, 
and  be  held  good  for  the  one  hundred  and  twenty « 
years,  and  void  for  the  twenty  years,  then  the  Case 
would  be  precisely  similar  to  ^Biard  v.  JVektcott.  For 
tile  Testator  has  said  that  the  Children  of  George  Ben- 
gough,  and  their  Issue,  to  the  latest  Generation,  shall,* 
during  the  existence  of  the  lives  and  the  absolute  term, 
of  twenty  years,  take  the  Estate  in.  the  way  hc^ lias 
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pointed  out ;  and  that  the  right  of  the  Person  to  take, 
as  a  Parcbaser,  under  the  second  set  of  Limitations, 
shall  not  arise  until  all  the  Lives  shall  have  dropped, 
and  the  twenty  years  have  expired.  If  then  the  twenty 
years  are  cutoff,  the  consequence  will  be  that  there 
will  be  Persons  who  would  be  in  esse  and  willing  to 
take,  if  they  could  be  allowed  to  do  so  by  Law,  during 
the  remainder,  of  that  term  of  twenty  years ;  but  they 
cannot. take  during  that  term,  because  it  is  void;  and 
yet  ihe  Gift  over,  can  not  be  accelerated,  because  the 
Testator  has  said  that  no  Person  shall  take  the  Estates, 
as  a  Purchaser,  until  the  expiration  of  that  term. 


fl^3 
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Next,  with  respect  to  that  Proviso  in  the  Will  which 
authorizes  the  Trustees  to. give  the  persons  entitled  to 
the  Income  of  the  Estates,  an  absolute  Estate  of  Free- 
hold for  their  Lives,  instead  of  an  Estate  for  ninety-* 
nine  years.  This  clause  makes  void,  at. once,  all  the 
Limitations.  For  it  enables  the  Trustees  to  give  Li^e 
Estates  to  the  third  generation  of  descendants.  It  is 
plain,  therefore,  that  it  was  the  intention  of  thisTestator 
to  evade  the  rule  of  Law,  although  his  professed  object 
is  to  keep  within  it.  In  former  attempts  at  perpetuities, 
powers  were  given  to  the  Trustees,  as  a  tenant  in  tail 
came  in  esse,  to  restrict  him  to  an  Estate  for  Life,  and 
to  make  his  Sons  purchasers.  But  those  attempts 
invariably  failed ;  and  yet  it  never  occurred  to  any  one 
to  confine  the  exercise  of  the  power  to  a  certain  number 
pf  Lives  and  twenty-one  years  after.  If  the  rule  be  as 
is  contended  for,  a  Testator  may  limit  his  Estate  ta. 
Persons  in  esse,  for  their  Lives,  with  remainders  to  their 
Issue  in  tail,  and  give  a  power  to  the  Trustees  to  cut 
down  the  Estates  Tail  into  Estates  for  life  during  the 
Lives  of  all  the  Members  of  both  Houses  of  Pariiament 
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and  twenty-one  years  after  the  death  of  the  sairiving 
Member. 

The  objection  to  taking  the  twenty-one  yean  as  a 
term  in  gross  is,  that  the  person,  who  is  to  take  at  the 
ttipiratioB  of  the  term,  may  be  an  infimt,  and  thereby 
alienation  be  restrained  for  twenty-one  years  more,  and 
the  analogy  between  limiting  Estates  in  strict  Settle* 
neat  and  by  executory  Devise  be  destroyed.  Whereas 
if  the  terai  be  taken  -mik  reference  to  infancy,  alien- 
ation cannot  be  restruned  for  a  longer  period  than 
twenty-one  years  after  the  Testing  of  the  Estate ;  and 
the  analogy  is  preserved.  It  is  admitted  that  the  Limi- 
tations of  this  Will,  taken  abstractetfy,  would  be 
illegal.  But  it  is  said  that,  because  they  issue  out  of 
a  limited  interest,  or  are  circmnscribed  within  the  terms 
of  one  hundred  and  twenty  years  and  iweatf  years, 
they  are  valid.  Although  this  is  stated  as  an  acknow- 
^dgedruleof  Law,  and  is  the  foundation  of  the  arguments 
in  favour  of  the  WiU,  not  even  a  dictum,  has  been  or 
can  be  produced  to  establish  it*  For  Limitations  are  to 
be  judged  of,  with  reference  to  perpetuity,  not  by  the 
quantity  of  the  Interest  out  of  which  they  are  to  issue, 
but  by  their  Legal  Effect;  and  nothing  could  be  more 
inconvenient  than  to  hold  tfae  same  Limitatiomi  good  in 
one  case  and  bad  in  another.  The  only  Case  that 
baa  been  refienedto  as  an  authority  upon  this  point  is 
Kitig  V.  CoUon(u).  It  is  observable,  in  that  Case,  that 
the  term  never  coukl  exceed  the  Life  of  Lady  Cotton, 
and,  therefore,  the-  Court  might  have  put  a  difiet^nt 
caonstraction  on  die  weeds  '^heirs  of  herbody"*  from 
what  they  would  have  done  if  the  term  had  been  an 


(s)  Q  P.  W.  674. 
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absolute  one.  But  the  Court  came  to  no  decision  at 
all  upon  the  validity  of  the  Limitation.  Suppose  an 
Estate  held  for  Lives  were  granted  to  A.  and  the  Heirs 
of  his  body,  and,  for  want  of  such  Issue  to  jB.  and  the 
Hehrs  of  his  body ;  could  it  be  contended  that  the 
words  ''  for  want  of  such  Issue  "  ought  to  be  confined 
to  a  fidlure  of  Issue  during  the  lives,  and  that,  therefore, 
A,  did  not  take  a  fttost  Estate  Tail  ?  No ;  but  in  strict 
analogy  to  the  cflfecft  given  to  the  same  Limitation  out 
of  a  fee-sinple  Estate,  it  would  be  held  to  give  A,  a  quasi 
Estate  TaiL  So  if  a  term  of  ninety-nine  yearsdetermi- 
naUe  on  the  dropping  of  a  life,  is  granted  to  a  Person 
and  the  Heirs  of  his  Body,  the  grantee  takes  the  entire 
Interest,  for  this  reason,  because  the  same  limitation 
out  of  an  Estate  in  Fee-simple  would  hdve  given  an 
Estate  Tail;  and,  therefore,  the  Law,  as  it  does  not 
allow  of  such  an  estate  in  a  chattel,  would  give  an 
Interest,  as  nearly  as  possible,  to  the  same  extent,  for 
the  sake  of  effectuating  the  intention.  Consequently 
the  Limitations  out  of  these  terms  must  be  governed 
by  precisely  the  same  rules  as  Limitations  out  of  a  Fee* 
simple  are ;  and  therefbre  they  are  void.  But  si^ipoee 
that,  on  account  of  the  limited  Interest  out  of  which  an 
Estate  is  to  arise,  a  Testator  may  exceed  the  regular 
boundary  of  legal  limitatioa;  still  these  limitations 
would  be  void.  For  hi»re  there  is  no  divided  Bstatev 
but  the  entire  Fee-simple  is  absolutely  vested  in  the 
TrusteeSf 


925 


It  18  now  to  be  considered  how  the  personal  Estate 
is  operated  upon  with  iefi»ence  to  the  real  Estate* 
The  personal  Estate  ia  direcAed  to  be. invested  in  Lsad^ 
which  Land  is  to  be  settled  to  the  same  uaea  as  the  real 
Estate  before  devised.    If  then  the  Court  should  be  of 
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opinion  that  the  Trusts  which  are  created  of  that 
Estate  are  void,-  the  necessary  consequence  is,  that  the 
Gift  of  the  personal  Estate  would  altogether  fail ;  be- 
cause the  purposes  to  which  the  real  Estate  are  to  be 
applied,  are  purposes  which  are  not  allowed  by  Law ; 
and,  therefore,  the  Trust  would  be  one  not  authorized 
by  Law,  and  the  next  of  Kin  would  become  entitled  to 
the  Money.    The  Case,  -  which  has  been  referred  toj  of 
Tregonwell  ▼•  Sydenham  {x\  is  distinguishable      The 
Court  of  Exchequer,  when  it  came  before  them,  were 
of  opinion  that  the  Trust  upon  which  the  Money  was  to 
be  applied  was  void,  as  being  too  remote,  and  that  the 
Devisees,  who  were  Devisees  of  the  Estate  subject. to 
the  Trust-term,  would  take  the  Estate  discharged  from 
the  Trusts.    The  House  of  Lords  reversed  that  Deci- 
sion, and  held  that,  although  the  purposes  for  which 
the  Term  was  created  might  be  void  in  Law,  and/  there- 
fore, could  not  be  carried  into  execution,  yet,  as  the 
Rents  were  severed  from  the  real  Estate,  and  directed 
to  be  absolutely  raised  and  invested  in  real  Estate,  the 
Heir-at-Law  was  entitled  to  have  those  Rents  raised 
and  paid  to  him  for  his  own  benefit.    It  does  not  appear 
to  have  occurred,  to  the  learned  Persons  who  decided 
that  Case,  that  the  consequence  of  illegality  on  account 
of  perpetuity  is  different,  in  almost  every  respect,  from 
that  of  other  invalid  dispositions.    If  an  Estate  for  Life 
is  given  with  remainder  over,  and  the  Person  to  whom 
the  Life  Estate  is  given  is  incapable  of  taking  it,  the' 
remainder  is  instantly  accelerated.   But  if  the  particular 
Estate  is  void  on  account  of  perpetuity,  there  is  no 
acceleration ;  and  even  that  which  otherwise  would  be' 
a  good  remainder,  altogether  ceases  and  is  void.^    If 
would,  therefore,  seem  that  there  was  great  occasion  to 

(*)  3  Dow,  194. 
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mippbse  that  the  Decision  of  the  Court  of  Exchequer 
VTBB  right.  But,  be  that  as  it  may,  the  distinction  be- 
tween that  Case  and  the  one  now  before  the  Court  is, 
that  this  is  a  case  of  personal  Estate  to  be  applied  in 
the  purchase  of  real  Estate,  which  is  to  be  settled  to 
OSes  which  are  void ;  and,  therefore,  there  is  no  object 
in  making  the  investment  But»  in  that  Case,  the 
Rents  were  portions  of  the  real  Estate,  and,  the  dis- 
positions being  void,  the  House  of  Lords  decided  that 
the  Heir  took  that  which  was  taken  away  from  the 
Devisee,  and  not  properly  given  to  any  body  else. 
That  Decision,  therefore,  has  no  bearing  on  the  present 
Case.  The  consequence  is  that  this,  being  personal 
Estate,  must  retain  its  character  of  personal  Estate, 
and  the  purpose  of  investment,  being  such  as  is  not 
allowed  by  Law,  cannot  take  effect ;  and  the  next  of 
Kin  are  therefore  entitled  to  it,  as  undisposed  of. 
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Mr.  Ij/nch :— The  plan  by  which  this  Testator  has 
endeavoured  to  effect  the  object  which  he  had  in  view, 
as,  in  substance,  that  which  has,  on  former  occasions, 
been  attempted,  but  which  has  always  failed,  that  is,  to 
give  successive  life  Estates,  or  rather  Estates  for 
years  determinable  upon  Lives,  not  only  to  Persons 
living  at  his  decease,  but  to  their  Sons  not  then  born, 
and  to  the  ChQdren  of  such  Sons  ad  infinitum,  declaring, 
at  the  same  time,  that  each  Person  is  to  take  as  a  Pur« 
chaser :  And  the  first  question  is  as  to  the  validity  of 
the  Trusts  declared  of  these  two  Terms  of  years ;  and 
the  next,  as  to  the  validity  of  the  Terms  themselves. 


It  is  clear,  from  the  Cases  which  have  been  cited,  of 
Somervilk  v.  Lethbridge,  and  Beard  v.  Westcott,  that 
all  the  Limitations  in  this   Case  or  Trusts  declared 

Vol.  L  k 
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subsequent  to  that  to  the  first  Son  of  the  Plaintiff,  ait 
void;  and,  that  being  so,  that  the  Terms,  supposing 
them  to  be  valid,  cannot  support  Trusts  in  themselves 
illegal :  and,  on  the  other  hand,  that,  if  these  Terms 
are  invalid,  the  Trusts  which  depend  on  them  must  fail. 
It  has,  however,  been  urged  that  these  Terms  are  valid, 
and  are,  therefore,  capable  of  supporting  Trusts  in 
themselves  invalid.  But  that  cannot  be :  for  you 
cannot  effect  by  indirect  means,  that  which  cannot  be 
done  by  direct  means ;  and  if  these  Terms  are  idtro- 
duced  into  this  Will  for  no  other  purpose  than  to  evade 
the  Law,  they  cannot  be  supported,  and  cannot  support 
Trusts  in  themselves  illegal.  Terms  for  years  are  ge- 
nerally introduced  into  Wills  and  Marriage  Settlements, 
for  the  purpose  cff  raising  Portions  or  Charges,  or  other 
sums  of  Money,  in  order  to  provide  for  the  necessities 
of  Families.  The  Terms  for  years  are  not  introduced 
into  this  Will  for  any  such  purpose.  The  legal  Estate 
is  not  conferred  on  Trustees,  distinct  from  the  Holders 
of  the  Inheritance,  in  drder  that  th6y  may  raise  a  sum 
of  Money  to  provide  for  the  necessities  of  a  Family. 
The  whole  legal  fee  simple  is  vested  in  the  Trus  ''des, 
and  they  are  merely  directed  to  stand  possessed  of  a 
portion  of  the  Inheritance  for  the  Terms  of  one  hundred 
and  twenty  years,  and  twenty  years.  But  they  have  no 
duty  to  perform :  and  the  only  purpose  for  which  those 
Terms  are  created,  is  to  evade  the  Law. 


If  the  Testator  did  not  wish  to  confer  the  legal  Estate 
on  his  Devisees,  nothing  could  have  been  easier  for  him 
than,  after  giving  the  legal  Estate  in  fee  simple  to  the 
Trustees,  to  declare  the  Trusts.  Those  Trusts  would 
have  been  for  the  Plaintiff,  for  ninety-nine  years,  if  he 
should  so  long  live,  with  Remainder  to  his  Son,  for 
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ainetyniuie  years,  if  he  sbp^i  90  long  liye,  with  Re^^ 
mainder  to  hi^  Heir  M^ie  ibr  ninety -nioe  yearsi.  if  he 
should  80  long  live.  But  the  framer  of  this  Will  knew 
well  that  such  Trusts  would  be  as  void  in  Equity  as  a 
JUmitation  to  the  same  effect  would  be  void  in  Law : 
and  therefore  it  was  that  he  introduced  into  this  Will 
what  may  fairly  be  called  a  contrivance  to  evade  the 
Law.  Suppose  a  leg^  Term  of  years  had  been  created, 
and  that  the  Trustees  of  it  were  to  raise  a  sum  of 
Money  for  the  benefit  of  a  Person  at  the  age  of  thirty ; 
such  a  Gift  would  be  void  according  to  the  Case  of 
Crooke  v.  De  Vatides.  It  was  not  contended  there,  and 
could  not  be  contended  in  the  Case  put,  that  the  vali- 
dity of  the  Term  could  support  the  validity  of  the  Gift. 
Supposing  then  these  Terms  to  be  valid,  they  cannot 
support  Gifts  which  are,  in  themselves,  illegal.  If  the 
Court  puts  the  two  Terms  out  of  its  consideration,  and 
views  the  Will  as  if  they  had  not  been  introduced,  there 
is  an  end  of  the  question. 
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The  boundary  fixed  by  the  Law  for  an  Executory 
Devise  is,  a  Life  in  being  and  a  Term  of  twenty-one 
years.  But  that  Term  cannot  be  a  Term  in  gross ;  but 
must  be  with  reference  to  the  minority  of  the  Person 
from  whom  the  Estate  is  to  go.  There  is  another 
qualification,  and  a  very  reasonable  one,  to  be  annexed 
to  this  rule,  which  is,  that  a  Testator,  availing  himself 
of  the  indulgence  of  the  Law  in  allowing  him  to  limit 
his  Estate  at  all  by  way  pf  Executory  Devise,  is  not  to 
commit  a  fraud  on  that  indulgence,  as  the  Testator  in 
this  Case  has  done,  by  the  use  which  he  has  made  of 
these  two  Terms,  ^nd  by  the  number  of  Lives  upon 
which  he  has  made  the  Term  of  one  hundred  and 
twenty  .years  to  depend.     They  are  twenty-eight  in 
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uumberi  and  eleven  of  them  entirely  unconnected  with 
the  Persons  intended  to  take  beneficially.  ?' 

In  Thellusson's  Case  it  was  argued  that  the  Testator 
had,  in  fact|  substituted  Years  for  Lives,  and  thereby 
committed  a  fraud  on  the  indulgence  of  the  Court. 
There  the  Uves  for  which  the  accumulation  was  directed 
were  nine  only ;  and  the  cestui  que  vies  were  imme- 
diately connected  with  the  enjoyment  of  the  Estate* 
Here  the  Testator  has  openly  substituted  Years  fpr  Lives. 
He  might  as  well  have  taken  the  Lives^  of.  atl  tbc; 
inhabitants  of  North  and  South  America  as  the  twenty- 
eight  he  has  tiJcen,  eleven  of  whom  are  perfect  straiigers 
to  the  Persons  who  are  beneficially  to  take. 

It  is  almost  unnecessary  to  refer  to  Lade  v.  Holford(y), 
where  the  probable  suspense  of  Property  for  twenty-six 
years  was  held  to  be  illegal;  and  in  Proctor  v.  Z%e 
Bishop  of  Bath  and  Wells  {z\  the  probable  suspense  of 
Property  for  twenty-four  years  was  held  to  be  invalid. 

Macdonald,  C.  B.  in  delivering  the  opinion  of  the 
Judges  in  TheUusson  v.  Woodford^  says :  ''  But  it  is 
askedy  shall  Lands  be  rendered  unalienable  during  the 
Lives  of  all  the  individuals  who  compose  very  laige 
societies  or  bodies  of  men,  or  where  other  very  exten- 
sive descriptions  are  made  use  of?  It  may  be  answered 
that,  when  such  cases  occur,  they  will,  according  to 
their  respective  circumstances,  be  put  to  the  usual  test, 
whether  they  will  or  will  not  tend  to  a  perpetuity,  by 
rendering  it  almost,  if  not  quite,  impracticable  to  ascer- 
tain the  extinction  of  the  Lives  described,  and  will  be 
supported  or  avoided  accordingly  (a).''  And,  in  speaking 
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of  the  passages  which  have  been  ahready  cited  from 
Lord  Nottingham's  Report  of  the  DukeofNorfolVs  Cas^ 
he  says : ''  With  an  easy  interpretation;  we  find  from  my 
Lord  Nottingham,  what  that  tendency  to  a  perpetuity  is, 
which  the  policy  of  the  Law  has  considered  as  a  public 
inconvenience,  namely,  where  an  Executory  Devise 
would  have  the  effect  of  making  Lands  unalienable 
beyond  the  time  which  is  allowed  in  legal  Limitations, 
that  is,  beyond  the  time  at  which  one  in  Remainder 
would  attain  his  age  of  twenty-one,  if  he  were  not  born 
when  the  Limitations  were  executed.  When  he  declares 
that  he  will  stop  where  he  finds  an  inconvenience,  he 
cannot,  consistently  with  sound  construction  of  the 
context,  be  understood  to  mean  where  Judges  arbitrarily 
imagine  they  perceive  an  inconvenience;  for  he  has 
himself  stated  where  an  inconvenience  begins,  namely, 
by  an  attempt  to  supersede  the  vesting  longer  than  can 
be  done  by  legal  Limitation  (&).''  Gittert,  C.  B.  in  hk 
Treatise  upon  Uses,  lays  down  what  a  Perpetuity  is': 
he  says,  **  1st,  That  all  Limitations  that  tend  to  the 
prdvision  of  the  Family,  and  to  secure  against  contin- 
gencies that  are  within  the  Parties  own  immediate 
prospect,  are  to  be  fiivoured ;  sdly,  all  Limitations 
that  perpetuate  or  tend  to  perpetuity  are,  in  them- 
aelves,  ^void  and  repugnant  to  the  policy  of  the 
Law(cV' 
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Is  it  possible  for  any  one,  upon  reading  the.  Limita- 
tions contained  in  this  Will,  not  to  see  that  they  are 
exactly  those  to  which  Chief  Baron  Gilbert  alludes  as 
tending  to  a  Perpetuity.  .  ,       ^ 


{h)  I  N.  R.  386.    (c)  Gilb.  on  Uses,  3d  edit.  35g>  36o. 
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f  Th#re  it  aiiother  objeeiion  to  thcM  LimttationcKHkB 
.olgection  at  Iitw>  independent  of  thtft  whieh  arisen  oh 
the  Estecntory  DeTise.  Thejr  are  limited  to  Childieii 
of  uHbom  Persoos^  and,  tbereforei  come  within  the  rale 
that  a  possibility  cannot  be  limited  upon  a  possibility. 
On  these  grounds,  therefore^  it  is  submitted  that  these 
Trusts  are  illegal,  and,  being  illegal,  that  they  cdnnot 
be  supported  by  these  Terms,  even  supposing  they  are 
1,  and  not  used  as  an  evasion  of  the  Law. 


The  next  polttt  is,  with  respect  to  the  Term  of  twenty 
years,  which  her6  is  taken  as  an  absolute  Term.  Lord 
^Eldtm,  C.  in  delivering  his  judgment  in  Griffiths  v. 
Vere  (d)  says :  "  We  all  know  the  origin  of  this  Act  (e). 
Previously,  I  conceive,  the  Law  upon  this  point  to 
have  stood  in  this  way ;  that  you  might  by  Executory 
Devise  prevent  an  Estate  from  vesting  during  a  Life  olr 
Lives  in  being,  and  twenty-one  years,  and  a  small  por- 
tion of  time,  the  period  of  gestation.''  It  is  clear  that 
Lord  Eldon  coupling  the  twenty-one  years  with  the 
few  months  allowed  for  gestation,  clearly  referred  to 
minority. 

It  has  been  argued  that,  because  by  the  39th  and 
40th  Geo.  3,  c.  g8  accumulation  is  allowed  for  an 
absolute  period  of  twenty-one  years,  a  suspension  of 
the  vesting  of  the  Inheritance  should  be  allowed  for 
that  period.  But  that  Act  was  passed  for  the  purpose 
of  regulating  accumulation  only,  and  does  not  in  any 
way  affect  the  rule  with  respect  to  the  suspension  of 
the  vesting  of  the  Inheritance.     If  that  be  the  case, 

((/)  9  Ves.  131.        (c)  39  &  40  Geo.  3,  c  98.     / 
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there  is  an  end  to  the  Term  of  twenty  years ;  and  the 
Term  of  one  hundred  and  twenty  years  must  fall  with 
ity  because  it  is  ingrafted  on  it,  and  they  both  constitute 
one  Term :  or,  at  least,  the  Trasts  declared^  jointly,  of 
both  these  Terms,  cannot  be  carried  into  effect.  For 
here  is  one  period  composed  of  both  Terms,  upon  which 
the  Testator  says  certain  Trusts  are  to  arise.  That 
period  exceeds  the  boundary  assigned  by  Law,  and 
therefore  all  the  Trusts  must  fail.  Id.  Souihampton 
V.  The  Marquis  of  Hertford  (/).     Marshall  v.  Hollo- 
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To  decide  the  contrary  would  violate  the  intention 
f  the  Testator;  for  he  never  meant  that  the  Trusts 
should  arise  upon  one  Term  and  not  upon  the  other ; 
but  has  declared  that  they  should  arise  upon  that 
period  which  was  constituted  of  both  Terms.  If, 
therefore,  these  Terms  are  in  themselves  illegal,  if  they 
are  introduced  merely  as  an  evasion  and  contrivance, 
and  if  this  Term  of  twenty  years  is  altogether  void, 
a^d  the  Trust  of  both  Terms  is  in  consequence  void, 
it  is  admitted  on  the  other  side,  that  the  direction  to 
convey  the  Inheritance  at  the  expimtion  of  the  Term 
of  one  hundred  and  twenty  years  is  altogether  void. 
For  ii  is  quite  clear  that  the  Remainders  that  are  to 
take  effect  after  the  Estates  which  are  considered  too 
remote,  also  fail*  That  is  decided  by  several  authori- 
ties, but,  particularly,  by  the  late  Case  of  Beard  v. 
Wesicoti.  The  consequence,  therefore,  is,  that  none  of 
these  Trusts  can  be  carried  into  execution,  and,  there- 
flora,  the  real  Estate  has  descended  to  the  Heir-at-Law, 
and  the  personalty  belongs  to  the  next  of  Kin. 


(J)  2V.&B.54. 
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'  Another  question  in  this  Case  is,  whether,  incdn-^ 
sequence  of  the  direction  to  lay  out  this  Money  i» 
Land,  the  Heir-at-Law,  and  not  the  next  of  Kin,  is  tc^ 
take  it  The  direction  itself,  no  one  can  deny  it,  i» 
legal ;  but,  if  there  is  no  object  for  which  the  direction 
can  be  carried  into  execution,  there  is  no  necessity  for 
laying  out  the  Money  in  Land,  or  considering  it  as 
Land :  but  the  Court  will  consider  the  case  a»  if  there 
were  no  such  direction  given.  But  if  the  Court  shall 
consider,  that  this  direction  is  to  be  carried  into  effect, 
then  the  next  of  Ean  will  take  it  as  Land.  In  Smith  y^ 
Claxton  (g),  where  the  converse  of  this  proposition  was 
discussed,  all  the  Cases  on  that  point  were  considered; 
and  there  it  was  decided  that,  if  a  Testator  directs 
real  Estate  to  be  sold  for  certain  purposes,  and  those 
purposes  altogether  lail»^  the  Heir  would  not  only  take 
it,  but  would  take  it  as  Land.  The  Testator  has  directed 
his  personal  Estate  to  be  laid  oat  in  the  purchase  of 
Land,  for  a  purpose  which  lias  altogether  failed :  and^ 
therefore,  the  next  of  Kin  will  take  it,  and  they  will  take . 
it  as  personalty,  and  not  as  realty.  It  makes,  however,, 
veiy  little  difference  to  them  whether  they  take  it  as  per- 
sonalty or  as  realty.  But,  under  the  circumstances  of  this  > 
Case,  they  take  it  as  personalty.  With  respect  to  the 
Trust  for  accumulation,  if  the  other  Trusts  are  void,  the. 
accumulation  altogether  ceases.  As  to  the  accumala-'> 
tion,  there  is  no  objection  to  it,  it  is  an  accumulation 
allowed  by  the  Act;  but  if  the  Trusts  are  altogether 
void,  the  accuniulatioB  becomes  unnecessary.  .On  the 
grounds  stated  it  is  submitted  that  none  of  these  Trusts 
can  be  carried  into  effect,  and,  therefore,  that  the  next  of 
Kin  are  entitled  to  the  Property  as  personal  Estate^ 


(Ji)  4  Madd.  484. 
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*  Mr.  Hwme,  Mr.  Shadwell,  and  Mr.  IZo^e,  appeared 
for  Mr.  Cudell,  the  Executor  of  the  Testator's 
Widow. 

'  Mr.  Home: — ^The  question  for  the  consideration* of 
the  Court  is,  whether,  taking  the  whole  of  this  Will 
together,  it  is  not  a  fraud  upon  the  Law  against  Per-* 
petuity.  Not  one  of  the  Terms  which  this  Testator 
has  affected  to  create,  has  any  existence  for  any  pur- 
pose but  to  evade  the  rule  of  I^w.  The  Trustees  of 
the  Terms  have  in  them  the  whole  legal  and  equitable 
fee.  The  Terms  exist  on  paper  only ;  in  fact,  they  are 
all  me^ed  in  the  fee. 

In  the  first  place,  there  is  a  direction  for  accumula-^ 
tion*  Now  it  is  not  disputed  that  an  accumulation  may 
be  good  for  twenty-one  years.  But  if  the  only  pur- 
pose of  the  accumulation  be  to  further  the  ultimate 
purpose  of  the  Will,  and  that  purpose  be  to  evade  the 
Law  against  perpetuity,  and  therefore  caxlnot  take 
effect,  the  Trust  for  accumulation  must  necessarily  !fitil 
with  it.  The  object  is  to  give,  through  the  medium  of 
these  fictitious  Terms,  the  Estates  to  be  enjoyed  accord*^ 
ing  to  a  course  of  Limitations  which,  taken  by  them- 
selves, would  be  bad,  and  to  prevent  those  from  having 
the  power  to  alienate,  who,  but  for  these  Terms,  must 
take  Estates^  which,  by  the  general  policy  of  the  Law, 
are  alienable.  Though  the  rule  of  Law  be,  that  no  dis- 
position shall  be  good  by  which  alienaticm  may.  be  sus- 
pended for  a  period  longer  than  a  Life  or  Lives  in  being 
and  twenty  one  years  after ;  yet  the  converse  of  this 
rule  is  no  where  laid  down,  that  every  suspension  dur- 
ing that  period  is  good ;  but  whatever  tends  to  a  per- 
petuity, or  is  within  the  mischief  of  it  is,  whatever  may 
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be  the  ingeBoity  with  which  the  partieolat  iostm- 
Bient  has  been  framed^  a  case  for  the  inteiferenee  of 
the  Court. 

In  former  Cases  the  question  has  beeni  who  was  the 
Pemoa  who,  at  a  lisaited  period  after  the  Testator's 
death,  was  to  take  the  Estate  ?  and,  in  the  mean  time, 
it  has  been  always  dear '  either  that  a  difierent  set  of 
Persons  or  nobody  at  all  was  to  take  it.  Bnt  here  the 
TestatCHT  means  that,  from  his  death,  there  shall  be 
takers.  Persons  who,  from  his  death,  shall  be  De- 
Yisees  under  his  Will  during  the  existence  of  those 
fictitious  Terms  of  one-hundred  and  twenty  years  and 
twenty  years.  These  Persons  are  to  take,  not  for  accu- 
mulation, not  for  any  thing  collateral  to  the  Testator's 
general  objeot,  but  as  Devisees  ;  and,  at  the  expiration 
ef  one-hundred  and  twenty  years  and  twenty  years  after, 
a  new  taker  is  not  to  be  sought  for :  but  the  Person  theft 
to  take  is  to  be  exactly  the  same  as  is  to  take  under  the 
previous  Idmitations,  and,  therefore,  the  same  indivi- 
dual who,  under  the  previous  limitations,  would  be  in 
possession  of  the  Estates,  as  a  substantiye  Devisee, 
taking  in  the  course  of  succession  prescribed  by  this 
WiU. 


Mr.  Shadwell: — ^It  cannot  be  disputed  that  a  difection 
to  accumulate  personal  Estate  for  twenty-one  yeaiH 
after  the  death  of  the  Testator,  considered  by  itself,  is 
good.  But  although  the  Trust  for  accumulation,  in 
this  case,  is  good,  having  respect  to  the  length  of  time 
only  during  which  it  is  dinected  to  take  place,  yet,  if  it 
isintended  for  some  other  purpose  which  is  not  good^ 
the  Trust  itself  will  become  void,  and,  consequently, 
those  who  represent  the  Widow  and  next  of  Kin  will  be 
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entitled  (i>  The  question  then  is  whether,  inasjsittch 
as  the  Testntor  has  directed  that,  at  the  md  of  twenty^- 
one  yeans  the  accumulated  fund  shall  be  laid  out  in  the 
purchase  of  freehold  Estates,  to  be  settled  in  the  same 
manner  as  the  derised  Estates,  the  Trusts  which  are 
expressed  respecting  the  deyised  Estates,  are  good. 

In  the  first  instance  a  question  arises  whethet  the 
langut^e  in  which  these  Trusts  are  expressed  be,  itself^ 
intelligible  (  ist,  as  to  the  Term  of  one  hundred  and 
twenty  years,  if  George  BeNgough  and  twentyHsieTen  other 
Persons  sliaU  so  long  live.  What  necessity  was  thore 
for  providing  a  Term  of  ninety-nine  years  if  George 
Bengough  shall  so  long  live,  when  that  Term  was  to  be 
taken  out  of  the  Term  of  one  hundred  and  twenty  years 
if  George  Bengough  and  twenty-seven  other  Persons 
should  so  long  live?  The  Will  then  proceeds,  ''and 
after  the  determination  of  the  Estate  and  Interast  of 
each  of  the  same  Sons  respectively,  and  also,  as  the 
circumstances  of  the  case  shall  require^  after  the  deter* 
mination  of  the  Estate  of  any  Person  taking,  from  time 
to  time,  under,  or  as  answering  the  description  of  Heir 
Male  of  his  body  •/*  Whose  body  is  here  meant  ?  The 
only  Persons  mentioned  before  are  the  first  and  odier 
Sons.  And  then  it  is  supposed  that,  after  the  determi- 
nation of  the  Estate  and  interest  of  each  of  these  Sons, 
there  may  be  some  Son  who,  from  time  to  time,  may 
have  taken  under  the  description  of  Heir  Male  of  the 
body,  although  no  such  Person  is  before  mentioned, 
and,  therefore,  that  the  Estate  which  this  Person  may 
have  taken,  shall  have  determined.  And  then  the  Will 
proceeds,  ''  in  trust  for  the  Person  who,  for  tlie  time 
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being,  and  from  time  to  time,  shall  answer  the  descrip- 
tion of  Heir  Male  of  his  body/'  .  So  that  it  is,  in  sub-^ 
stance,  a  Limitation  in  trast  for  a  Son  for  life,  and, 
after  his  death,  and,  after  the  decease  of  a  Person 
answering  the  description  of  Heir  Male  of  the  Son's 
body,  in  trust  for  a  Person  who  answers  the  descrip- 
tion of  Heir  Male  of  his  body.  So  that  the  Estate  of 
the  Person  is  to  be  determined  before  he  takes  any 
Estate  at  all.  And  then  it  goes  on  to  say :  ^*  or  who,  in 
case  of  the  death  of  his  Parent,  if  such  death  had  taken 
place,  would  be  the  Heir  Male  of  his  body,  under  an 
Estate  to  be  limited  to  the  same  Son  and  the  Heirs  Male 
of  his  body/'  This  seems  to  point  to  some  other  case 
in  which  the  Estate  of  the  Person  who  was  to  have 
taken  as  Heir  Male  of  the  body  of  the  Son,  shall  have 
determined,  and  then  to  the  case  of  some  other  Person 
who,  in  the  event  of  the  death  of  bis  Parent,  would  be 
the  Heir  Male  of  his  body,. that  is.  Heir  Male  of  his 
Parent's  body.  But  it  is  not  said  what  Estate  the 
Parent  himself  is  to  take. 


The  great  question,  however,  is,  whether,  as  the  Tes- 
tator has  directed  the  Trusts  to  endure  for  a  Term  of 
one  hundred. and  twenty  years,  during  the  Lives  of 
twenty-eight  Persons,  of  whom  seven  alone  are  benefir 
cially  interested  in. the  Estate,  those  Trusts  are  not 
void  ?  In  Griffiths  v.  Vere  (k).  Lord  EUon,  C.  in  com- 
menting upon  the  decision  ofLoitg  r.  BlacJudl^sdiyB : 
**  Whether  the  Law  is  according  to  that  Decision  or 
not,  it  was  quite  a  settled .  notion,  previously,  that  you 
might,  by  Executory  Devise,  prevent  an  Estate  vesting 
for  a  Life  or  Lives  in  being  and  twenty-one  years,  with 
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tliat  small  addition  at  the  end  of  the  Life,  subject  to 
«1I  questions  as  to  the  inconvenience  from  the  circum- 
Btance  of  selecting  a  great  number  of  Lives,  which 
might  be  considered  stiijti^fice/'    So  that  Lord  £Ubii 
did  not  mean  to  say  that  the  proposition  is  generally 
true.    It  is,  however,  a  proposition  which  those  who 
attempt  to  support  this  Will,  must  prove  to  be  generally 
true.    It  is  obvious  that  there  is  a  degree  of  inconve- 
nience arising  from  the  selection  of  the  Lives  of  a  great 
number  of  Persons  not  connected  with  the  Estate. 
The  Duke  of  Nqrfolk'fi  Case  (/),  which  is  considered  as 
the  foundation,  on  which  this  doctrine  stands,  was  a 
Case  decided  by  Lord  Nottingham,h2Lyiag  regard  to  the 
particular  circumstance  that  there  was  a  convenience 
in  making  a  family  arrangement  for  the  benefit  of  the 
Persons  interested  in  the  Estate ;  and  he  held  that  the 
Trusts  of  the  Term  of  two  hundred  years  might  be  con- 
sidered as  good,  having  regard  to  the  circumstance 
that  the  different  Persons  who  were  to  take  a  benefit 
in  the  Trusts  of  the  Term,  were,-  themselves,  the  Persons 
who  were  to  take  an  interest  in  the  Estate  devised. 
Lord  Nottingham  KpflieA  his  argument  thus:   ''  The 
equity  in  this  Case  is  much  stronger,  and  ought  to 
sway  a  man  very  much  to  incline  to  the  making  good 
this  Settlement  if  he  can.    It  was  prudence  in  the  Eari 
to  take  care  that,  when  the  Honour  descended  upon 
Henry f   a  little  better  support   should  be    given  to 
Charles,  who  was  the  next  man,  and  trod  upon  the 
heels  of  the  Inheritance.''    And  he  enlarges  upon  this 
observation.    Again  he  says :  ''  If  then  this  be  so  that 
l^^re  is  a  Conveyance  made  which  breaks  no  rule  of 
Law,  introduces  no  visible  inconvenience,  savours  not 
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jo{  perpetuity,  tends  to  no  ill  example,  why  this  Bhoub} 
Jbe  void  only  because  it  ia  a  Lease  for  years,  there  ifi  no 
6en8e  in  that.  Now  if  CAarles  Howard^s  Estate  be 
gOQ^  in  Law,  it  is  ten  times  better  in  Equity,  for  it  is 
^Qrjth  the  considering  that  this  Limitation  iipon  this 
coutingeucy  bappemj^g,  (as  it  hatfi,  Qod  bi^  thanked), 
was  the  considerate  desire  of  the  family  the  circum- 
stances whereof  required  consideration,  and  this  Settle- 
ment was  the  result  of  it  made  with  the  best  advice 
they  could  procure,  and  it  was  as  prudent  a  provision 
as  could  be  made."  (m). 


There  is  no  prudence  in  the  provisions  of  this  Will. 
It  is  an  arbitrary,  imprudent  disposition  of  Property, 
and  not  in  the  least  connected  with  the  benefit  of  those 
PersoQS  who  are  entitled  to  take  uAder  it. 

Mr.  S^^is: — By  referring  to  the  different .  dicta  on 
the  subject,  it  will  appear  how  the  opimon  became  pr^ 
valent  in  the  profession  that,  by  means  of  an  Executoiy 
Devise,  an  Estate  might  be  limited  so  .as  not  to  y^eat 
till  t^i^nty-one  year9  after  liv^  in  being. 

In  the  first  place,  it  i^  jquite.$J^f^r  that  jitas  of  very 
modern  introductjipn ;  for,  other^ise>  tl^t  Ipvig  discus- 
sion,  foid  the  great  difference  of  opinion  which  took 
place  in  the  dec^sioAi  of  the  Duke  of  Norfolk's  Case, 
could  not  have  arisen.  Th«tt  Case  de<:jded,  for  the  first 
tifide,  that  an  J^ecutory  iXrust  was  good  if  it  toojk.  effect 
during  a  Life  in  being :  and,  if  any  idea  had  ousted  at 
thatiime  th^it  it  would  be  good  for  twenty-one  years 
beyond  the  Life  in  being,  much  of  the  diaQHS^ion  ip 


(m)  See  3  Ca.Ch.  36&51- 
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that  Ca^  toold  not  have  taken  place.  Lord  JfotHngham 
^d  not  mean  to  4eoide  whether  a  Life  hi  being  was 
the  ultimate  poiiift  to  which  the  saspension  of  vesting 
might  be  continued.  At  that  time  the  Case  of  Taylor 
▼.  Biddal(n)  had  jusft  been  deckled;  but  it  is  fair  to 
presume  that  it  was  not  present  to  the  mind  of  Lord 
Nottif^ham,  or  6f  the  Judges  who  assisted  bim^  "because 
it  was  impossible  to  believe  that  he  would  have  relied 
on  Pelh  V.  Brown  (o),  if  he  had  known  that,  either  two 
or  lihree  years  before,  a  Case  had  been  decided  that 
ivent  beyond  it. 

The  next  Case  ontthe  subject  is  Massenburgh  v.  A^ (p). 
But  k  appears  from  the  facts  of  that  Case,  that  it  is  not 
a  decision  that  tiie  Term  of  twenty-one  years  may  be 
takea  as  a  Term  in  gross. 

The  next  Case  in  point  of  date  is  a  Case  .not  referring 
to  real  Estate  at  all,  but  to  Personalty,  and  in  respect 
of  which  the  same  principle  was  necessarily  applied. 
It  is  the  Case  of  Maddox  v.  Stmnes  (q).  It  is  evident, 
from  the  judgment  in  this  Case,  that  it  is  no  authority 
for  taking  the  Term  of  twenty-one  yeaxs  in  gross,  but 
that  it  was  decided,  like  the  others,  mierely  with  refis- 
renee  to  the  analogy  between  the  Devise  to  take  effect 
at  the  end  of  minority,  and  a  legal  Limitation  to  a 
Person  for  Life,  with  Remainder  in  Tail,  and  which 
Remainder  in  Tail  would  not  be  disposable  until  the 
Party  obtained  his  majority. 

Next  to  that   comes   the   very  important  Case  o 
Stephens  v.  Stephens  (r),  which  had  the  singular  advan- 


241 

Benooug^i 
Edridox. 


(«)  s  Mod.  289 ;  Freem.  243 ;  ^  Eq.  Ab.  188. 

(0)  Cro.  Jac.  590.  (p)  1  Vern.  234. 

iq)  2  P.  W.  421.  (r)  Ca.  Tem.  Talb.  228. 


242 

i8«7- 
Benoouoh 

Edridgs. 


CASES   IN  CHANCERY. 

tage  of  obtaining  the  concurrence  both  of  Lord  Talh^ 
and  Lord  Hardwicke.  That,  as  appears  from  the  Judges 
certificate,  is  any  thing  rather  than  a  decision  that 
a  Term  of  twenty-one  years  in  gross  was  good.  The 
next  Case  is  Goodtitle  y.  Wood  (s).  Some  part  of 
the  judgment  in  this  case  does,  at  first,  appear  to  sup- 
port the  doctrine  contended  for  on  the  other  side;  but, 
when  it  is  considered,  as  it  ought  to  be,  with  reference 
to  the  context,  it  leaves  the  matter  precisely  where  it 
found  it.  This  was  followed  by  another  decision  by 
Lord  Hardioicke,  Sheffield  v.  Lord  Orrery  {t),  in  1745. 
He  very  evidently  there  seems  to  have  entertained  the 
same  opinion  as  he  asserted,  after  the  greatest  delibe- 
ration, in  the  Case  of  Stephens  v.  Stephens,  in  which 
there  was  no  mention  of  the  Term  of  twenty-one  years 
as  taken  absolutely,  but  as  simply  referring  to  the 
minority  of  the  Party  who  was  to  take.  In  the  same 
year  there  was  decided  in  the  Court  of  King's  Bench, 
in  the  time'  of  Lord  Chief  Justice  Lee,  the  Case  of 
GnlKver  v.  Wicket  (u).  Then  comes  another  Case 
before  Lord  Hardtoicke,  Bullock  v.  Stones  (x).  Now 
Lord  Hardwicke  does  pot  seem,  from  any  thing  that  is 
said, there,  to  have  altered  his  opinion,  or  to  have  sus- 
pected that  a  different  rule  of  Law  had  been  established 
since  the  decision  of  Stephens  v.  Stephens.  In  Good- 
man V.  Croddright  (y),  the  Court  held  that  the  Devise 
over  was  too  remote.  In  Michaelmas  Term  1759 
occurred  a  Case  that,  from  the  nature  and  magnitude 
of  the  Property,  and  importance  of  the  Parties  con- 
cerned in  it,  underwent  before  Lord  Northington  as 
great  discussion  as  any  Case  ever  did.  The  Duke  of 


(s)  Willes.  211 ;  and  7  T.  R.  103,  note.      (0  3  Atk.  282- 

(ii)  1  Wilson,  185.  (x)  2  Vez.  521. 

(y)  2  Burr.  873.    See  Harris  v.  Barnes,  4  Burr.  2157. 
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Marlborougk  v.  The  Earl  of  Godolphin  (z).    It  appears 
dear  from  the  judgment,  coupled  with  the  expres- 
sions used  by   Lord    Northington,    that   he  had  the 
same  opinion  as  his  predecessors.  Lord  Hardwkke  and 
Lord  Talbot,  entertained,  namely,  that   this  term  of 
twenty-one  years  had  never  been  considered  as  a  term 
in  gross.    The  next  decision  is  a  Case  by  Lord  iUbits- 
field,  C.  J.  (a).    This  is  a  very  strong  Case  to  show  that, 
so  recently  as  the  year  1780,  when  this  Case  was  before 
the  Court  of  "King's  Bench,  after  it  had  been  argued 
three  times,  that  Court  deciding  in  the  Case  before 
them  that  the  Limitation   over  was  not  too  remote, 
referred  to  the  Case  of  Stephens  v.  Stephens,  as  being 
the  Case  that  went  the  gi*eatest  length  that  the  Courts 
had  ever  allowed.    It  plainly  appears  that  the  ground 
on  which  the  Court  decided  in  favour  of  the  Limitation 
over  in  this   Case  was,  that  the  power  of  alienation 
would  not  be  suspended  beyond  that  period  to  which  it 
might  be  suspended  in  the  case  of  a  Contingent  Re- 
mainder in  Tail.    Then  there  is  the  Case  of  Long  v. 
Blackall(b),  in  which   Lord  Kenyon,  C.  J.  expressly 
refers  to  the  ground  on  which  the  suspension  was  al- 
lowed, as  being  analogous  to  the  Limitations  of  a  Com- 
mon Law  Conveyance.      Then   two  years  afterwards 
came  the  Case  of  Thellusson  v.  Woodford  {c),  which  is 
an  extremely  important  one,  because  all  the  law  on  the 
subject  was  fully  discussed ;  and,  in  that  Case,  for  the 
first  time,  was  the  precise  question  mooted.     In  the 
first  argument  before  Lord  Loughborough,  in  the  Court 
of  Chancery,  Buller,  J.  had  stated  that  an  Executory 

(z)  1  Eden,  404.    See  particularly  418. 
(fl)  Doe  V.  Formereau,  2  Doug.  470. 
lb)  7  T.  R.  102.  (c)  4  Ves.  227. 
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Devise  of  an  Estate  might  be  suspended  vesting  for  a 
Life  or  Lives  in  being  and  twenty-one  years  after :  and 
th^n  Lord  Alvanley,  M.  R.  in  giving  bis  judgment  says : 
''  As  to  the  period  of  twenty-one  years,  that  codd  not 
be  his  meaning,  nor,  with  submission  to  the  learned 
Judge  who  immediately  preceded  me,  has  it  ever  been 
considered  as  a  term  that  may,  at  all  events,  be  added 
to  such  Executory  Devise  or  Trust.  I  have  only  found 
this  dictum,  that  Estates  may  be  unalienable  for  Lives 
in  being  and  twenty-one  years^  merely  because  a  Life 
may  be  an  Infant,  or  en  ventre  sa  mere.  Therefore  I  am 
clearly  of  opinion  that  expression  cannot  be  held  to 
mean  more  than  Children  in  the  womb  at  the  Testator's 
death."  This,  therefore,  if  it  had  been  the  point  in 
question,  would  have  been  a  precise  decision  on  the 
subject.  It  cannot  of  course  be  quoted  as  going  that 
length:  but  it  is  a  statement  by  Lord  Ahanley  evidently 
made  on  some  consideration  and  reflection:  and,  as 
we  find  that  Mr.  Justice  Buller  did  not  express  dis- 
sent, we  may  presume  that  he  acquiesced  in  it.  The 
Case  then  came  on  before  the  House  of  Lords  (c2). 
There  Macdonald,  C.  B.  who  delivered  the  opinion  of 
the  Judges,  says,  *'  The  established  length  of  time 
during  which  the  vesting  may  be  suspended,  is  during 
a  Life  or  Lives  in  being,  the  period  of  gestation,  and 
the  infancy  of  such  posthumous  Child."  It  is  evident 
that  the  Judges  did  not  mean  to  say  that,  in  every  case, 
twenty-one  years  might  be  taken.  If  a  Judge  were 
asked  what  was  the  utmost  limit,  he  never  would  say 
any  thing  about  infancy  or  minority  if  he  meant  a 
term  of  twenty-one  years,  whether  there  were  infancy 
or  no  infancy.     It  is  impossible  to  suppose  it  should 
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years,  if  an  absolute  term  was  meant.     Now,  having     "^ ^ — 

thus  detailed  the  progress  of  the  judicial  opinions  on  Bengouch 
this  subject,  it  can  only  be  remarked,  in  answer  to  the 
statement  that  the  opinions  of  Conveyancers  and  learned 
Persons  have  been  otherwise,  and  that  it  has  been 
univeisally  stated,  in  the  text-books,  that  the  period 
is  Lives  in  being  and  twenty-one  years  afterwards, 
that  the  rule  has  been  stated  in  too  unqualified  a  manner. 
But  the  Law  is  not  to  be  made  to  square  with  the 
deductions  and  reasons  of  the  text-writers,  but  the 
reasons  of  the  text-writers  made  to  conform  to  the 
Law.  The  invariable  criterion,  according  to  the  autho- 
rity of  Lord  Nottingham,  of  the  validity  or  invalidity  of 
Executory  Limitations  in  point  of  remoteness,  is  this ; 
could  a  corresponding  Limitation  have  been  made  by 
a  legal  Limitation  by  way  of  Remainder  ?  Now,  in  an- 
swer to  that,  two  Cases  have  been  cited,  one  of  which 
was  Uoyd  v.  Carew,  and  in  which  there  certainly  was , 
a  suspension  for  a  year  after  the  death  of  the  Testator. 
But  there  was  no  suspension  of  the  power  of  alienation ; 
for,  the  moment  the  Life  determined,  the  Estate  might 
have  been  alienated  if  the  two  Parties  concurred.  The 
other  Case  was  Heath  v.  Heat/i.  It  has  been  said  that 
there  nothing  was  given  to  the  Son.  It  was  given  in 
fee  to  the  Father,  and  was  given  over,  solely,  in  the 
event  of  the  Father  not  having  a  Son  who  should  attain 
twenty-one  years.  But  alienation  might  have  been 
suspended,  by  a  legal  Limitation,  just  to  the  same 
extent.  Suppose  the  Estate  had  been  given  to  the 
Father,  for  life,  with  Remainder  to  the  Son,  in  tail,  with 
Remainder  to  the  Father,  in  fee,  or  with  Remainder  to 
the  Devisee  over,  in  fee,  it  would  have  rendered  the 
Property  alienable  at  the  death  of  a  Party  in  being  and 
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coming  of  age,  that  is,  it  would  have  rendered  it  alien- 
able immediately  upon  the  death  of  the  Father,  except 
that  the  policy  of  the  Law  will  not  allow  an  Infant  to 
alienate ;  and  that  is  a  want  of  alienation  that  no  system 
of  Law  ever  could  guard  against,  because  it  interferes 
with  what  the  Law  considers  more  important,  namely, 
the  protection  of  Parties  when  they  haye  no  power  to 
protect  themselves. 

Mr.  Hart,  and  Mr.  Pqnfs,  for  Henry  Bengough^  and 
Mr.  Cooper,  for  Henry ^  Richard,  and  Ann  Ricketts, 
declined  to  argue  the  Case. 

Mr.  Preston,  in  reply :  — 
Although  it  has  been  asserted  on  the  other  side,  by 
all  the  Counsel,  that  a  Limitation  over,  to  be  valid 
within  the  rule  against  Perpetuities,  must  be  limited 
to  take  effect  before  the  expiration  of  twenty-one  years, 
as  a  positive  term,  after  the  death  of  a  Life  or  lives 
in  being;  yet  they  have  all  differed  among  them- 
selves as  to  the  terms  in  which  the  rule  should  be 
stated.  If,  however,  they  can  be  considered  as  having 
agreed  that  the  rule  is,  that  the  most  remote  period 
is  lives  in  being  and  the  superadded  period  of  infancy, 
then  it  is  clear  that  Lloyd  v.  Carew  (c).  Gore  v.  Gore  (f), 
and  Marks  v.  Marks (g),  are  authorities  against  it;  and 
these  cases  all  decide  that  Limitations  are  valid  which 
are  made  to  take  effect  after  lives  in  being  and  a  sub- 
sequent term  not  exceeding  twenty-one  years,  without 
any  reference  to  infancy.  In  Thelhsson  v.  Woodford  the 
objection  was,  that  the  Testator  had  infringed  the  Law 
by  taking  Lives  as  the  measure  of  time,  without  reference 
to  the  enjoyment,  and  the  objection  did  not  prevdl. 


<c)  Show.  P.  C.  137.    (/)  2  P.  W.  «8.    <js)  10  Mod.  490. 
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'  It  is  objected  that,  even  if  the  Limitations  in  this  Will 
could  be  good,  they  are  an  evasion  of  the  Law  and  a  fraud 
on  the  rule.  That  is  a  solecism.  It  is  absurd  to  say- 
that  there  is  a  rule  of  Law  which  permits  the  suspension 
of  Property  during  a  given  period,  and  that  it  is  an  eva- 
sion of  the  Law  to  conform  to  the  rule.  Nothing  which 
is  coflsistent  with  the  rule  can  be  a  fraud  on  the  rule. 
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The  view  taken  of  the  sgth  and  40th  Geo.  III.  c.  98, 
by  the  Counsel  on  the  other  side,  is  mistaken.  It  is 
impossible  to  say  that  there  are  not  inaccuracies  in 
the  Statute.  Lord  Eldon  has  said  that  it  is  in  some 
respects  inaccurately  worded.  Still,  the  Statute  is 
a  legislative  declaration  of  the  validity  of  a  trust  for 
accumulation  for  a  term  of  twenty-one  yeairs,  inde- 
pendently of  enjoyment.  The  Statute  Law  has,  by 
construction  only,  declared  that  Lives  cannot  be  taken 
as  the  measure  of  time  for  accumulation.  Even  in 
the  case  of  a  Deed  the  period  of  twenty-one  years  may 
be  taken  to  commence  from  the  death  of  the  Grantor. 
It  is  true  that  direct  accumulation  is  prevented,  except 
for  the  periods  mentioned  in  the  Statute.  But  there 
are  many  indirect  modes,  as  by  planting,  the  manage- 
ment of  underwood,  8cc.  &c.,  in  which  an  accumula* 
tion,  as  extensive  in  amount,  may  be  made  and  kept 
within  the  period  which  the  Law  permits,  as  could  have 
been  by  the  more  direct  modes  of  Limitation  which 
the  Statute  virtually  prohibits ;  in  short,  for  the  periods 
allowed  by  the  rule  against.  Perpetuities  as  it  stood 
prior  to  the  Statute,  and  as  it  protected  the  Gifts  in 
Mr.  Thellusmi's  WilU 


It  has  been  asserted  to  be  impossible  to  make  a  series 
of  legal  Limitations,  without  vesting  the  legal  Estate  in 
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Trustees,  of  such  a  nature  as  are  made  in  this  WiU 
through  the  interposition  of  those  Trustees  in  whom 
the  legal  Inheritance  is  vested.  But  it  is  a  mistake 
to  suppose  that  valid  Limitations  of  the  legal  Estate 
could  not  be  made  to  take  effect  at  periods  as  remote 
as  the  equitable  iQterests  given  by  this  Will  are  limited. 
It  is  true  that^  by  Will^  Interests  may  be  Umited  in  a 
mode  or  form  that  would  not  be  valid  in  a  Deed.  Thus 
in  LampeV^  Case  {h)  the  Bequest  of  a  term  of  years  to 
A.  for  ]ife^  ( nd  after  his  death  to  B.  for  life,  was  held 
gi>od  as  an  executory  Bequest,  although  the  Gift  over, 
being  of  a  Chattel  Interest,  would  not  have  been  valid 
by  Deed.  By  the  rules  of  the  Common  Law  the  first 
taker  would  have  had  the  whole  term  vested  in  him 
absolutely.  If  one  is  possessed  of  a  term  of  one 
thousand  years,  he  may,  even  by  Deed  and  by  the  rules 
of  the  Common  Law,  limit  it  to  A.  for  ninety-nine 
years  if  he  shall  so  long  live,  and,  after  that  term,  to  B. 
for  ninety-nine  years  if  he  shall  so  long  live.  And  so 
any  successive  number  of  Lives  in  esse  may  be  taken.  It 
is  true  that  successive  Life  Estates,  as  mere  Life  Estates, 
limited  of  terms  of  years,  are  not  good  at  Common 
Law.  But  a  Limitation  to  A.  for  one  hundred  years, 
if  A.  B.  and  C,  or  any  of  their  issue,  shall  so  long  live, 
is  a  good  Limitation  of  the  term :  and  the  Leases  made 
by  the  Liverpool  Corporation  are  for  Lives,  or  Lives  and 
twenty^-one  years  beyond  the  lives. 


Although  the  Case  of  Jee  v.  Audley  has  been  quoted 
on  the  other  side,  yet  it  is  important  to  observe  that 
Lord  Kenyon  in  that  Case  stated  the  rule  in  these  words : 
''  Limitations  of  personal  Estate  are  void,  unless  they 
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necessarily  vest,  if  at  all,  within  a  Life  or  Lives  in  being 
and  twenty-one  years,  or  nine  or  ten  months  after- 
wards." And  there  cannot  be  any  doubt,  notwith- 
standing the  Certificate  in  Beard  v.  Westcottj  that  Lord 
Kenyan  stated  the  rule  with  accuracy.  In  any  other 
view  than  as  formerly  suggested,  it  is  impossible  to 
reconcile  the  Case  of  Beard  v.  Westcott  with  Heath  v. 
Heath.  The  Limitation  in  Beard  v.  Westcott  was  such 
that  neither  of  the  periods  exceeded  twenty-one  years 
from  the  death  of  the  person  in  esse,  and  they  were  taken 
with  reference  to  minority.  But  then  it  is  said  the 
minority  to  which  the  periods  refer  must  be  the  minority 
of  the  Person  to  take  under  the  Limitation.  That  is  a 
mistake.  The  period  may  be  taken  with  reference  to 
the  minority  of  a  Person  on  whose  death  the  preceding 
Estate  is  to  determine.  Therefore  in  Heath  v.  Heath, 
where  the  suspension  was  with  reference,  not  to  the 
Donee,  but  to  the  Son  of  the  preceding  Donee,  the 
Limitation  was  held  to  be  good,  although  that  Son  was 
not  to  take  any  benefit  under  the  Limitations  of  the  Will. 
When  the  rule  is  stated  to  be  that  the  minority  referred  to 
must  be  that  of  a  party  to  take  under  the  Limitation,  it 
breaks  down  under  the  authority  of  Heath  v.  Heath, 
There  only  remains  the  single  dictum  of  Lord  Ahanley 
on  which  the  other  side  rely.  But  even  that  Judge 
(whose  authority  is  very  great),  did  in  Routledge  v. 
Dorril(i)  hold  that  there  might  be  a  power  of  appoint- 
ment to  more  remote  Issue  as  well  as  to  Children,  and 
that  no  Gift  to  Issue  could  be  too  remote,  provided  the 
Issue  were  tn  esse  at  the  time  of  the  appointment;  if  not 
in  esstf  the  appointment,  to  be  good,  must,  by  express 
terms,  be  brought  within  the  rule  as  to  perpetuities,  and 
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confined  to  take  effect  within  a  period  not  exceeding 
twenty-one  years  after  a  Life  or  Lives  in  being  at  the 
creation  of  the  power.  If  the  Gift  were  limited  to  take 
effect  within  twenty  or  even  twenty-one  years  after  the 
life  in  being,  the  Gift  would  clearly  be  good.  Jie  v. 
Audley  was  decided  without  impeaching  that  principle. 
If  the  Trust  in  that  Case  had  been  restrained  to  Issue 
in  esse  at  the  death,.  Lord  Kenyon  declared  it  would  have 
been  good.  It  was  not  so  restrained,  therefore  it  was 
decided  to  be  bad. 

heake  v.  Robinson  (k)  was  another  Case  of  the  same 
kind ;  because  the  Gift  was  to  a  class  of  Persons  to  vest 
at  the  age  of  twenty-four,  and  they  might  all  have  been 
Persons  not  in  esse  at  the  death  of  the  first  taker.  The  Gift 
was  bad  because  too  remote.  That  decision  is  consis- 
tent with  all  the  Cases  which  establish  that  a  Gift  to 
take  effect  after  life  Estates,  must  be  limited  so  as  not 
to  be  in  suspense  or  contingency  for  a  period  to  exceed 
the  term  of  twenty-one  years  beyond  lives  in  being.  If 
by  any  possibility  it  may  happen  that  the  vesting  may 
be  suspended  beyond  the  period  of  lives  in  being  and 
twenty-one  years  beyond  the  death  of  the  Survivor,  the 
Gift  is  too  remote  and  void.  That  is  the  rule ;  and  every 
limitation  which  must  necessarily  take  effect  or  fail 
vnthin  that  period  is  superior  to  all  objection. 


The  Case  of  SomervUle  v.  Lethbridge,  which  has  been 
relied  upon  by  the  other  side,  is  quite  consistent  with 
the  rule  thus  stated ;  for  it  must  be  admitted  that  where 
after  life  Estates  are  given  to  three  successive  genera- 
tions, of  whom  one  only  is  in  esse  at  the  time. of  the 
Gift,  a  Limitation  over  to  the  Persons  in  the  third  degree 


(Ar)  2  Mcr.  363. 


CASES   IN    CHANCERY. 

must  transgress  the  limits  which  the  rule  as  to  Per- 
petuities prescribes.  An  Estate  may  be  giyen^  for  life, 
to  a  person  in  esse,  with  Remainder  to  his  unborn  Child 
for  Life,  in  tail  or  in  fee,  and  that  Remainder  is  good ; 
but  there  cannot  be  superadded  a  valid  Limitation  to 
the  Child  of  the  unborn  Child  without  transgressing 
the  rule,  that  the  Gift  over  must,  to  be  valid,  take  effect 
within  twenty-one  years  after  a  Life  or  Lives  in  being. 
It  is  obvious  the  unborn  Child  may  live  long  beyond 
the  twenty-one  years  from  the  death  of  the  person  tit 
esse,  who  is  to  be  the  first  taker.  This  probability 
renders  the  Gift  to  the  Child  in  the  third  degree  too  re- 
mote.* But  a  Limitation  to  ^.  for  life,  with  Remainder 
to  his  Grandson,  to  be  bom  within  twenty-one  years 
after  his  decease,  notwithstanding  the  Grandson  is  to  be 
the  Child  of  an  unborn  Child,  is  good.  The  mere  circum- 
stance of  the  Grandchild,  to  whom  the  Remainder  is 
limited,  being  the  Child  of  an  unborn  Child  is  no  objec- 
tion, where  the  Gift  is  so  limited  that  it  must  take  or  fail 
of  effect  within  twenty-one  years  after  the  life  in  being. 
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The  challenge  which  has  been  offered  against  the 
power  to  make  Limitations,  such  as  those  in  the  pre- 
sent Will,  effectual  at  Law  without  vesting  the  Legcd 
Estate  in  Trustees,  may  be  easily  answered.  Such 
a  series  of  legal  Limitations  may  be  made,  with  perfect 
validity,  by  recourse  to  the  doctrine  of  Springing  Uses. 
A  Settlement,  containing  the  same  series  of  Limitations 
as  in  this  Will,  may  be  made  without  even  a  recourse  to 
Trustees  to  support  contingent  remainders.  The  Limi- 
tations might  be  to  the  following  effect : 


The  Estates  might  be  conveyed  to  Releasees  in  fee, 
to  the  use  of  George  BengQugh,  for  ninety-nine  years,  if 
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18-27.  ^^  ^^  ^^^S  '^^^  ^^^  ^^  ^^^  Lives  of  twenty-nine  other 

* ^ ^      Persons,  or  any  of  them,  and  twenty  years  should 

Bkngough  go  long  continue,  and,  if  there  should  be  any  Person 
answering  the  description  of  Heir  of  his  body,  then, 
on  determination  of  the  Estate  limited  to  George 
Bengoughy  to  the  use  of  such  Person  for  ninety-nine 
years,  if  he  shall  so  long  live  and  if  &c.  and  from  and 
after  the  determination  of  that  Estate,  during  the  Lives 
named  and  the  twenty  years^  then  to  the  use  of  the 
Person  who,  during  the  life  of  those  Persons  and  the 
twenty  years,  should  next  answer  the  description  8cc. 
and  so  on  through  the  whole  series  of  Limitations  in 
the  Will.  It  may  be  asked  in  whom  the  Freehold  and 
Inheritance  is  to  be  made  to  vest.  It  is  to  be  limited  to 
the  use  of  the  Person  who,  after  the  decease  of  all  the 
twenty-nine  Persons  named  and  the  end  of  the  twenty 
years,  shall  answer  the  description  of  Heir  Male,  tec. 
as  in  the  Will. 

These  Limitations,  without  the  intervention  of  Trus- 
tees in  whom  the  Legal  Estate  might  be  vested,  are  all 
clearly  valid  Limitations  of  legal  Estates,  and  they  are 
precisely,  in  effect,  the  Limitations  in  this  Will.  That 
they  are  valid  Limitations  by  way  of  Springing  Use,  is 
clear  from  the  authority  of  Davies  v.  Speed  (I). 

It  is  argued  that  the  dicta  of  the  Judges,  whose  opi- 
nions have  been  cited,  must  be  taken  with  reference  to 
the  history  of  the  Law  and  the  progressive  decisions  of 
the  Courts  on  questions  of  this  kind;  and  it  is  said 
that,  at  first,  the  Judges  were  afraid  to  give  effect  to  a 
Limitation  over  after  one  Life ;  that  afterwards  it  was 

(/)  Q  Salk.  675. 
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allowed  after  two  successive  Life  Estates,  and  that  in 
Thellusson*s  Will  the  number  was  extended  to  nine. 
Lord  Thurlow  expressly  said  that  any  number  of  Lives 
might  be  taken — even  a  thousand,  provided  they  were 
all  Lives  in  being  at  the  time  of  the  Gift.  It  is  true, 
Lord  Chief  Justice  Wilmot  appears  to  have  said,  the 
term  of  twenty-one  years  must  be  with  reference  to 
In&ncy ;  and  it  is  also  true  that  Lord  Alvanky,  for* 
getting  what  he  had  done  before,  said  that  the  further 
period  beyond  Lives  in  being  must  be  Minority.  But 
these  dicta  cannot  prevail  against  the  uniform  statement 
of  the  rule  by  the  text-writers  and  the  most  eminent 
Judges.  The  dictum  of  Lord  Eldon,  to  which  allusion 
has  been  made,  must  be  taken  with  due  allowance  for 
the  well-known  caution  of  that  great  Judge,  who  was 
speaking  at  a  time  when  he  knew  the  Case  of  Thellus- 
son  V.  Woodford  was  depending  before  the  House  of 
Lords.  But,  even  then.  Lord  Eldon  mentioned  twenty- 
one  years  as  a  limit  of  time  beyond  lives  in  being.  In 
all  the  text-writers,  Feame,  Butier,  Cruise,  and  the  time 
is  stated  to  be  twenty-one  years,  without  any  mention 
of  minority.  No  doubt  the  period  of  twenty-one  years 
was  taken  with  reference  to  convenience,  and  because 
it  is  the  period  during  which  minority  lasts^  and  be- 
cause, in  the  ordinary  course  of  Settlements,  the  power 
of  alienation  may  not  be  complete  and  absolute  till  the 
determination  of  Lives  in  being  and  twenty-one  years. 
All  that  is  necessary  to  render  a  Gift  valid  within  the 
rule  against  Perpetuities  is,  that  it  be  clearly  ascer- 
tainable, within  this  period  of  Lives  and  twenty-one 
years,  who  is  the  Person  to  take ;  and  it  must  be  imma- 
terial in  what  way  the  description  is  made,  so  as  there 
cannot  be  any  doubt  who  is  th^  Person  whom  it 
'designates,  when  the  time  arrives  at  which  the  Gift  is 
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to  take  effect.  Suppose  a  Gift  to  be  made  to  A.  m 
fee/ and  a  Gift  over  to  take  effect  in  case  any  Person, 
liyin'g  or  bom  on  the  day  of  his  death,  shall  appear 
at  St.  PauPs  within  twenty-one  years  after  the  death 
of  A*,  the  Gift  over  would  be  good';  for  the  hap- 
pening of  the  event  would  make  the  Person  certain ; 
and  it  is  laid  down,  in  Perkins,  that  a  Remainder 
limited  to  a  Person  who  shall  first  come  to  St.  PauFs, 
is  good. 


Though  such  Limitations  as  are  contained  in  this 
Will  may  appear  whimsical  to  strangers,  they  are  oft;eii 
wise  and  provident  arrangements  with  a  view  to  the 
circumstances  of  particular  families.  If  the  late  Duke 
of  Bridgewater  had  not  framed  his  Will  with  similar 
provisions,  he  could  not  have  secured  to  the  Public 
those  great  schemes  which  produced  so  much  benefit 
to  the  Country,  as  well  as  to  the  Parties  who  took  bene- 
ficial Interests  under  his  Will.  The  plan  of  that  Noble- 
man was,  in  order  that  the  magnificent  Canals  he  had 
planned  might  be  completed,  to  keep  together  his  pro- 
perty, to  appoint  Managers  for  carrying  on  the  Works, 
and  to  give  the  Parties,  who  were  to  take  the  first  bene- 
fits under  the  Will,  no  control  beyond  taking  certidn 
parts  of  the  Rents  till  the  scheme  was  completed;  well 
knowing  that  if  he  had  left  the  whole  control  and 
management  of  the  Canals  to  the  Parties  to  whom  the 
firot  benefit  was  given,  his  Canals  and  their  business 
would  have  been  neglected,  and  his  schemes  firustrated : 
therefore,  with  the  view  of  securing  the  conduct  of  his 
great  Works,  under  proper  management,  he  directed  the 
accumulation,  and  ordered  that  the  Manager  of  them 
should  have  so  large  a  sum  as  4,000/.  a  year,  in  order 
to  secure  a  competent  Person.    That  plan  was  com- 
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pletely  successful,  and  the  Works  projected  by  that 
Nobleman  have,  through  the  means  of  the  Limitations 
of  his  Will,  been  preserved  and  entirely  carried  into 
effect,  and  their  values  increased  and  are  increasing. 
Nor  has  any  suspicion  ever  been  breathed  as  to  the 
validity  of  those  Gifts,  though  the  present  Will  follows 
exactly  that  model.  And  it  even  happens  that  one  of 
the  Trustees  under  the  Duke  of  Bridgewater^s  Will 
(the  late  Chief  Baron  Macdonald)  was  one  of  the  Judges 
who  delivered  his  opinion  in  Thellusson^s  Case,  in  the 
House  of  Lords,  with  full  knowledge  of  the  Limitations 
in  the  Duke's  WiU. 
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The  Counsel  on  the  other  side  have  been  challenged 
to  point  out  the  particular  part  of  this  Will  to  which 
they  object ;  but  they  have  declined  to  do  so.  They 
content  themselves  with  general  objections  to  the 
whole  course- of  Limitations.  But,  even  in  their  view, 
the  Limitations  must  be  good  to  some  extent :  and  it  is 
for  them  to  point  out  which  of  them  in  the  series  is 
too.  remote.  It  would  be  impossible  to  object  to  the 
entire  Will,  even  if  some  of  the  Limitations  were  too 
remote :  Treganwell  v.  Sydenham  has  decided  that  the 
cy  pres  doctrine  must  prevail.  An  attempt  to  get  rid 
of  the  whole  Will,  by  treating  it  like  a  case  of  ob- 
scurity and  uncertainty,  must  fiaiil  in  this  case ;  for  the 
Limitations  are  expressed  without  any  ambiguity. 


The  objection  that  there  must  be  a  ^lerger  of  some 
df  the  terms  created  by  the  Will,  is  without  foundation. 
The  terms  are  merely  part  of  the  scheme.  They  are 
not  terms  limited  in  the  ordinary  manner  and  for  the 
ordinary  purposes.  They  are  merely  expressed  as 
measures  of  time. 
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The  only  queBtion  is,  whether  the  Limitations  in  this 
Will  are  within  the  rules  of  Law  against  Perpetuities. 
Whether  the  Gifts  or  the  objects  of  them  are  of  a  bene- 
ficial kind  or  not,  is  of  no  consequence,  provided  they 
are  legal.  The  policy  of  permitting  such  Gifts  cannot 
be  questioned  in  this  place.  This  Court  is  not  to  make 
or  alter  the  Law,  but  to  administer  it.  Perhaps,  if  many 
Persons  were  to  frame  Wills  on  this  scheme,  some  pros- 
pective legislative  provision  might  be  necessary.  But 
such  cases  are  (as  might  be  expected)  very  rare. 
There  are  only  two  Wills  of  the  kind  known  to  exist. 
The  validity  of  Lady  Denison*s  Will  (m),  which  directed 
accumulation  to  a  considerable  extent,  has  never  been 
questioned. 


The  objection,  taken  on  the  ground  of  obscurity  or 
uncertainty,  refers  to  that  part  of  the  Will  which  de- 
scribes the  Persons  who,  iq  certain  events,  are  to  take. 
The  difficulty  in  framing  that  part  of  the  Will,  pro- 
ceeded from  the  necessity  of  using  the  words  ''  Heir 
Male"  as  words,  not  of  limitation,  but  of  description,  so 
as  to  avoid  the  operation  of  the  rule  in  Shellet/'B  Case. 
The  Person  to  be  described  was  the  Person  who  should, 
ad  the  time,  be  Heir  Male.  la  the  Case  of  Thellussan^B 
Will,  the  same  objection  as  to  obscurity  or  uncertainty 
was  taken ;  but  the  Judges  decided  there  was  sufficient 
certainty.  The  present  Will  was  framed  with  Thellussor^B 
Will  for  a  guide  against  those  inaccuracies  which  sug- 
gested objections,  and  with  the  advantage  of  all  the 
observations  made  in  the  repeated  discussions  of  the 
Case  of  Thellusson  v.  Woodford. 


(m)  Mentioned  4  Ves.  286,  and  11  Wes,  115« 
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The  Trustees  of  the  Will  having,  under  the  Trusts  of 
the  term  of  twenty-one  years,  laid  out  a  considerable 
8um  of  Money,  arising  from  the  surplus  Income  of  the 
Testator's  Estate,  in  the  purchase  of  other  real  Estates, 
and  the  Testator  having  declared,  after  directing  that 
investment,  that  the  Estates  to  be  purchased  by  hia 
Trustees  should  be  conveyed  to  them  upon  the  Trusts 
''  hereinafter "  declared  of  his  devised  Estates,  the 
Plaintiff,  George  Bengoughf  as  the  Testator's  Heir-at* 
Law,  claimed  the  Rents  of  the  newly  purchased  Estates, 
as  being  undisposed  of  during  the  term  of  twenty-one 
years.  The  Trustees,  on  the  other  hand,  contended 
that  it  was  the  Testator's  intention  that  the  newly  pur- 
chased Estates  should  be  subject,  in  all  respects,  to  the 
some  Trusts  as  the  devised  Estates,  and  that,  therefore, 
the  word  ''  hereinafter "  ought  to  be  construed  either 
"  hereinbefore,"  or  "  herein." 

The  following  are  the  arguments  used  by  Mr.  Heald 
and  Mr.  Piggott,  for  the  Heir-at-Law : 

A  Testator's  intention  cannot  be  collected  except 
from  the  words  he  uses ;  and  if  in  this  case  the  word 
"hereinafter"  were  to  be  changed  into  "hereinbefore," 
or  "  herein,"  the  sense  of  the  passage  would  be  entirely 
altered.  Does  it  follow,  because  the  Testator  has 
directed  the  Rents  of  the  Estates  of  which  he  died 
seised  to  be  laid  out  in  the  purchase  of  other  Estates, 
that  he  intended  that  the  Rents  of  the  Estates  to  be 
purchased  should  be  laid  out  in  the  same  manner? 
Supposing  that  the  Court  could,  from  the  context  of 
the  Will,  infer  that  such  was  his  intention,  it  could 
not  convert  his  intention  into  an  actual  Devise. 

It  cannot  be  denied  that  the  Testator,  after  directing 
the  Rents,  when  they  amount  to  500/.,  to  be  laid  out 
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in  the  purchase  of  Three  per  cent  Consds,  has  oidefed 
that  the  Dividends  of  those  Consok  shall,  doring  the 
term  of  twenty-one  years,  accmnnlate  in  the  same 
manner  and  for  the  same  purposes  as  the  Rents  and 
Profits  of  the  real  Estates  to  be  purchased  had  been 
by  him  directed  to  accumulate.  But  he  has  said  that 
those  very  Estates  shall  be  subject  to  the  Trusts  and 
Purposes  ^*  hereinafter  declared  ;'*  which  Trusts  and  Pur- 
poses have  no  reference  whatever  to  accumulation.  So 
that  to  say  that  the  Rents  of  the  purchased  Estates  are 
to  accumulate,  would  be  in  direct  contradiction  to  the 
language  used  by  the  Testator.  Admitting,  however, 
that  the  Clause  which  directs  the  Dividends  of  the 
Stock  to  be  accumulated,  does  afford  evidence  of  an 
intention  that  the  Rents  in  question  are  to  be  accumu- 
lated, is  that  sufficient  to  authorize  the  Court  to  order 
that  they  shall  be  accumulated?  Where  is  the  authority 
for  that  ?  The  Case  of  Shelley  v.  Bryer  (n)  decided  that, 
where  a  previous  Gift  is  plain,  the  Court  will  not  allow 
the  effect  of  it  \o  be  controlled  by  subsequent  words 
which  are  inconsistent.  Where  words  arc  sometimes 
used,  in  speaking  or  writing,  in  a  sense  which  they  do 
not  properly  bear,  the  Court  will,  if  the  general  inten- 
tion of  the  Instrument  require  it,  construe  those  words 
in  that  sense.  But  where  a  word,  such  as  '^  hereinafter,'^ 
admits  of  only  one  meaning,  there  is  no  instance  of  the 
Court  construing  it  in  a  sense  diametrically  opposite, 
and  saying  that  it  meant  ''  hereinbefore."  When  the 
Testator  directs  how  the  Estates  to  be  purchased  with 
the  residue  of  his  personal  Estate  shall  be  disposed  of, 
he  does  it  by  reference  to  his  devised  Estates :  he  does 
not  allude  to  the  Estates  to  be  purchased  with  the 
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accumulated  Rents ;  and,  throughout  the  Will>  he  makes 
It  distinction  between  those  Estates  and  the  Estates  of 
which  he  was  seised.  The  residuary  Clause  furnishes 
a  strong  argument  against  the  construction  contended 
for.  When  the  Testator  gives  his  personal  Estate,  and 
directs  it  to  be  laid  out  in  the  purchase  of  Land,  he 
uses  words,  with  respect  to  the  Land  so  to  be  purchased, 
clearly  referring  to  the  term  of  twenty-one  years ;  but 
he  does  not  use  the  same  words  when  speaking  of 
Lands  to  be  purchased  with  the  Rents.  In  the  one 
case  he  does  not  refer,  in  the  least,  to  Limitations ;  but^ 
in  the  other,  he  speaks  of  Restrictions,  Limitations  and 
Charges.  Now  what  are  these  Restrictions,  Limitations 
and  Chai*ges  ?  They  are  the  Restrictions,  Limitations  and 
Charges  declared  of  or  concerning,  not  all  the  said 
Estates,  not  of  the  Estates  to  be  purchased,  but  of  the 
Estates  devised  to  the  Trustees. 
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The  Testator  has  made  no  provision  for  his  Nephew 
George  Bengough  during  the  life-time  of  his  Widow, 
unless  he  intended  him  to  have  the  immediate  enjoy- 
ment of  the  Estates  in  question.  The  Widow  might 
have  lived  during  the  whole  period  of  twenty-one 
years:  and  it  is  very  improbable  that  the  Testator 
intended  his  Nephew  should  have  no  provision  during 
that  time.  The  words  '*  so  to  be  purchased,"  were 
perhaps  used,  by  mistake,  for  **  so  by  me  devised." 

Mr.  Presim  and  Mr.  Wilbraham,  for  the  Trustees, 

arsued  in  substance,  as  follows : 

Mr.  Preston ;— The  point  in  dispute  has  been  already 

conceded  in  argument:  for  it  has  been  said  that  the 

intention  is  clear,  but  that  there  is  an  inconsistent 

Clause,  and  also  that  there  is  another  clause  which  is 
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inconsistent  with  the  former.  Now^  it  h  one  of  the 
clearest  principles  of  Law  that,  when  there  are  two 
clauses  in  a  Will,  and  one  is  inconsistent  with  the 
other,  the  latter  shall  prevail  over  the  former.  Courts 
are  most  anxious  to  give  effect  to  the  intention, 
whenever  it  can  be  discovered ;  and  there  is  no  doubt 
whatever,  in  this  Case,  of  the  intention.  The  Will, 
from  the  beginning  to  the  end,  shows  that  the  Testa- 
tor's object  was  accumulation,  and  to  suspend  the 
enjoyment  of  the  Property  as  long  as  he  could  do  it 
consistently  with  the  rules  of  Law.  It  has  been  admit- 
ted that  that  was  the  case  with  reference  to  the  Per- 
sonal Estate,  which  was  the  bulk  of  this  Testator's 
property.  Whenever  there  is  an  inconsistency  in  a 
Will,  the  Court  will  endeavour  to  reconcile  all  the  parts 
of  it.  There  is  no  impropriety  in  striking  out  the  word 
**  hereinafter/'  if  that  expression  is  inconsistent  with 
the  whole  plan  of  the  Will.  It  is  allowed  to  be  incon- 
sistent, and  to  have  been  inserted,  by  mistake,  for 
*'  hereinbefore,"  in  that  part  of  the  Will ;  and  the  other 
side  are  obliged  to  alter  the  language,  in  order  to  found 
their  argument  and  to  avoid  the  inconsistency.  A 
Gift  to  the  first  and  other  Sons  to  be  begotten  is,  in 
point  of  Law,  a  Gift  to  the  first  and  other  Sons  begot- 
ten or  to  be  begotten.  Again,  a  Gift  to  the  first  and 
other  Sons  hereafter  to  be  begotten,  has  been  held  to 
include  Sons  previously  born.  No  one  who  looks  at 
this  Will  can  doubt  that  what  the  Testator  meant  to 
accumulate  for  twenty-one  years,  was  the  whole  of  his 
Property.  Is  it  not  then  absurd  to  contend  that  the 
Testator  meant  the  Rents  of  his  devised  Estates,  which 
were  small  in  amount,  to  accumulate,  and  that  he  did 
not  mean  so  as  to  the  Estates  to  be  bought  with  his 
immense  Personal  Estate?     The  Testator  has  provided 
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ah  annuity  of  300  /.  for  his  Nephew,  to  commence  at 
the  death  of  his  Widow,  who  was  very  old ;  woald  he 
have  so  done  if,  upon  the  first  Estate  being  purchased, 
his  Nephew  was  to  have  the  Income  of  it?  The  Tes- 
tator never  could  intend  to  give  his  Nephew  two  species 
of  Income,  at  one  and  the  same  time,  out  of  one  and  the 
same  Property :  for  it  is  impossible  to  deny  that  the 
Annuity  was  to  issue  out  of  the  entire  Fund,  as  consti- 
tuted of  the  devised  Estates,  the  Personal  Estate,  and 
the  Estates  to  be  purchased.  The  word  ''  herein'* 
would  reconcile  all  inconsistencies:  and  there  is  no 
difficulty  in  the  Court  saying,  upon  the  context  of  the 
Will,  that  that  is  the  real  sense  and  meaning  of  the 
word.  Supposing,  however,  that  it  is  not  allowable 
for  the  Court  to  alter  the  meaning  of  the  word,  yet  as 
the  Testator,  in  a  subsequent  part  of  his  Will,  has 
declared  that  the  Rents  and  Profits  of  the  Estates  so 
to  be  purchased  as  aforesaid  were  by  him  directed  to 
accumulate,  it  may  be  fairly  argued  that  the  word 
**  hereinafter"  has  reference  to  that  direction,  and  that 
the  Testator  has,  in  fact,  said  that  the  Rents  of  the 
purchased  Estates  are  to  be  disposed  of  according  to 
what  is  declared  in  the  subsequent  part  of  his  Will, 
one  of  such  declarations  being  that  the  Rents  and  Pro- 
fits  of  those  Estates  are  to  accumulate.  The  intention 
is  clear;  and  the  parts  of  the  Will  will  be  inconsistent 
with  each  other  unless  either  ''  hereinafter*'  is  construed 
*'  herein,"  or,  if  taken  in  its  natural  sense,  is  referred  to 
the  Clause  which  directs  the  Rents,  of  the  Estates  to  be 
purchased,  to  accumulate.  If  the  Testator  has  directed 
those  Rents  to  accumulate,  the  word  '^  hereinafter"  ex- 
presses his  intention  just  as  much  as  the  word  **  herein."' 
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A  distinction  has  been  made  between  the  Estates 
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to  be  purchased  with  the  residuary  Persoual  Estate, 
and  those  to  be  bought  with  the  Rents  of  the  real  Estates. 
But,  when  the  point  is  considered,  it  will  be  clear  that, 
if  the  PIainti£F  is  entitled  to  the  Rents  of  the  latter 
Estates,  he  is  entitled  to  the  Rents  of  the  former 
also.  Now  it  is  evident,  from  the  Trust  for  accumulation 
for  twenty-one  years,  that  the  Income  of  the  accumula- 
tions was  destined  for  the  purchase  of  real  Estates ;  and 
it  would  be  incumbent  on  the  Trustees  to  have  the 
accumulations  so  invested.  But  the  Rents  of  the  Estates 
to  be  so  purchased  would  be,  by  force  of  the  Trust 
during  twenty-one  years,  to  be  accumulated.  Now 
there  would  bean  Income  again  arising  from  the  Estates 
so  purchased,which  Income  must,  necessarily,  according 
to  the  argument  for  the  Heir,  go  precisely  in  the  same 
manner  as  the  Income  of  the  Estates  purchased  with  the 
produce  of  the  Rents  accumulated  from  the  real  Estates. 
This  is  arguing  in  a  circle,  and  shows  the  inconsistency 
there  would  be  in  adopting  the  construction  which  the 
Heir  contends  for. 


Mr.  Wilbraham :— The  Testator  directs  that  the 
Trustees  shall  never  permit  a  larger  Sum  than  500/., 
arising  from  the  Rents  and  Profits  of  his  real  Estates, 
to  remain,  at  any  one  time,  in  the  hands  of  any  Banker, 
but  that,  as  often  as  theFe  shall  be  that  Sum  in  hand, 
the  same  shall  be  laid  out  in  the  purchase  of  Three 
per  Cent  Consolidated  Bank  Annuities,  in  the  names 
of  the  Trustees,  until  a  convenient  Purchase  or  con- 
venient Purchases  can  be  found,  or  until  a  sufficient 
sum  of  Money  shall  be  accumulated  to  make  a  proper 
Purchase  or  proper  Purchases ;  and  he  directs  that  the 
Interest,  Dividends  and  Income  of  such  Three  per  Cent 
Consolidated  Bank  Annuities  shall,  during   the  said 
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term  of  twenty-one  years,  and  no  longer,  accumulate  in 
the  same  manner,  and  for  the  same  purposes  as  the 
Rents  and  Profits  of  the  Real  Estate  so  to  be  purchased 
as  aforesaid  were  by  him  directed  to  accumulate.  Now, 
if  the  construction  of  the  Will  be  that  there  is  no 
direction  for  the  accumulation  of  the  Rents  of  the 
Estates  to  be  purchased,  there  will  be  a  manifest  in- 
consistency in  the  Clause  in  question :  for,  in  the  former 
part  of  it,  the  Testator  says  that  the  Rents,  when  they 
amount  to  500/.  shall  belaid  out  in  order  to  accumulate 
for  the  purchase  of  real  Estates,  and,  in  the  latter  part, 
that  the  Dividends  and  Income  of  such  Three  per  Cent. 
Consolidated  Bank  Annuities  shall  accumulate  in  the 
same  manner  and  for  the  same  purposes  as  the  Rents 
and  Profits  of  the  real  Estates,  so  to  be  purchased  as 
aforesaid,  were  by  him  directed  to  accumulate.  Now, 
under  the  construction  contended  for  on  the  other  side, 
there  is  no  direction  for  accumulation. 
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The  Vice-chancellor,  at  the  conclusion  of  the  argu- 
ment, ordered  that  the  Cause  should  stand  over,  in 
order  that  the  Authorities  relating  to  the  question 
might  be  produced ;  and  on  this  day  the  Cause  was   5th  December, 
again  called  on. 

Mr.  Preston : — It  is  evident,  from  the  context  of  the 
Will  that  the  word  '^  hereinafter "  has  been  written 
instead  of  "  herein,"  or  "  hereinbefore."  The  object  of 
the  Will,  throughout,  is  accumulation  for  a  given  period, 
and  the  difiiculty  in  the  construction  of  the  word  '*  here- 
inafter" is  as  to  the  accumulation  only  subsequent  to 
the  Testator's  death,  and  not  as  to  the  state  of  the 
Property  at  the  time  when  the  Testator  died.  The 
question  simply  is,  whether  there  is  a  suspension  of  the 
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enjoyment,  or  an  omission  to  give  a  beneficial  interest 
in  the  Rents  arising  from  Property  to  be  purchased 
after  the  Testator's  death.  The  Court  is  to  be  satisfied 
whether  the  Authorities  are  strong  enough  to  enable 
it  to  rectify  the  sUp,  or  to  supply  the  word  neces- 
sary to  carry  into  effect  all  the  accumulation  which  wa^ 
clearly  intended. 


Dot  dem.  James  v.  Hallet  (0)  is  a  Case  very  similar 
to  the  present.  In  that  Case,  to  carry  into  effect  that 
which,  from  the  context,  appeared  to  be  the  clear  inten- 
tion of  the  Testator,  the  Court  held  that  the  words  in 
the  Will,  '^  to  be  begotten,"  and  '^  hereafter  to  be  bom," 
were  to  be  rejected,  and  that  a  second  Son  who  was 
born  before  the  date  of  the  Will,  was  the  object  of  the 
Testator's  bounty,  and  entitled  as  Devisee,  notwith- 
standing these  expressions  seemingly  referable  to  a  Son 
already  born.  The  language  of  LordEllenborough,  C.  J„ 
in  delivering  judgment  in  that  Case,  is  particularly  ap- 
plicable to  the  present  Case.  His  Lordship  said :  '*  It 
would  be  ft  matter  of  the  deepest  regret  if,  in  conse^ 
quence  of  the  joint  effect  produced  by  the  blunder  of 
the  Testator  and  the  neglect  of  his  Attorney,  we  were 
compelled  to  put  a  construction  on  this  Will  which 
would  defeat  the  Testator's  intention." 

In  ToUeii  v.  Tollett(p),  a  Case  decided  on  the  inten- 
tion, the  words  '^  whereby  the  Estate  shall  come  to 
George  Tolletf'  were  rejected,  although  they  expressed 
the  event  on  which  a  Portion  was  to  be  raised ;  and,  on 
a  rehearing,  the  Court  decided  that  the  Portion  should 
be  raised,  although  George  Tollett,  who  was  Tenant  for 
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Life,  had  died  before  the  Estate  came  to  him.  True 
it  is  that  Doe  dem,  Spencer  v.  Godtvin  (q)  was  a  Case  in 
which,  on  the  construction  of  a  Lease  in  which  there  was 
a  Covenant  not  to  assign,  and  in  a  subsequent  part  of 
the  Lease  there  was  a  Proviso  for  Re-entry  in  case  of 
breach  of  the  Covenants  **  hereinafter  contained,"  and 
the  only  Covenant  inserted  after  those  words  was  a 
Covenant  for  quiet  enjoyment,  the  Court  refused  to 
reject  the  word  "  hereinafter,"  and  held  that  the  Lessor 
could  not  enter  for  breach  of  the  Covenant  not  to  as- 
sign. But  Cases  of  that  kind  are  very  different  from 
the  present  Case,  since  the  Court  is  not  required  to 
alter  words  on  the  ground  of  any  want  of  knowledge  of 
the  intention.  Where  the  intention  is  clear,  the  Court 
has,  in  a  series  of  Cases,  altered,  rejected  or  transposed 
words.  As  in  Coryton  v.  Helj/ar(r),  the  Court  sup- 
plied the  words  *'  if  he  shall  so  long  live."  In  Doe 
denu  Leach  v.  Micklam  (s),  the  words  *'  and  after  her 
death,"  were  supplied;  the  Court  relying  on  the  au- 
thority of  Fonnereau  v.  Fonnereau  (t),  in  which  similar 
words  were  supplied  in  order  to  give  eflPect  to  the 
evident  intention.  In  Spalding  v.  Spalding  (u),  the 
Court,  in  construing  a  Will,  decided  that  the  words 
''  without  issue"  must  be  supplied  in  order  to  give  effect 
to  the  Devise  over  as  an  expectant  remainder.  So  in 
Strong  V.  Teatt  {x),  the  Court  supplied  words  to  confine 
the  generality  of  a  Devise,  in  order  to  exclude  certain 
Estates,  that  effect  might  be  given  to  an  intention  to  be 
collected  from  the  different  parts  of  the  Will.  The  same 
principle  was  acted  on  in  Smith  v.  Shouldham,  a  Case 
not  reported,  and  which  was  heard  on  Appeal  before 
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the  House  of  Lords,  3d  June  1818.  Clayton  "V.  Lowe(y} 
is  to  the  same  effect ;  and  so  also  is  Luxfordv.  Cheeke{z). 
In  Shergold  v.  Boone  {a),  the  Court  rejected,  or  rather 
construed  the  words  ''  who  shall  be  living  at  my  de- 
cease/' and  admitted  Children  bom  in  the  Testator's  life- 
time. And  in  Wykham  v.  Wykham,  the  Lord  Chancellor 
said  that  words  might  be  supplied  in  a  Will  where  ne- 
cessary in  order  to  give  effect  to  the  clear  intention. 

Mr.  Heald  and  Mr.  Piggott,  for  the  Plaintiffs : — 

In  all  the  cases  which  have  been  cited  it  will  be 
found  that  they  were  Cases  in  which  the  Court  supplied 
or  rejected  the  words,  because  the  Instrument  would 
otherwise  have  been  insensible,  repugnant,  or  unin- 
telligible. There  is  no  such  reason  in  this  present  Case 
for  altering  the  word. 

Mr.  Sugden,  for  the  personal  Representative  of 
Mrs.  Bicketts: — 

The  Testator  has  not,  on  the  face  of  the  Will,  done 
enough  to  enable  the  Court,  from  what  is  before  it,  to 
alter  the  word.  The  rule  laid  down  in  Chapman  v. 
Brown  {b)  must  regulate  the  Court  in  Cases  of  this 
nature,  and  the  present  Case  is  not  within  the  rule. 

Mr.  Hart  and  Mr.  Pepys  appeared  for  Henry  Ben- 
goughf  and  some  other  Parties  in  the  same  Interest ;  and 
Mr.  Cooper,  for  Henry,  Richard,  and  Ann  Ricketts,  but 
they  declined  to  address  the  Court. 


(y)  5  B.  &  A.  636. 

(z)  3  Lev.  135 ;  and  reported  also  by  Lord  Raymond,  under 
the  name  of  Broom  v.  Cutler* 
(<^  13  Ves.  370.  (Jf)  3  Burr.  i6a6. 
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*  Upon  the  first  point  the  Vice-Chancellor  gave  Judg- 
ment in  a  few  words,  upon  the  rising  of  the  Court  for 
the  long  vacation,  stating  that,  although  the  rule  of 
Law  be  framed  by  analogy  to  the  Case  of  a  strict  Settle- 
menty  where  the  twenty-one  years  was  allowed  In 
respect  of  the  infancy  of  the  Tenant  in  Tail,  yet  he 
considered  it  to  be  fully  settled  that  Limitations  by  way 
of  Devise  or  Springing  Use  might  be  made  to  depend 
upon  an  absolute  term  of  twenty-one  years  after  Lives 
in  being. 
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14th  Aug. 


On  the  second  question  the  Vice-Chancellor  delivered 
his  Judgment  to  the  following  effect : 

The  Testator  gives  to  his  Widow  an  Annuity  of 
4,000  L  charged  upon  his  real  and  personal  Estate,  and, 
after  the  death  of  his  Wife,  he  gives  to  his  Nephew, 
George  Bengough,  who  was  his  Heir-at-Law,  out  of  the 
Rents  and  Profits  of  his  real  Estate,  an  Annuity  of  300/. 
for  his  personal  support,  without  any  power  of  aliena- 
tion; and,  to  another  Nephew,  Henry  Bengough,  an 
Annuity  of  200  /.  also  out  of  the  Rents  of  his  real 
Estates,  for  his  personal  support ;  and,  subject  to  these 
Annuities,  he  devises  his  real  Estates,  except  a  House 
in  St.  Jameses  Square  in  Bristol,  to  his  Trustees  named 
in  his  Will,  and  their  Heirs,  upon  trust,  as  to  his  House 
called  Penn  Park,  to  permit  his  Wife  to  reside  in  it 
during  her  life ;  and,  as  to  the  rest  of  the  real  Estate, 
to  receive  the  Rents  and  Profits  for  a  term  of  twenty- 
one  years,  and,  from  time  to  time,  to  lay  out  the  Monies 
to  arise  therefirom  in  the  purchase  of  freehold  Estates 
of  Inheritance,  as  often  as  there  shall  be  a  surplus  in 
their  hands  amounting  to  the  sum  of  1,500/.;  and  he 
directs  that  such  real  Estates  so  to  be  purchased  shall^ 
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from  time  to  tune,  be  conTeyed  to  the  Trustees,  upon 
the  same  Trusts,  and  for  the  same  intents  and  purposes 
as  are  in  his  Will  thereafter  limited  concerning  his  real 
Estates  thereinbefore  devised  to  his  Trustees ;  and  he 
directs  that  his  Trustees  shall  not  permit  a  larger  sum 
than  goo  /•  to  remain  in  the  hands  of  any  Banker,  out 
*of  the  Rents  and  Profits  of  his  real  Estates ;  and  that,  as 
often  as  such  Rents  received  by  them  shall  amount  lo 
500  L,  they  shall  be  laid  out  in  the  purchase  of  Three 
per  Cent.  Consolidated  Annuities,  and  that  the  Divi- 
dends of  such  Stock  shall,  during  the  said  term  of 
twenty-one  years,  accumulate  in  the  same  manner,  and 
for  the  same  purpose  as  the  Rents  and  Profits  of  his 
real  Estates,  so  to  be  purchased  as  aforesaid,  are  by 
him  directed  to  accumulate.  He  then  proceeds  to  limit, 
the  Estates  devised  by  him,  in  a  most  laborious  manner, 
for  the  purpose  of  rendering  those  Estates  unalienable 
as  long  as  the  rules  of  Law  will  permit,  making  his 
Nephew  and  Heir-at-Iiaw,  George  Bengpugh,  the  first 
object  of  his  bounty ;  and  he  afterwards  gives  Legacies, 
to  a  very  large  amount,  out  of  his  personal  Estate,  and 
then  limits  his  residuary  personal  Estate  to  the  same 
Trustees,  upon  trust,  during  twenty-one  years,  to  invest 
the  Income  and  the  accumulations  of  the  Income,  in 
the  purchase  of  Stock,  or  upon  Mortgage,  as  an  accu- 
mulating Fund,  and  to  lay  out  the  Principal  of  the  Ror 
aiduary  Estate  in  the  purchase  of  Lands  m  fee  simple, 
to  be  conveyed  to  the  Trustees  upon  the  same  Trusts 
as  are  in  his  Will  declared  concerning  the  Lands 
thereinbefore  devised  to  them,  or  as  near  theireto  as 
may  be. 

The  question  now  to  be  considered  arises  upon  that 
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part  of  the  Will  of  the  Testator  in  which  he  directs  the 
real  Estates,  to  be  purchased  with  the  surplus  Rents 
and  Profits  during  the  term  of  twenty-one  years,  to  be 
conveyed  to  the  Trustees  upon  the  same  Trusts,  and  for 
the  same  intents  and  purposes  as  are  in  his  Will  there- 
'  after  limited  concerning  his  real  Estates  thereinbefore*' 
devised  to  his  Trustees.  The  only  Trusts  thereinafter 
limited  concerning  his  real  Estates  thereinbefore  de* 
vised,  are  the  beneficial  Trusts  expressed  in  the  labo* 
rious  limitations  to  which  I  have  before  referred ;  and, 
if  this  direction  is  literally  followed,  the  effect  would  be 
to  give  to  George  Bengough^  the  Heir-at-Law  of  the 
Testator,  who  is  the  first  object  of  these  Limitations,  an 
immediate  Life-interest  in  the  freehold  Estates  to  be  pur* 
chased  with  the  surplus  Rents  and  Profits  during  the 
term  of  twenty-one  years. 
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It  is  argued  that,  taking  the  whole  Will  together, 
this  effect  would  be  manifestly  contrary  to  the  intention 
of  the  Testator;  and  that  the  plain  purpose  of  the 
Testator  was,  that  these  Rents  and  Profits  should  be 
laid  out  to  accumulate  in  the  same  manner  as  the  Renta 
and  Profits  of  the  Estates  in  the  Will  before  devised 
and  that  there  has  been  an  accidental  slip  in  the  ex- 
pression ;  and,  if  the  words  ''  thereinbefore  limited  '* 
were  substituted  for  the  words  ''  thereinafter  limited," 
the  whole  Will  would  be  made  consistent.  It  is  not  to 
be  doubted  that  the  substitution  of  the  word  ''  therem- 
before"  for  the  word  ^'  thereinafter ''  would  have  the 
effect  of  inducing  an  accumulation  of  these  Rents  and 
Profits,  in  the  place  of  giving  them  to  the  immediate 
enjoyment  of  the  Defendant,  George  Bengough ;  and, 
the  inquiry  is,  whether,  upon  the  whole  Will,  the  Tes- 
tator has  expressed  such  purpose ;  for  no  Court  can. 
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give  effect  to  such  purpose  unless  it  be  gathered  from 
the  express  words  in  the  Will. 

After  directing  these  Estates,  to  be  purchased  with 
Rents  and  Profits,  to  be  conveyed  to  the  Trustees,  in 
the  manner  and  trusts  stated,  he  proceeds  to  direct  that, 
as  often  as  such  Rents  and  Profits  received  by  his 
Trustees  shall  amount  to  goo  /.,  they  shall  be  laid  out 
in  the  purchase  of  Three  per  Cent  Consolidated  Annu^ 
ties ;  and  that  the  Dividends  of  such  Stock  shall,  dur* 
ing  the  term  of  twenty-one  years,  accumulate  in  the 
same  manner,  and  for  the  same  purpose  as  the  Rents 
and  Profits  of  the  real  Estates,  so  to  be  purchased  as 
aforesaid,,  are  by  him  directed  to  accumulate.  The  only 
part  of  this  Will  which  contains  any  direction  as  to 
these  Rents  and  Profits,  is  the  passage  in  question :  and 
here,  therefore,  is  a  plain  declaration  of  the  Testator 
that  he  did,  by  that  passage,  mean  to  direct  the  accu- 
mulation of  these  Rents  and  Profits.  And,  consistently 
with  that  intention,  he  directs  that  the  Dividends  of  the 
Stock  which  were  to  serve  for  Investments  until  firee- 
hold  Estates  could  be  purchased,  should,  in  like  man- 
ner accumulate.  Now  this  expressed  purpose  of  .the 
Testator  can  only  have  effect  by  the  substitution  of  the 
word  "hereinbefore"  for  hereinafter;''  and,  to  effect 
such  purpose,  the  Court  is  bound  to  make  the  substi- 
tution. 


There  are  other  parts  of  the  Will  which,  though  alone 
not  to  be  relied  upon,  afford  strong  inference  that 
such  must  have  been  the  intention  of  the  Testator,  viz. 
the  general  purpose  of  accumulation,  which  runs  through 
the  whole  Will,  andthe  circumstance  that  he  has  given 
an  Annuity  of  300  /.  to  George  Bengough  for  his  life^ 
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and  for  his  personal  support  and  maintenance,  who  was 
the  first  object  of  his  Limitations ;  which  is  altogether 
inconsistent  with  an  intention  that  he  should  take  an 
immediate  Interest,  of  considerable  value,  in  the  Rents 
and  Profits  in  question. 
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1  HE  original  Bill  in  this  Cause  was  filed  in  1816 
against  the  Persons  interested  in  the  Freight  of  a  Ship, 
which  had  been  chartered  by  the  Plaintiff.  T^e  prayer 
was,  that  an  Account  might  be  taken  of  how  much 
was  due  in  respect  of  the  Freight ;  that  the  amount  of 
certain  Losses  or  Injuries,  alleged  to  have  been  sus- 
tained by  the  Plaintiff,  through  the  neglect  or  default  of 
the  Owner  or  Master  of  the  Vessel,  might  be  ascer- 
tained and  deducted  from  the  amount  of  the  Freight ; 
and  for  an  Injunction  to  restrain  the  Defendants  from 
proceeding  in  a  Suit  in  the  Admiralty  Court,  and  in  an 
Action  at  Law  against  the  Plaintiff  to  recover  the 
Freight. 

The  Plaintiff  obtained  the  common  Injunction  for 
want  of  an  Answer,  and  that  Injunction  was  afterwards, 
on  the  usual  affidavit,  extended  to  stay  Trial. 

In  Trinity  Term  1825,  Exceptions  taken  by  the  Plain- 
tiff to  the  Answer  of  one  of  the  Defendants  were 


Sth  Nov. 

and 
19th  Dec. 

Laches* 

The  original  Bill 
being  for  an  Ac- 
county  and  an 
Injunction  to 
restrain  an  Ac- 
tion ;  and  the 
Injunction  being 
dissolved  on  the 
merits  nearly 
ten  years  after 
the  Bill  was  filed, 
the  Plaintiff  filed 
a  supplemental 
Bill  tor  a  Disco- 
very, and  Com- 
mission to  exa- 
mine Witnesses 
in  aid  of  lus  De- 
fence to  an  Ac- 
tion substan- 
tially the  same : 
Motion  for  the 
Commission  re- 
fused,with  Costs, 
on  the  ground  >f 
delay. 


*  Ex  Relatione. 
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i8ft6.  allowed ;  on  which  the  Plaintiff  amended  bis  Bill  and 

*             "^  added  a  prayer  for  a  Commission  to  examine  Wit- 

^oDii  nesses  in  aid  of  his  Defence  to  the  Action  at  Law. 


V. 

Atlwiit. 


On  the  28th  of  Jane  1825,  one  of  the  Defendants 
in  whose  name  the  Action  was  brought^  died;  and 
the  Defendant  Aylwin  having  taken  out  Administration 
to  him,  the  Plaintiff  filed  a  Bill  of  Revivor  against 
him,  and  obtained  an  Order  to  revive. 

On  the  25th  of  January  1826  the  Defendant  Aylwin 
obtained  an  Order  Nisi  for  dissolving  the  common  In- 
junction, and,  on  the  18th  of  February  following,  the 
Plaintiff  having  shown  cause  against  dissolving  the 
Injunction,  the  Court  ordered  it  to  be  dissolved  abso- 
lutely. 

On  the  14th  of  June  1826  the  Plaintiff  filed  a  Sup- 
plemental Bill  against  the  Defendant  Aylwin  alone, 
alleging  that,  by  various  events  which  had  happened 
since  the  Plaintiff  had  exhibited  his  original  Bill,  the 
Defendant  Aylwin  was  the  only  person  who  had  or 
claimed  to  have  any  Interest  in  the  Freight  in  question, 
and  that  he  had  lately  commenced  a  new  Action  at 
Law  against  the  Plaintiff,  as  Administrator  of  the 
deceased  Defendant,  in  whose  name  Aylwin  had  brought 
the  former  Action,  as  having  a  beneficial,  though  not 
a  legal  interest  in  the  Freight.  The  Plaintiff  prayed, 
by  this  Supplemental  Bill,  the  same  relief  against 
the  Defendant  Aylwin  as  the  original  Bill  had  prayed 
against  all  the  Defendants  thereto,  and  also  for  an 
Injunction  to  restrain  the  Defendant's  Action  at  Law, 
and  for  a  Commission  to  examine  Witnesses  abroad, 
and  that  the  Plaintiff  might  have  the  benefit  of  Evidence 
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taken  under  the  CommissioD  to  support  his  Defence  at 
Law. 

To  this  Supplemental  Bill  the  Defendant  demurred. 

Mr. Healdond  Mr.  O.Anderdon,  for  the  Demurrer:— 

All  that  is  stated  as  supplemental  matter  is  imma- 
terialy  and  does  not  in  any  degree  alter  the  nature  of 
the  Case.  The  only  material  facts  stated  are  not  sup- 
plemental matter.  For  the  purpose  of  the  Injunction  ^ 
the  Bill  of  Revivor  was  su£Bicient,  without  the  present 
Supplemental  Bill.  Turner  v.  Wright  (a).  In  Adams  v. 
Dowding(b)  it  was  decided  that  where  in  a  Supple- 
mental Bill  all  that  was  stated  as  supplemental  matter 
was  immaterial,  a  Demurrer  would  hold. 

Mr.  Agar  and  Mr.  Parker,  for  the  Bill : — 

The  Action  commenced  by  the  Defendant  since  the 
Bill  of  Revivor  was  a  new  Action,  and  unless  a  Sup- 
plemental Bill  had  been  filed,  none  of  the  evidence 
taken  under  the  Commission,  could  have  been  read  in 
aid  of  the  Defence  to  that  Action.  Besides  the  Title 
stated  by  the  original  Bill  was  only  partial,  and  this 
Supplemental  Bill,  for  the  first  time,  shows  that  the 
whole  Title  is  in  the  Defendant. 

Mr.  Heald,  in  reply : — 
It  would  be  exceedingly  hard  if  the  evidence  under  a 
Commission  could  not  be  read  in  aid  of  the  last  Action 
without  a  Supplemental  Bill.  Suppose  a  Commission 
had  actually  issued  under  the  first  Bill,  and  that,  after 
it  was  returned,  but  before  the  evidence  could  be  used. 
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the  Plaintiff  at  Law  died,  so  that  there  must  be  a  new 
Action  by  his  Representative  (there  being  no  Revivor  at 
Law),  would  the  Representative  not  be  entitled  to  use 
th«  evidence  obtained  under  the  Commission  ? 

The  Vice-Chancellor  overruled  the  Demurrer. 


On  the  4th  December  1826,  the  Defendant  having 
put  in  his  Answer  to  the  Supplemental  Bill,  obtained 
the  Order  Nisi  to  dissolve  the  Injunction  which  had 
issued  in  that  Suit.  The  Plaintiff  then  gave  notice 
of  a  Motion  for  a  Commission  to  examine  Witnesses 
abroad.  That  Motion  was  heard  at  the  same  time 
as  Cause  vtras  shown  by  the  Plaintiff  against  dissolving 
the  Injunction. 

Mr.  Agar  and  Mr.  Parker,  for  the  Plaintiff. 

Mr.  Heald  and  Mr.  O.  Anderton,  for  the  Defendant. 

The  Vice-chancellor  dissolved  the  Injunction  upon 
the  merits,  and  refused  the  Motion  for  a  Commission 
with  Costs,  stating  that  the  Plaintiff  having  for  ten  years 
acted  on  this  Bill  as  a  Bill  for  equitable  relief,  could  not 
be  permitted,  when  driven  from  his  alleged  equity,  to 
treat  his  Bill  as  if  a  Bill  for  Discovery  merely,  and  now 
to  seek  for  that  Commission  which,  if  sought  at  all, 
ought  to  have  been  applied  for  ten  years  ago,  the 
pi*esent  Action  being  substantially  the  same  as  was 
pending  when  the  original  Bill  was  filed. 
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AMPHLETT  t;.  PARKE.  aist  March  & 

25th  Apiil. 

Martha  clay.  Spinster,  by  her  Will,  dated  the     ^~^^     '  ' 

19th  of  August  1790,  and  executed  and  atte£ted  so  as      Conversion. 
to  pass  Freehold  Estates,  disposed  of  her  Property  as  Ttnant  far  Lift 
follows:  of  Residue. 

Testatrix  gave  ^  '  ^ 
"  I  give  and  devise  all  my  Freehold  and  Copyhold  herRealandPcr- 
■r..,  i.n  -.  .i.  8«>nal  Estate  to 

instates  in  the  county  of  rjsstx  unto  and  to  tbe  use  of  Trustees  to  sell 

Nicholas  Martyn,  esq.  and  Rawson  Parke,  esq.  their  aud  directed  that 

Heirs  and  Assigns,  upon  trust  to  sell  the  same,  either  j^J^  Re^\slate 

by  public  auction  or  private  contract.     And  I  will  aud  should  be  taken 

direct   that  the   Monies  to  arise  from  such   Sale  be  ??  P^'  ?/  ^^^ 

Personal  Estate, 
considered    and    taken  to   be    part    of   my  personal  (h(^t  out  of  the 

Estate."     (The  Testatrix,  after  directing  that  the  re-  Monies  to  arise 

ceipts  of  her  Trustees  should  be  sufficient  discharges  ^^^^  ^jj  ®^^^ 

to  the  Purchasers,  proceeded  as  follows :)  ''  And  1  do  her  Personal  E& 

hereby  will  and  direct   that,   out   of  the   Monies  to  tateher  Legacies 

should  be  paid, 
arise  from   such  Sale,  and  out  of  all   other  my  per-  and  gave  the  Re- 

sonal   Estate,  the    several   Legacies  hereinafter  men-  si^ue  to  -^.  for 

tioned  be  paid  and  satisfied,  (that  is  to  say,)  to  Lydia  nj^inder  over : " 

Ward,  Wife  of  Francis   Ward,  esq.  500/.;   to  E/iza-  Held  that   the 

beih  Cooke,  Widow,  the  like  sum  of  500/. ;  to  Elizabeth  ^^J  ^«J*^  ^»« 
.  .  V        7  absolutely   con- 

Parke,  Wife  of  the  said  Rawson  Parke,  the  sum  of  verted  into  Per- 
1,000/.;  to  Lydia  Amphlett,  Widow,  1,000/."  (The  sonalty, and  that 
Testatrix  here  gave  Legacies  to  several  other  Persons,  ^i^  which  had 
and  then  continued  thus :)  '^  And  all  the  residue  of  lapsed  belonged 
my  personal  Estate,  and  of  the  Monies  arising  from  the  ^^^^^^d  no^  , 

to  the  Heir.    jJ^fH  i^^ 
The  Legacies  not  having  been  paid  within  the  year  after  the  Tcs-/*^/^^^^ 
tatrix's  death,  A.  is  not  entitled  to  that  year's  Income,  but  it  forms  part    ys^  ; 
of  the  Capital  of  the  Residue,    ^^^m  /if* 

Vol.  I.,^./M^.,c^  ^  .^u^  ,^S^  '^JrT^^'^'  ^/^""CcJ^ 

^k^^^^^ZZj.^..^^'^/^'    ^     /  /Ayr  J^X^,  ^^^ ^CT^ 

^r^  ^i  ^^  U  ^^a  .^i^^y^ 
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sale  of  my  real  Estates,  I  give  and  bequeath  to  the 
before-named  Nicholas  Martyn,  his  Executors,  Admi- 
nistrators and  Assigns,  upon  trust  to  pay  the  Interest 
thereof  to  the  before-named  Elizabeth  Parke,  for  her 
life,  for  her  separate  use :  and,  after  her  death,  upon 
trust  to  pay  and  divide  the  Capital  to,  between  and 
amongst  all  and  every  the  Child  and  Children  of  the 
said  Elizabeth  Parke,  born  and  to  be  bom,  equally, 
share  and  share  alike,  the  respective  shares  of  the  Sons 
to  be  paid  at  twenty-one,  and  of  the  Daughters  at 
twenty-one  or  marriage,  which  shall  first  happen,  with 
benefit  of  Survivorship  between  them,  in  the  event  of 
the  death  of  one  or  more  of  them  before  such  age  or 
time  as  aforesaid,  not  only  as  to  their  respective  original 
shares,  but  likewise  as  to  all  such  share  or  shares  as 
shall  accrue  to  them,  respectively,  by  Survivorship; 
and,  if  there  shall  be  but  one  such  Child,  then  to  such 
only  Child,  at  such  age  or  time  as  aforesaid ;  but,  in 
case  there  shall  not  be  any  Child,  who  being  a  Son 
shall  live  to  attain  the  age  of  twenty-one,  or  being 
a  Daughter  shall  live  to  attain  the  age  of  twenty-one  or 
marry,  then  upon  trust  to  pay  the  Interest  thereof  to 
the  before-named  Lydia  Amphlett,  for  her  life,  for  her 
separate  use ;  and,  after  her  death,  upon  trust  for  all 
and  every  her  Child  and  Children,  born  and  to  be  born, 
in  such  manner,  and  with  such  benefit  of  survivorship, 
as  I  have  hereinbefore  directed  concerning  the  Child 
and  Children  of  the  said  Elizabeth  Parke :  and^  in  case 
neither  the  said  Elizabeth  Parke,  or  the  said  Lydia 
Amphlett  shall  have  any  Child  who  shall  live  to  attain 
such  age  or  time  as  aforesaid,  then  upon  trust,  as  to 
one  moiety,  for  the  Executors  or  Administrators  of  the 
said  Elizabeth  Parke,  and,  as  to  the  other  moiety,  to 
the  Executors  or  Administrators  of  the  said  Lydia 
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Amphktt.    And  I  appoint  the  said  Nicholas  Martyn  and 
Rawum  Parke  Executors." 

The  Legacies  much  exceeded  the  Personal  Estate  in 
amount :  and,  some  of  the  Legatees  having  died  in  the 
Testatrix's  lifetime,  the  question  was,  whether  the  real 
Estate  was  absolutely  converted  into  Personalty,  so 
that  the  lapsed  Legacies  fell  into  the  Residue,  or  whether 
the  conversion  was  partial  only,  and  therefore  those 
Legacies  belonged  to  the  Heir. 

Mr.  Sugden,  for  the  Heir,  relied  upon  Cruse  v.  Bar^ 
ley  (a),  and  referred  to  Maugham  v.  Mason  (A),  and 
Jones  V.  MitchelUc). 

Mr.  Home  and  Mr.  Boteler,  for  the  residuary  Lega- 
tee, said  that  the  Testatrix  had  expressly  declared  that 
the  proceeds  of  the  Sale  of  her  real  Estate  should 
be  Personal  Estate :  that  the  Sale  was  directed,  not 
for  a  particular  purpose,  but  for  all  purposes:  that 
both  Estates  were  blended  together:  that  the  Testa- 
trix, after  speaking  of  the  Monies  to  arise  from  the 
Sale  of  her  real  Estates,  used  the  words,  **  all  other  my 
Personal  Estate :"  and  they  cited  Mallabar  v.  Mallor 
bar  (d),  and  Durour  v.  Motteux  (e\  which  they  said 
were  not  so  strong  in  favour  of  the  residuary  Legatee 
as  the  present  case;  and  that  in  Durour  y.  Motteux 
there  was  no  direction  that  the  proceeds  of  the  real 
Estate  should  be  considered  as  Personalty:  and  that 
in  Jones  v.  Mitchell  the  two  Estates  were  not  blended 
together 
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1827.  Another  question  arose  in  this  Cause  under  the  fol;' 

'        "^        '     lowing  circumstances. 
Amphlett 

'^'  The  Testatrix  died  on  the  14th  of  July  1803.    The 

ARKE.  Legacies  were  not  paid  within  the  year  after  the  Testa- 
trix's decease.  In  181  g  Mrs.  Parke  died  without  Issue. 
The  Master,  in  taking  the  accounts  of  the  Receipts  and 
Payments  of  the  Trustees  and  Executors,  had  allowed 
the  Defendant,  Rawson  Parke^  a  year  and  a  half's  Rent 
of  the  real  Estates  from  Lady-day  1803  to  Michaelmas 
1804,  and  a  year  and  a  half's  Dividends  of  two  Sums 
of  Stock,  due  respectively  on  the  10th  of  October  1804 
and  5th  of  January  1805,  which  he  had  retained  for  the 
use  of  his  Wife,  as  Tenant  for  Life  under  the  Will. 

Mr.  Homey  and  Mr.  Boteler,  for  the  Plaintiffs 
J.  B.  Hollingworth,  and  Lydia  his  Wife,  late  Lydia 
Amphlett,  the  present  Tenant  for  Life,  said  that,  after 
the  decisions  in  Angerstein  v.  Martin  (f),  and  Hewitt 
V.  Morris  (g),  it  could  not  be  contended  that'  Mrs. 
Parke  was  not  entitled  to  the  first  year's  Income  of 
what  ultimately  proved  to  be  the  residue  of  the  Testa- 
trix's property ;  but  that  she  could  not  be  entitled  to 
more,  either  upon  principle  or  the  expressions  of  the 
Will ;  for  that  the  Trustees  were  directed  to  pay  her 
the  Interest  only  of  the  residue. 

Mr.  Hart,  and  Mr.  Garratt,  for  the  Defendant 
Parke. 

The  Vice-Chancellor: — 

The  Testatrix,  Martha  Clay,  after  devising  her  Free- 
hold and  Copyhold  Estates  to  Trustees  for  Sale,  uses  the 

(f    X  Turn.  &  Russ.  232.  {g)  Ibid.  241. 
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following  expression :  ^^  I  will  and  direct  Umt  the  Monies 
to  arise  from  such  Sale  be  considered  and  taken  as  part 
of  my  Personal  Estate  :"  and,  in  a  subsequent  part  of  the 
Will,  she  uses  the  following  words :  "  And  I  do  hereby 
will  and  direct  that,  out  of  the  Monies  to  arise  by  such 
Sale,  and  out  of  all  other  my  Personal  Estate,  the 
several  Legacies  hereinafter  mentioned  be  paid  and 
satisfied.'^  And  the  Residuary  Clause  in  her  Wl.. 
begins  in  the  following  manner :  ''  And  all  the  residue 
of  my  Personal  Estate,  and  of  the  MoQt^s  arising 
from  the  Sale  of  my  Real  Estates,  I  give  and  bequeath/' 
Scc.&c. 
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Upon  the  particular  language  of  the  Will  in  the  pas* 
sages  to  which  I  have  referred,  there  arises  this  ques- 
tion :  Whether  the  Testatrix  is  to  be  considered  as 
having  intended  that  the  Monies  arising  from  the  Sale 
of  the  real  Estates,  should  have  the  same  qualities  as 
if,  at  her  death,  they  had  been  part  of  her  Personal 
Estate;  or  whether  she  intended  that  those  Monies, 
for  the  purposes  of  her  Will  only,  should  form  a  com- 
mon Fund  with  her  Personal  Estate  ? 


The  two  first  passages  do,  indeed,  purport  an  inten- 
tion that  those  Monies  should  be  considered  as  if  Per- 
sonal Estate  at  her  death  ;  but  the  latter  passage  points 
the  other  way :  and,  it  is  only  from  deference  to  the  - 

two  Cases  of  Durour  v.  Motteux,  and  Mallabar  v.  Mai-  A^^t\^/'^ft 
labar,ihzt  I  arrive  at  the  conclusion  in  this  Case  that  ^^./JZ^^*^^-^^^^^ 
this  Testatrix  had  in  her  view  the  improbable  intention  i*^^-^y>^^«**^^- 
that  the  Monies  arising  from  the  Sale  of  her  Real  ^^'^^^  ^^0^1^, 
Estate  should,  for  purposes  not  foreseen  by  her,  have  '*      ^  1  ^i^ 
the  same  qualities  as  if,  at  her  death,  they  had  been    -^^  ife  ^  y 
part  of  her  Personal  Estate.  A^y/ ^  A"  S^2^ 

u  3  A 


part 
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Amphlbtt 

V. 


There  is  another  question  arifdng  from  the  carcum- 
stance  that  the  pecaniary  Legacies  were  not  paid  until 
the  end  of  a  year  after  the  Testatrix's  death ;  and  that 
the  Funds^  with  which  those  Legacies  were  paid,  did,  in 
the  mean  time^  produce  Interest  or  Dividend. 


The  residuary  Estate  is  given  for  Life,  with  remain- 
ders over  to  the  Children  of  the  Tenant  for  Life :  and 
the  Tenant  for  life  claims  this  Interest  or  Dividend  an 
belonging  solely  to  her.  The  Testatrix,  clearly,  had 
not  this  intention.  Her  plain  meaning  was,  that  the 
Tenant  for  Life  should  enjoy  the  Income  of  that  Pro- 
perty, the  Capital  of  which  was  to  descend  to  her 
Children;  and  nothing  more :  and  the  Interest  or  Divi- 
dend in  question  is,  therefore,  to  be  considered  as 
Capital,  of  which  the  Tenant  for  life  will  take  the 
Income  only. 


17th  &  aoth  MONCK  v.  HUSKISSON. 

March, 

&a7dt  April.    The  Plaintiff  agreed  to  sell  to  the  Defendants  cer- 
Tiikes.         *"^  Freehold  and  Copyhold  Lands,  situate  within  the 

parish  and  manor  of  Barkings  in  Essex.    The  Free- 

An  Exemp-  holds  and  part  of  the  Copyholds  were  alleged,  in  the 
Jj^  S^jSnTd^M  -^S^®"^^"*'  ^  ^  exempt  from  tlie  Tithes  of  Corn  and 
to  certain  Copy-  Hay.  The  ground  of  the  exemption  was  the  unity  of 
holds,    on    the 

ground  of  Unity  of  Possession  of  the  Rectory,  Manor  and  Lands  in 
one  of  the  greater  Monasteries  dissolved  by  3 1  st  H.  8.  Other  Copyholds 
of  the  Manor  bad  belonged  to  the  Monastery  at  the  Dissolution,  and 
were  subject  to  Tithe.  Held,  nevertheless,  that  the  Exemption  was 
good,  because  the  Monastery  might  have  granted  out  the  latter  Copy- 
holds before  the  union  of  the  Rectory,  and  the  former  after  it. 
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possession  of  the  Manor,  Rectory  and  Lands  in  the 
Abbess  and  Convent  of  Barking,  which  was  one  of  the 
greater  Monasteries^  and  was  dissolved  by  31st  H.  S9 
c.  1 3*  However,  in  the  account,  contained  in  Domesday, 
of  the  possessions  of  the  Abbey,  the  Rectory  was  not 
mentioned.  But  in  the  Orant  of  it,  made  by  Edward  6th, 
it  was  expressed  to  have  been  Parcel  of  the  Possessions 
of  the  Monastery :  and  the  Lands,  alleged  to  be  exempt, 
were  proved  not  to  have  paid  Tithes  within  living 
memory^ 

Upon  the  hearing  of  an  exception  taken  by  the  De- 
fendants to  the  Master^s  Report  which  was  in  favour 
of  the  exemption. 

The  Attomey-Generalf  Mr.  Roupell,  and  Mr.  Pern- 
berton,  for  the  Defendants,  said  that  the  Rectory, 
not  being  mentioned  in  Domesday,  it  was  to  be 
presumed  that  it  did  not  belong  to  the  Monastery: 
That,  if  the  exemption  really  existed,  the  reason 
alleged  for  it  could  not  be  the  true  one;  because 
the  exemption  extended  to  the  Tithes  of  Com  and 
Hay  only,  and  not  to  all  Tithes ;  because  part  of  the 
Lands,  said  to  be  exempt,  were  Copyhold,  which  they 
could  not  have  been  if  they  had  belonged  to  the  Abbess 
and  Convent,  who  were  seised  of  the  Manor;  and 
because  part  of  the  Copyholds,  though  alleged  to  have 
belonged  to  the  Monastery,  were  admitted  to  be  subject 
to  Tithes. 


1827. 
« ^ 

MONCX 

r. 

HUSKZSSON. 


Mr.  Sugden  and  Mr.  Preston  for  the  Plaintiff,  said 
that,  as  it  appeared,  by  the  Grant,  that  the  Rectory 
belonged  to  tiie  Abbey  at  the  Dissolution,  the  omission 
in  Domesday  must  have  been  a  mistake :  but  that  unity 

U4 
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of  Possession  was  not  necessary  to  support  the  iexemp-' 
tion,  because  a  spiritual  person  might  prescribe  in  nan 
decitnatido.  Nash  v.  Molins  (a) :  That  the  circumstance 
of  the  exemption  being  partial,  might  be  accounted 
for  by  the  Vicarage  being  endowed  with  all  the  Tithes, 
except  those  of  Com  and  Hay :  and  that»  as  to  part  of 
the  Copyholds  being  subject  to  Tithes,  the  Abbess  and 
Convent  might  take  Tithes  from  some  of  their  Copy- 
holders,  but  not  from  others  :  and  they,  cited  the  Arch' 
bishop  of  Canterbury's  Case  (6),  and  CrovuJi  v.  Frier  (c). 

The  Vice-Chancellob: — 

This  is  a  Bill,  filed  by  the  Vendors,  for  a  specific  per- 
formance of  a  Contract  for  the  sale  of  Lands.  Upon 
a  reference  to  the  Master^  he  has  found  a  good  title  in 
the  Vendors.  The  contract  of  sale  states  that  certain 
Freehold  Lands  in  Barkings  and  thirteen  acres  of  Copy- 
hold Lands,  held  of  the  manor  of  Barkings  included  in 
the  sale,  are  free  from  the  Tithe  of  Corn  and  Hay  :  and, 
amongst  other  exceptions  taken  to  the  Master's  finding, 
is  one  as  to  this  question  of  Tithe. 

The  discharge  from  Tithe  is  claimed  upon  the  ground 
of  the  union  of  the  Freehold  Lands,  and  of  the  Manor 
of  Barkings  and  of  the  Rectory  of  Barkings  in  the  handa 
of  the  Abbess  of  Barking,  beyond  time  of  memory,  and 
up  to  the  Dissolution.  With  respect  to  the  Freehold 
Lands,  there  is  no  difficulty,  it  being  clear  that  the  union 
of  the  Rectory  with  the  Title  to  the  Freehold  Lands, 
before  time  of  memory,  will,  where  the  Abbey,  as  in 


(a)  Cro.  Eliz.  906. 
{b)  a  Rep.  48. 

(c)  Cro.  Eliz.  784,  S.  C;   Yclv.  2 ; 
G will.  218. 


Moor,   618;    and 
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this  case»  was  dissolved  by  the  3i8t  Hen.  8,  continue  the 
discharge  of  Tithes  to  the  grantee  of  the  Crown.  But, 
inasmuch  as  the  contract  includes  other  Copyhold 
Land,  held  of  the  manor  of  Barking,  which  is  admitted 
not  to  be  Tithe-free,  a  difficulty  occurred  to  me  how  it 
could  be  made  out,  in  point  of  Law,  that,  upon  the 
head  of  union,  some  Copyholds  could  be  Tithe-free, 
and  others  subject  to  Tithe. 

If  the  Copyholds  in  the  manor  existed  before  the  union, 
they  then  paid  Tithe  to  the  Rector,  and  would  continue 
to  pay  Tithe  to  the  Abbess,  after  the  union.  If  the  Copy- 
holds were  created  pending  the  union,  then  they  might 
not  pay  Tithe,  and  would  now  be  exempt.  The  counsel 
for  the  Plaintiff  say  that  it  is  to  be  considered  that  the 
Copyholds  which  do  not  pay  Tithe,  were  the  demesne 
lands  of  the  Abbess,  and  in  her  occupation,  and,  for 
that  reason,  might  not  pay  Tithe,  although  all  the  other 
Copyholds  did  pay  Tithes.  But  upon  that  hypothesis, 
prima  facte,  this  difficulty  arises,  that,  if  these  lands  not 
titheable  were  the  demesne  lands  of  the  Abbey  and  in 
the.  occupation  of  the  Abbess,  then,  inasmuch  as .  no 
Copyhold  could  be  legally  created  within  time  of 
memory^  and  as  the  dissolution  of  the  Abbey  was  withih> 
time  of  memory,  these  lands  could  not  now  be  legal 
Copyholds.  Feeling  this  difficulty,  I  desired  this  point 
to  stand  for  a  second  Argument,  in  order  that  the 
Cpupsel  for  the  Plaintiff  might  have  the  opportunity  to 
look  for  Authorities  upon  the  subject. 
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The  first  Case  cited  in  the  second  Argument  was  the 
Case  of  the  Archbishop  of  Canterbury.  A  religious 
house,  in  Maidstone,  had  divers  lands  there,  and  were  also 
appropriators  of  the  Rectory.  After  the  dissolution,  the 
Crown  granted  the  Lands  to  one,  and  the  Rectory,  to 
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another ;  the  question  was  whether  these  Lands  were 
discharged  of  Tithes.  The  Court  held  the  Lands  were 
not  discharged,  because  the  dissolution  of  the  religious 
house  was  not  affected  by  31st  Hen.  8.  But  the  Court 
declared  that,  if  the  dissolution  had  taken  place  under  the 
31st  Hen.  8,  and  there  had  been  an  union  of  the  Lands 
and  the  Rectory  in  the  rehgious  house  beyond  the  time 
of  memory,  the  Lands  would  hare  continued  exempt 
from  Tithes  after  the  dissolution.  This  Case,  therefore, 
only  establishes  the  acknowledged  principle  that,  where 
before  time  of  memory  there  was  an  union  of  the  title 
to  receive  the  Tithe  and  of  the  title  to  pay  the  Tithe, 
and  the  religious  house  was  dissolved  by  31st  Hen.  8,  the 
exemption  from  Tithes  will  continue.  It  is  upon  this 
principle,  in  the  present  Case,  that  the  Defendants  do 
hot  dispute  the  exemption  from  Tithes  as  to  the  Free- 
hold Lands ;  but  this  Case  does  not  touch  the  difficulty 
as  to  the  Copyholds. 


The  other  Case  relied  upon  by  the  Plaintiff  is  that 
of  Crouch  V.  Frier,  In  prohibition  the  surmise  was 
that  the  Bishop  of  Winchester  was  seised  in  Fee 
of  the  Manor  of  Bishop^s  Wabham,  and  that  he  and 
his  predecessors,  before  time  of  memory,  and  all  his 
Farmers  and  Copyholders  had  been  discharged  of 
Tithes.  This  prescription  was  held  to  be  good,  because 
it  shall  be  intended  that  the  prescription  had  its  com- 
mencement when  all  the  Manor  was  in  the  Lord's 
hands;  and  the  Lord,  being  a  Spiritual  person,  was 
capable  of  Tithes,  and  his  Farmers  and  Copyholders 
stand  in  his  place.  This  Case  has  nothing  to  do  with 
the  principle  of  unity;  for  the  Bishop  was  not  Rector. 
He  claimed  against  the  Rector ;  and  the  only  principle 
established  by  this  Case,  is  that  a  Copyholder,  holding 
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under  a  Spiritual  Lord  of  a  Manor,  may  prescribe  for 
a  discharge  from  Tithes  in  right  of  the  Lord. 

There  being,  therefore,  no  authority  which  is  expressly 
in  point,  the  Case  remains  to  be  considered  upon  prin- 
ciple alone:  and  it  has  occurred  to  me  that  there  might 
be  a  way  in  which  it  is  possible  that  there  may  have  been 
a  legal  origin  to  the  exemption  claimed  for  the  particular 
Copyhold,  although  the  other  Copyholds  pay  Tithes. 
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The  union  between  the  Manor  and  the  Rectory,  to 
be  good,  must  have  taken  place  before  time  of  memory; 
but  yet,  before  the  union,  the  Abbess  might  have  granted 
out  all  the  Copyholds,  except  what  she  then  retained 
as  demesne  lands ;  and  the  Copyholders,  thus  created, 
would,  of  course,  pay  Tithes  to  the  Rector  before  the 
union.  But  the  Demesne  Lands  might  not  then  pay 
Tithes  to  the  Rector,  because  the  Abbess,  being  a  Spi- 
ritual Person,  was  herself  capable  of  Tithes.  After 
the  union,  the  Abbess  might  still,  before  time  of  memory, 
have  alienated  these  thirteen  acres,  then  part  of  her 
demesnes,  by  copy  of  Court  Roll,  free  from  Tithe,  as 
she  held  them ;  and,  in  such  case,  these  thirteen  acres 
would,  at  this  day,  continue  legally  discharged  of  Tithe, 
although  the  other  Copyholds  paid  Tithes.  There  being  '  j^i/fAn/.s^^, 
this  mode  by  which  the  exemption  claimed  might  have  r^^^a/C^^ 
had  a  legal  origin,  I  thmk  myself  bound  to  affirm  the  ^f^^^J  ^^ 
tide  as  to  these  Tithes. 
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MONK  V.  MAWDSLEY. 
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30th  April.  Arabella  hughes,  widow,  by  the  Settlement 
WUi— Power--  ^^  ^^^  Marriage  with  the  Defendant  Peter  Mawdsley, 
Construction,  conveyed  a  Messuage  and  other  Hereditaments,  in  Great 
A  Feme  Co-  ^^s/^^*'*  to  ilrcAt6aWKfigA//ey,lii8  Heirs  and  Assigns,  and' 
▼erte  having  assigned  to  him  his  Heirs,  Executors,  Administrators  and 
h^'w*!?^  ^f ^P^  Assigns,  certain  Leasehold  Premises,  and  all  her  Bonds 
sonal  Property,  and  other  Securities  for  Money,  and  all  her  Household 

and  of  a  Real  Q^Q^g  Plate  rinen,  China  and  Furniture  and  other  Per- 

£st8te  at  N»  bv 

her  Will    after  sonal  Estate  and  Effects  in  Trust,  after  the  Marriage,  as  to 

reciting  the  the  Household  Goods,  Plate,  Linen,  Chinaand  Furniture, 
vei^  Pw^iTnia^  for  the  sole  and  separate  use  and  disposal  of  Mrs.  Hughes 
Legacies,  and  during  her  life,  and,  after  her  decease  and  in  default  of 
then  gave  to  her  g^^j^  disposal,  in  trust  for  her  next  of  kin,  as  if  she 
Husband  her       ,     v  ,.    /    /•  ,         ,.  •,  ^1.    •»* 

Fields  and         "^^  "^^  2Ljeme  sole  and  mtestate :  and,  as  to  the  JVles- 

House  at  N.^  suages  and  Premises  in  Great  Neston,  to  the  use  of 
ISSr  ?f^  her  ^''cAtftaW  Keigktley  and  his  Heirs,  during  Mrs.  Hughes's 
Personalty,  and  life :  and,  as  to  the  Messuage  •  and  Premises  in  Little 
all  she  might  die  Jifeston,  upon  Trust  that  Archibald  Keightley,  his  Exe- 
afterpayment  cutors  and  Administrators,  should  pay  the  Rents  to 
of  her  Debts,  Mrs.  Hughes  for  her  separate  use :  and,  as  to  the  Mes- 
Funer^^'anT  suages  and  Premises  in  Great  Neston,  after  the  decease  of 
Testamentary      Mrs.  Hughes,  to  the  use  of  such  Person  and  Persons,  and 

SaHhT '  Hui^  ^^^  ^^^^  ^^^*®  *^^  Estates,  as  Mrs.  Hughes,  by  her  will 
band  took  a  Life  ^^  ^^  signed,  sealed  and  published  in  the  presence  of 
Estate  only  in  two  or  more  credible  witnesses,  should  appoint,  and,  in 
vriihstancHne  "  default  of  such  appointment,  to  the  use  of  Archibald 
the  gift*  to  him  Keightley,  his  Heirs  and  Assigns,  upon  Trust  to  sell*, 
tetr^^  *^\t^d*  ^^  ^  divide  the  proceeds  equally  amongst  the  Children 
possessed  of.  of  Mrs.  Hughes,  at  the  usual  periods,  and,  in  default  of 
Children,  to  distribute  the  same  amongst  her  next  of  kin. 
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Mrs.  Mtmdsley  made  her  Will  which  was  executed 
as  required  by  the  Settlement^  and  was  as  follows  :    ' 

*'  I  Arabella  Mawdsky,  Wife  of  Peter  Mawdsleyy  do 
make  this  my  last  Will  and  Testament  in  manner  and 
form  following,  having  full  disposing  Power  by  Settle- 
menty  made  at  my  Marriage  with  the  above  Peter 
Mawdsley,  now  in  the  hands  of  Mr.  Archibald  Keightley, 
sen..  Solicitor^  Liverpool,  and  my  Trustee."  (The  Tes- 
tatrix here  gave  several  pecuniary  Legacies^  and  then 
proceeded  thus : — )  "•  I  give,  devise  and  bequeath,  to 
my  Husband  Peter  Mawdsley^my  two  Fields  and  House 
in  the  Township  of  Great  Neston,  likewise  the  re- 
mainder of  my  Personalty,  and  all  I  may_die  possessed 
of  at  the  time  of  my  death,  after  the  above  Bequests 
are  fully  discharged*  my  just  Debts  paid.  Funeral  Ex- 
penses, and  Proving  this  my  last  Will  and  Testament. 
I  nominate  and  appoint  Mr.  Archibald  Keightley,  and 
my  Husband,  Peter  Mawdsley,  Trustees  and  Executors 
of  this  my  last  Will  and  Testament." 

Mrs.  Mawdsley  died  on  the  24th  May  1824,  leaving 
the  Plaintiffs,  her  Sisters  and  only  next  of  Kin. 

The  Bill  alleged  that  Peter  Mawd^ley  claimed  to  be 
entitled,  in  Equity,  to  the  Fee-simple  of  the  Messuage, 
Lands  and  Premises  devised  to  him  by  the  Will  ; 
whereas  the  Plaintiffs  submitted  that  he  was  only  en- 
titled to  a  Life  Estate  therein,  and  that  they,  as  the 
next  of  Kin  of  the  Testatrix,  were  entitled  to  have  the 
House,  Land  and  Premises  sold,  subject  to  the  Life 
Estate  of  Peter  Mdwdsley  therein,  and  to  have  the  Pro- 
ceeds distributed  between  them,  according  to  the  direc- 
tions contained  in  the  Settlement.    And  it  prayed  that 
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the  Defendant  ArMbald  Keightl^,  might  be  decreed 
to  sell  the  Reversion  of  the  Messuage,  Land  and  Pre- 
mises, and  to  distribute  the  Proceeds  between  the 
Plaintiffs,  according  to  the  directions  of  Settlement. 

To  this  Bin  the  Defendant  Peier  MawdsUy  put  in  a 
general  Demurrer. 

Mr.  Preston  and  Mr.  Koe,  in  support  of  the  DemuN 
rer,  cited  Hopewell  v.  Ackland{a\  Smith  v.  Coffin {b), 
Cooke  V.  Farrand{e),  Barnes  v.  Patch  (d),  Doe  y.  GiU 
bert  (e),  Huxstep  v.  Brooman  (/),  Goodtitle  v.  Mad'* 
dem  (g),  Beachcrofi  v.  Beachcroft  (A),  Pitman  v.  Ste- 
vens {i)^  Hogan  r.  Jackson  (Jc)y  Bidout  v.  Pain  {I). 

Mr.  Sugden  and  Mr.  Spence,  in  support  of  the  Bill, 
cited  Doe  v.  Rmit  (m),  Timtwell  v.  Perkins  {n),  and  Roe 
V.  Yeud(o). 

The  Vice-Chancelloe  : — 

The  Testatrix  in  this  Case  was  a  Feme  Coverte,  who, 
by  Settlement  made  previous  to  her  Marriage,  had 
Power  to  dispose,  by  Will,  of  Fee-simple  Estate,  of 
Leasehold  Estate,  and  of  Bonds  and  Securities  for 
Money,  and  Household  Goods  and  Furniture,  Plate, 
Linen,  China  and  other  Personal  Estate.  Her  Will, 
which  was  executed  as  required  by  the  Power,  com- 
menced in  the  words  following : — ''  I  A.  MawdsUy» 


(a)  1  Salk.  S39.    (6)  sH.  Black.  444.        (c)  7  Taunt,  iss. 
(d)  8  Ves.  604.    (e)  3  Brod. &  Bing.  85.  (/)  1  Bro.C.C.  437. 
(g)  4  East,  496.    (*)  a  Vem.  690.  (t)  15  East,  505. 

{k)  Cowp.  399.      (J)  3  Atk.  486.  (w)  7  Taunt.  79. 

(n)  a  Atk.  108.     (0)  d  New  Rep.  214. 
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wife  of  Peter  Mawdsley^  do  make  this  my  last  Will 
and  Testament  in  manner  and  fonn  following,  having 
full  disposing  Power  by  Settlement  made  at  my  Mar- 
riage with  the  above  Peter  Mawdsley,  and  now  in  the 
hands  of  Mr.  Archibald  Keightley,  Solicitor,  Ldverpool, 
and  my  Trustee  :"  And,  after  giving  several  Pecuniary 
Legacies,  contiued  thus : — ^^  I  give,  bequeath  and  de- 
vise, to  my  Husband,  my  two  Fields  and  House  in 
Great  Nestan/*  (being  the  Estate  of  which  she  had 
Power  to  dispose,)  Ukewise  the  remainder  of  my  Per- 
sonalty, and  all  I  may  die  possessed  of  at  the  time  of 
my  deatfi,  after  the  above  Bequests  are  fully  dischai^ed, 
and  my  just  Debts,  Funeral  Expenses,  and  proving 
this  my  last  Will  and  Testament/'  And  she  appointed 
her  said  Husband  and  another  Person  her  Executors. 
The  question  in  the  Cause  was,  whether  the  Fee  in 
the  two  Fields  and  House  in  Great  Nestaity  passed  to 
the  Husband  by  force  of  the  expression :  ''  and  all  I 
may  die  possessed  of  at  the  time  of  my  death." 

Many  Cases  have  been  cited  on  the  subject  (and  the 
Question  is  one  of  great  nicety),  in  all  which  Cases  the 
words,  in  their  ordinary  signification,  would  include  real 
Estate. 

It  is  first  argued,  against  the  Husband,  that,  in  the 
disposition  made  by  the  expression :  *^  All  I  may  die 
possessed  of  at  the  time  of  my  death,''  there  is  no  re- 
ference to  the  power  under  which  the  Will  is  made,  and 
that,  if  these  Words  would  give  a  Fee,  where  a  Testator 
devises  Property  of  which  he  is  the  Owner,^  they  will 
not  have  that  effect  here.  I  do  not  concur  in  that  eir- 
gument.  The  introductory  words  in  the  Will  purport 
that  the  Will  is  made  only  by  force  of  the  power,  and 
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Mawdsley. 


1827.  c^ery  Clause  in  the  Will  is,  therefore,  to  be  referred  to 

'"■''  ^  the  power.  The  argument  for  the  Husband  is,  that 
SfoNK  these  words  will  have  no  effect  unless  they  operate  to 
carry  the  Fee  of  the  Neston  Estate,  the  whole  personal 
Estate  passing  by  the  prior  expression.  But  I  know 
of  no  Case  in  which  words  have  been  held  to  carry  a 
Fee  Simple,  because  they  would,  otherwise,  be  mere 
surplusage  and  repetition.  In  all  the  Cases  cited,  either 
the  words  do,  in  their  ordinary  signification,  include 
real  Estate :  as  in  Hopewell  v.  Acland,  "  Whatever  else 
I  have  not  disposed  of :"  In  Smith  v.  Coffin  :  "  The  rest 
and  residue  of  my  Goods,  Chattels,  Rights,  Credits, 
personal  and  testamentary  Estates :"  In  Huxstep  v. 
Brooman  :  "  All  I  am  worth :"  In  Beachcroft  v.  Beach- 
crofl :  "  My  Wife  to  have  one  Moiety  after  my  Debts 
paid."  In  all  which  Cases  the  words,  in  their  ordinary 
signification,  would  include  real  Estate :  or  if  the  words 
used  do  not,  in  their  ordinary  signification,  include  real 
Estate,  the  Testator  has  shewn  that  he  meant  to  apply 
them  to  real  Estate  :  as  in  Hogan  v.  Jackson,  where  the 
expression  is  :  •'  The  residue  of  my  Effects,  both  real 
and  personal,  which  I  shall  die  possessed  of."  In  their 
ordinary  sense,  the  words  "  possessed  of,"  would  not 
import  real  Estate ;  but  the  Testator  there  expressly 
applies  them  to  real  Estate.  In  the  present  Case,  there 
is  nothing  to  show  that  the  Testatrix  meant  to  use  the 
word  **  possessed"  in  any  other  than  its  ordinary 
sense ;  and,  on  the  contrary,  the  expression  **  at  the 
time  of  my  death,"  imports  that  she  had  personal 
Estate  alone  in  her  contemplation;  for  those  words 
would  have  no  sense  as  applied  to  real  Estate. 

My  conclusion  is,  according  to  the  principle  of  the 
Decision  in  Doe  v.  Rout,  that  the  words  in  question 
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might  have  been  sufScient  to  pass  real  Estate,  if,  from 
other  parts  of  the  Will,  such  had  appeared  to  have  been 
the  intention  of  the  Testatrix  ;  but  that  no  such  inten- 
tion does  sufficiently  appear  in  any  part  of  the  Will» 
The  words  are  to  be  considered,  therefore,  as.  loose  and 
general  words,  and  mere  surplusage,  which  do  not  add 
to  the  sense  of  the  Will. 
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CHILLINGWORTH  v.  CHILLINGWORTH.  «5tb  April. 

*^ y ' 

1  HE  Purchaser  of  an  Estate  under  a  Decree  moved        Practice. 

for  and  obtained  the  Order  Nisi,  and  served  it  upon  ?^ 

the  Vendor.    The  Purchaser  having  afterwards  neg-       Pvrchaser. 

lected  to  confirm  the  Order,  the  Vendor  now  made      ^,  ""TT   , 
•       -,    .  -  ,  .         t      ,        ,     ^T      1  ^         The  Vendor 

that  Motion.     It  was  objected    that  the  Vendor  ought  jnay  confirm  an 

not  to  confirm  the  Purchaser's  Order,  but  to  obtain  Order  Nisi  ob- 
a  new  Order  Nisi.  The  Vice-ChanceUor  was  of  a  differ-  JSa^r,  iftbe 
ent  opinion,  and  made  the  Order  prayed.  latter  neglect  to 

do  to. 


^-.^^w.  jy>. 


END    OF    FART    11. 
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MEMORANDUM. 

On  the  30th  of  Aprily  the  Earl  of  Eldon  resigned  the 
Great  Seal,  which,  on  the  same  day,  was  delivered  by 
His  Majesty  to  the  Right  Honourable  Sir  J.  S.  Copley, 
Knight^  who  was  created  a  Peer  of  the  United  Kingdom, 
by  the  title  of  Baron  Lyndhurst  of  Lyndhurst^  in  the 
County  of  Southamptou . 

.  On  the  3d  of  May,  the  Right  Honourable  Sir  John 
Lead,  Vice-ChauceUor  of  England,  was  appointed 
Master  of  the  RoUs«  in  the  place  of  Sir  J.  S.  Copley. 

On  the  following  day,  Anthony  Hart,  Esquire,  one  of 
His  Mi^esty's  Counsel^  was  appointed  Vice-chancellor 
in  the  place  of  Sir  John  Leach,  and  received  the  honour 
of  Knighthood,  and  was  afterwards  sworn  in  a  Member 
of  His  Majesty's  Most  Honourable  Privy  Council. 

Sir  C.  Wetherell,  Knight,  His  Majesty's  Attorney^ 
Oeneitd,  resigned  that  office,  and,  on  the  27th  of  April^^ 
was  succeeded  by  James  Scarlett,  Esquire,  one  of  His 
Majesty's  Counsel,  who  also  received  the  honour  pf 
Knighthood. 

Vol.  I.  V 
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1827. 
5th  May. 

* V ' 

Injunction* 

Debtor  and 

Creditor, 

The  Wife  of 
a  Bankrupt, 
having  separate 
Property,  died 
in  France,  in 
possession  of 
other  Property 
there,  which  was 
claimed  by  the 
Creditors  as 
belonging  to  the 
Husband.     She, 
by  Will,  disposed 
of  all  her  sepa- 
rate Estate,  ex- 
cept 1,500/. 
Consols  (which, 
in  default  of 
Appointment, 
was  held  in  trust 
for  her  Execu- 
tors or  Admi- 
nistrators), and 
appointed  a 
Lady,  resident 
in  France,  her 
Executrix. 

Injunction 
granted,  at  the 
suit  of  the  As- 
signees, to 
restrain  the 
Transfer  of  the 
Consols;  but 
refused  as  to  the 
rest  of  the  sepa- 
rate Estate. 


STEAD  V.  CLAY. 

IHE  Plaintiff  was  the  Assignee  of  one  lAddard, 
a  Bankrupt,  under  a  Commission  issued  on  the  26th 
of  June  1823.  The  Defendant,  Mrs.  Clay  (wko  was 
resident  in  France)  was  the  Executrix  and  Residuary 
Legatee  of  the  Bankrupt's  late  Wife,  who  died  in  Paris 
in  January  1825,  having  considerable  separate  Property, 
the  whole  of  which  she  disposed  of,  except  1,500/. 
Three  per  Cent.  Consols,  standing  in  the  names  of  the 
Defendants,  her  Trustees,  and  which,  in  default  of 
appointment,  was  held  in  trust  for  Mrs.  Uddartts  Exe* 
cutors  or  Administrators :  Ldddard,  therefore,  upon  fait 
Wife's  decease,  became  entitled  to  it  in  his  mantd  right. 

In  1822  Liddard  sold  his  Household  Goods  and 
Furniture,  invested  the  proceeds,  together  with  other 
Monies,  in  the  French  Funds,  and  shortly  afterwards 
went,  with  his  Wife,  to  reside  in  Paris.  After  thft 
issuing  of  the  Commission,  he  returned  to  this  Country, 
and  died,  after  his  Wife.       , 

The  Bill  alleged  that  Liddard,  before  he  went  to 
reside  in  Paris,  had  committed  an  act  of  Bankruptcy  t 
that  he  absconded  thither  to  avoid  his  Creditors :  tfant 
he  remitted  the  proceeds  of  his  Furniture,  and  other 
Monies,  to  Paris^  and  procured  them  to  be  invested  in 
the  French  Funds,  in  his  Wife's  name,  in  order  to 
defraud  his  Creditors :  that  Mrs.  Clay,  as  the  Execotrix 
of  Mrs.  Liddard,  had  possessed  herself  of  that  Stocky 
and  also  of  some  Furniture  and  other  Articles  which 
the  Bankrupt  had  left  in  his  late  Wife's  possesnoa  oa 
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his  reluming  to  this  Country  :  and  that,  as  Mrs.  Clay  1827. 

resided  in  France,  the  Plaintiff  would  be  unable  to 

recover  them  from  her.     The  Bill  prayed  either  that 

the  Stock   in  the  French  Funds,  and  the  other  Pro-  ^** 

perty  of  the  Bankrupt  in  France,  might  be  delivered  to 

tbe  Plaintiff,  or  that  the  Value  thereof  might  be  paid 

to  him  out  of  the  Testatrix's  Estate:  that  that  Estate 

might  bd  secured,  and  a  Receiver  of  it  appointed :  and 

that  the  Defendants^  the  Trustees,  might  be  restrained 

from  transferring  any  part  of  the  Testatrix's  separate 

Property. 

The  Answers  of  Mrs.  C/ay  and  the  Trustees  denied 
having  any  knowledge  of  Liddar^s  having  committed 
an  act  of  Bankruptcy,  or  done  any  of  the  other  acts 
complained  of  with  a  view  to  defraud  his  Creditors. 
Mrs.  Clay,  however,  admitted  that  the  Testatrix, 
shortly  before  her  death,  had  transferred  a  sum  of 
French  Stock  into  the  names  of  her,  Mrs.  Clay,  and 
another  person,  as  Trustees :  and  it  did  not  appear  how 
the  Testatrix  had  become  possessed  of  this  Stock. 

Mr.  Sugden,  Mr.  Rose,  and  Mr.  Knight,  now  moved 
for  an  Injunction,  according  to  the  Prayer  of  the  Bill. 

Mr.  Shadwell,  and  Mr.  Ching,,  appeared  for  the 
Defendants,  and  opposed  the  Motion. 

The  Vice-chancellor  (a)  granted  the  Motion  as  to  the 
l>60o/.  Consols;  but  refused  it  as  to  the  other  Sums 
of  Stock  (i). 

(a)  Sir  Anthony  Hart. 

(6)  The  Bill  was  afterwards  amended :  and,  on  tbe  Answer 
being  put  in  to  tbe  Amendments,  it  appeared  that  Mrs.  Liddard 
had  disposed,  by  her  Will,  of  the  1,500/.  Consols,  as  well  as  of 
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5th  May.  MILLER  v.  WHEATLEY. 


^c^lkm       '^^^  PlaintiflF  having  changed  his  Name,  by  the  King's 
'      License,  the  Bill  was  amended  after  the  Answer  had 

Exceptions  to  been  put  in,  by  substituting  the  Plaintiff's  new  Name  for 
afterihe  Bill  has  ^*®  ^^^  ^^^9  ^^^  by  adding  another  Defendant    The 
been  amended.     Plaintiff  then  excepted  to  the  Answer, 
will  not  be  taken 
offtheFile,  if  no 
Answer  is  re-         Mr.  Skirrow,  for  the  Defendant  who  had  answered 

quired  to  the  the  Bill,  moved  that  the  Exceptions  might  be  taken  off 
the  File  for  irregularity,  they  having  been  filed  after  the 
Bill  was  amended. 

Mr.  Whitmarsh,  for  the  Plaintiff,  cited  Taylor  v. 
Wrench  (a),  and  said  that  the  Amendments  were  of  such 
a  nature  that  no  further  Answer  could  be  required. 

The  Vice-Chancellor  ordered  the  Plaintiff  to  pay  the 
Costs  of  the  Motion,  and  that  the  Exceptions  should 
remain  on  the  File. 


the  rest  of  her  separate  Estate.  The  Defendant,  Mrs.  C/!ajr, 
then  moved  the  Lord  Chancellor  to  discharge  the  Order  made 
by  the  Vice-chancellor;  and  the  Plaintiffs  made  a  Cross-motion 
to  have  the  Injunction  extended  to  the  rest  of  Mrs.  Liddardt% 
separate  Property.  On  the  31st  March  1838  his  Lordship 
refused  the  former  Motion,  and  granted  the  latter. 

(fl)  9Ves.3i5. 
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DAVIDSON  V.  NAPIER. 


1837. 
7th  May. 


1  HE   Plaintiff  and  one  DickiM  were  Partners  as      Partnership. 

Solicitors  and  Attomies.    Diddns  became  Bankrupt,  ojator. 

and  his.  Assignees  having  excluded  the  Plaintiff  from      One  of  two 

all  interference  in  the  affairs  of  the  Partnership,  the  Solicitors,  who 
•n-it  <»i    1  .  ^  t       /v  .        /.   1     -.^         ^^^re  Partners, 

Bill  was  filed,  praymg  to  have  the  affairs  of  the  Part*  became  Bank- 

nership  wound  up,  and  for  an  Injunction  to  restrain  nipt;  tbt  As- 
the  Defendants,  the  Assignees,  from  intermeddling  with  Jh^^er^from 
the  Partnership  Property  and  Effects.  interfering  with 

the  affairs  of  the 
Partnership : 
Mr.  Spence,  for  the  Plaintiff,  now  moved  that  the  the  Court, 

Books,  Papers  and  Writings  of  tlie  Partnership,  be-  nevertheless, 

longing  to  the  Persons  who  had  employed  the  Plain-  ^j^^  Assignees 

tiff  ^nd  Dickim  as  Attomies  and  Solicitors,  might  be  to  deliver  to  him 

deUyered  to  the  Plaintiff,  upon  oath.  g' P«P««  ^^ 

Clients  of  the 
The  Vtce-Chanctllor  refused  the  Motion,  saying  that  Finn. 
he  had  no  right  to  order  the  Papers  of  the  Clients 
to  be .  delivered  to  one  of  the  Partners,  without  the 
consent  of  the  Clients. 


^  3 
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1897.  MARY  ANN    ELIZABETH   ASTLEY   v,  THE 

8th.0th&ioih       HONOURABLE   GEORGE   JOHN    MILLES, 

J^iay^  and 
29th  October.  *"d  Others. 

J/fr|:fr  0/     Richard  WARNER,  Esquw,  by  his  Wai,  dated 

^^Jk/f^**Ev^^^**       ^^^  *^^^  ^^  December  1750,  gave  all  his  Manors,  Mes* 

jy  120  '         6uageSy  Lands,  Tenements  and  Hereditaments  in  North 

A  Tenant  for  Elmkam,  Beetley,  Gressenhnll,  Bitterine,  East  Bilneu, 
Life  of  an  Estate   ^  .  .       o     j^  f,    t,       •     ,^v   ^^  .  t        j  i>  r       1  • 
settled  in  strict    Bnslty,  Sandfteld,  Hormngtoft,  Gately  and  Ryburgh,  in 

settlement,  buys  the  County  of  Noffolk,  to  Lee  Warner  and  fffit/y  Le^ 

Char»Bs  on  the  ^^^^^''f  ^^^  ^^^  ^®"^  ^^  Ninety-nine  Yean  next  aftef 

Ei^tate,  and  has  his  death,  upon  Trusts  long  since  satisfied,  and,  subject 

toT-^uif ee^  thereunto,  to  his  eldest  Daughter,  Mary  Milks,  Widow 

he  next  pur-  ^^  Christopher  Milles,  Esquire,  for  her  life,  or  nntil  her 

chases  the  ulti-  eldest  Son  should  attain  the  age  of  Twenty-four  years, 

d^r^^andTaT  it  ^^^^  ^hotild  first  happen ;  and,  af*er  the  decease  of 

conveyed  to  him  Mary  Milles,  or  her  eldest  Son  attaining  the  age  of 

subject  to  the  Twenty-four  years,  he  gave  the  same  Hereditaments 
subsisting  ,  _•'  ''      _,  _      V  «..ti      ■•    ^       >  «i 

Charges :  he       ^^^  Premises  to  Rtchard  Mtlks,  his  Grandson,  eldest 

then  devises  the  Son  of  Mary  his  Daughter,  for  his  life;  with  remainder 
to^the^'charges  ^^  Trustees  to  preserve  contingent  remainders;  with 
that  might  be      remainders  to  the  first  and  other  Sons  of  Richard  Milles 

thereon  at  his  successively  in  tail  male ;  with  remainder  to  Christopher 
decease:  the  in-  ,."^        ,  ,«         n  t  -    ^       ,  /. 

termediate  Re-     Milles,  his  Grandson,  second  Son  of  his  Daughter,  for 

niainders  fail  at  his  life;  with  remainder  to  the  same  Trustees  to  pre- 
Charsesso  our-  ^^^^  contingent  remainders;  with  remainders  to  the 
chased  are  first  and  other  Sons  of  Christopher  Milles  successively 

merged ;  and       }^  ^^il  male ;  with  remainder  to  John  Milles,  his  Grand- 

parol  Lvidence  .•  j       j 

is  admissible  to    ^on,  third  and  youngest  Son  of  his  Daughter,  for  his 

prove  that  the      life ;  with  remainders  to  his  Sons  in  like  manner;  with 

intended.  remainder  to  the  heirs  male  of  the  body  of  Mary  Milles; 

/§  -/ii**  JS^<i  with  remainder  to  his  own  right  Heirs.     And,  afler 
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fwiting  that  he  Md^  by  Lease  from  the  Dean  and 
Chapter  eC  Ncrwichf  the  Rectory  Impropriate  of  North 
JEMignK  wA  Gjertain  Lands  lying  dispersedly  amongst 
hia  Real  Estates  and  Lands  in  North  Elmham,  and,  in 
like  vofiMter,  heM»  by  Lease  of  the  said  Dean  and 
Chapter  of  Norwich,  eertain  Lands  in  Gately  and  Colkirk 
aforeaaid,  the  Testator  gave  the  same  Rectory  and 
lands  to  Mwnf  Milks  his  Daughter,  her  Executors^ 
Administrators  and  Assigns,  in  Trast  for  the  Uses, 
Estalea  and  Parposea  thereinbefore  by  him  declared 
tOQohiAghia  Real  Estates  in  Nwrth  Elmham,  and  Gately, 
nd  CoikirL,  and  that  the  same  might,  from  time  to 
time,  be  enjoyed  with  the  other  Estates  in  North 
Elmham  and  Gately  aforesaid,  with  which  the  same 
were  so  intermixed;  and  that  the  Person  or  Persons 
hang  in  the  legal  possession  of  the  North  Elmham 
and  G^efy  Estates  should,  from  time  to  time,  pay  the 
yearly  resenred  Remts^  and  renew  Leases,  and  pay  and 
discharge  all  Fines  and  Payments  incident  to  the  same, 
the  Testator's  Will  being  that  the  Rectory,  Lands  and 
Pxemisea  might  always,  unless  hindered  by  arbitrary 
impoaitioDS,  be  held  and  enjoyed  according  to  the 
Deroes  aad  Limitations  thereinbefore  by  him  declared 
ioucfaing  his  Real  Estates  in  North  Elmham  and  Gately: 
and  he  appointed  his  two  Daughters,  Mary  Milles  and 
Elizabeth  JoddrtiU,  his  Executrixes. 
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The  Testator  died  some  time  after,  making  his  Will> 
leanng  his  two  Daughters  his  Co-heirs  at  Law.  Chris^ 
twphet  Milles,  the  second  Son  at  Mary  Milles,  died  many 
years  aince  without  issue. 


By  Indentures  of  Lease  and  Release,  dated  the  13th 
and  14th  of  December  1773,  the  Releaae  made  between 
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Mary  Milks  and  Richard  MilleSj  her  eldest  Son,  of  tht 
first  part;  Stafford  Squire  Baxter,  of  the  second  part ; 
John  Caiman,  of  the  third  part;  Sir  Edward  AslUy, 
Bart.  William  Codrington,  Esq.  and  Edward  Mille$,  Esq. 
of  the  fourth  part;  and  John  Wodehouse^  who  after- 
wards became  Lord  fVodehouse,  and  Lewis  Cage,  Esq.  of 
the  fifth  part;  and  by  a  Common  Recovery  suffered  as 
of  Hilary  Term  14  Geo.  3.  all  the  Mcmors,  Advowsons 
and  other  Hereditaments  belonging  to  Mary  Milks 
and  Richard  Milles,  or  either  of  them,  in  the  county  of 
Norfolk,  then  late  of  Richard  Warner,  deceased,  or 
since  his  decease,  purchased  by  Mary  Milles  and  JS»- 
chard  Milks,  or  either  of  them,  were  settled  on  Richard 
Milles,  for  his  Life ;  with  Remainder  to  Trustees  to 
preserve  Contingent  Remainders ;  with  Remainders  to 
the  first  and  other  Sons  of  Richard  Milks  successively 
in  tail  male ;  with  Remainder  to  John  Milles,  the  younger 
and  only  other  surviving  Son  of  Mary  Milles,  for  his 
life  ;  with  Remainder  to  Trustees  to  preserve  Contingent 
Remainders;  with  Remainders  to  his  first  and  other 
Sons  successively  in  tail  male;  with  Remainder  to  Mary 
Milles,  for  her  Life;  with  Remainder  tu  Trustees  to 
preserve  Contingent  Remainders  ;  with  Remainder  to 
Lord  Wodehouse  and  Letois  Cage,  for  500  years,  to  be 
computed  from  the  death  of  Mary  Milles,  upon  the 
Trusts  therein  declared,  and,  subject  thereto,  to  any  one 
or  more  of  the  Daughters  of  Richard  Milles,  for  such 
Estate  Tail  and  Estates  Tail,  and  in  such  shares  and 
manner  as  Richard  Milles  should,  by  Deed  or  Will  to  be 
executed  and  attested  as  therein  mentioned,  appoint  4 
and,  in  default  thereof,  to  the  use  of  all  the  Daughteis 
of  Richard  Milks,  equally  to  be  divided  between  them, 
as  Tenants  in  common  in  tail,  with  Cross-Remainders 
amongst  them  in  tail,  with  divers  Remainders  ov)er,  and 
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with  the  ultitnate  Remainder  to  the  right  Heirs  of 
Mary  Milles.  The  Trusts  of  the  term  of  500  years  were, 
that  the  Trustees  should  raise,  by  the  usual  means, 
after  the  death  of  Mary  Milles,  and  after  the  deceases 
and  failure  of  issue  male  of  Richard  Milles  and  John 
MilieSf  the  sum  of  25,000/.,  and,  in  the  mean  time,  the 
Interest  of  that  sum,  at  4  per  cent,  per  annum,  to  be 
computed  from  the  death  of  Mary  Milles,  or  from  the 
decease  of  the  Survivor  of  Richard  Milles  or  John 
Milks,  or  from  the  time  of  the  failure  of  their  issue  male, 
which  should  last  happen,  and  should  pay  the  25,000  /• 
and  the  Interest  thereof,  to  such  Persons,  in  such 
parts,  manner  and  form  as  Mary  Milles  should  by  Deed 
or  Will  appoint. 


By  a  Deed  Poll,  dated  the  24th  of  October  1 775, 
Mary  Milles,  by  virtue  of  the  power  given  to  her  by 
the  last  Indentures,  directed  the  Trustees  of  the  term 
of  500  Years  to  pay  10,000/.,  part  of  the  25,000/.,  to 
Mary  Milles,  the  younger,  the  eldest  Daughter  of  the 
first-named  Mary  Milles,  and  5,000  /.,  further  part  of 
the  25,000  /.,  to  the  personal  Representatives  of  John 
Milles;  and  10,000/.,  the  remainder  of  the  25,000/., 
to  Henry  Lee  Warner  and  the  Rev.  John  Astley,  upon 
trust  to  place  out  at  Interest  5,000/.,  part  of  that 
10,000/.,  and  to  pay  one  moiety  of  the  5,000/.  to  Bet- 
nard  Asiley,  one  of  the  Sons  of  Sir  Edward  Astley  and 
D^Lme  Ann. Astley,  his  Wife,  the  second  and  youngest 
laughter  of  the  first-named  Mary  Milles,  when  Bernard 
Astley  should  attain  the  age  of  twenty-one  years ; 
and  to  pay  the  other  moiety  of  the  5,000/.  to  Richard 
Astley,  another  of  the  sons  of  Sir  Edward  and  Lady 
Astley,  when  he  should  attain  the  age  of  twenty-one 
years,  with  benefit  of  Survivorship  in  case  either  of 
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dieni  abovld  di«  before  be  attained  hia  age  of  twentj^ 
one  years;  aod,  in  ease  they  should  both  die  before  they 
attained  that  age,  then  to  pay  the  laat-mentioned  ania 
of  fiyooo/.  to  Edumd  John  Attktf.  Heary  Nicbolat 
AstUif^  and  William  CokeAMley,  three  other  Sons  of  Sk 
Edward  and  Lady  Jstky,  in  equal  shat es»  when  they 
ahoold  respectively  attain  the  age  of  tweaty-<one  years, 
with  benefit  of  Survivorship  in  ease  any  of  them  should 
die  under  that  age ;  and  also  to  place  out  at  Interest, 
in  like  manner,  the  sum  of  5^000  i.,  the  remataing 
part  of  the  last-mentioned  10,000/.,  and  pay,  to  Lady 
Atiley^  the  Interest  and  Dividends  thereof,  during  her 
life ;  and,  after  her  decease,  to  pay  the  last  mentioned 
5,000/.  also  to  Edward  John  Astley,  Hemy  Niekolm 
Astley,  and  William  Coke  Astley,  in  equal  shares,  when 
they  should  attain  the  age  of  twenty^ne  years,  with 
benefit  of  Survivorship  in  case  any  of  them  should  die 
before  they  attained  that  age ;  and,  in  case  they  riiould 
all  die  before  they  attained  that  age.  to  pay  the  iast> 
mentioned  sum  of  5^000/.  to  Benmrd  Attley  and  Riekard 
J^tley,  in  equal  shares^  when  they  should  attain  their 
ages  of  twenty-one  years,  with  benefit  of  Sarvivorship 
as  before  stated ;  and,  in  case  Bernard  Astley,  BJkhMrd 
Asilty,  Edward  John  AstJejf,  Henry  Nicholas  AMky^wOid 
Wiltiam  Coke  Astley  should  all  die  before  tbey  should  at- 
tain their  respective  ages  of  twenty^ne  years,  to  pay  die 
two  last-mentioned  sums  of  ^fioo  /.,  and  5,000/.  to  Lady 
^fey,  htr  Execators,  Administrators  and  Assigna. 


The  Leases  of  the  Rectory  and  Hereditaments,  be- 
qaeatl&ed  by  the  Will  of  Richard  Warner,  were,  from 
time  to  time,  during  the  Life  of  the  first-named  Mary 
MilleSf  renewed  in  her  name. 
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Man/  MiUu  died  in  or  about  tii«  xoonUi  of  October 
1781,  lemiog  Bklmri  Milles,  ber  eldest  Son  aad  Heir 
Male  of  ber  body,  ber  suryiying.  After  ber  decea«e,  tbe 
LeMeB  of  tbe  Rectory  and  Hereditaments  were,  irosi 
time  to  time^  renewed  in  the  name  of  Richard  Miik$f 
andy  particularly  by  an  Indenture  dated  tbe  3d  of  June 
}8oOj  wbereby  tbe  Dean  and  Cbapter  of  Norwiek  did^ 
on  the  Borrender  of  tbe  then  existing  Lease,  demise^ 
untQ  JUchard  Milks,  tbe  Site  of  tbe  Rectory  of  Nortk 
Elmhim,  and  certain  Lands,  Tithes  and  Hereditaments 
therein  described  (being  parcel  of  tbe  Leasehold  Here* 
ditaments  bequeathed  by  the  Will  of  Richard  Warner)  to 
RiciardMiUes,for  twenty-one  years :  and  also,  by  another 
Indenture,  bearing  even  date  with  the  last  Indenture, 
whereby  the  Dean  and  Chapter  did,  on  tbe  surrender 
of  tbe  then  eixisting  Lease,  demise,  to  Richard  Milkip 
certain  Lands  and  Hereditaments  in  Gatefy  and  Co/* 
kirk,  in  the  County  of  Norfolk^  being  the  reipainder  of 
the  Leasehold  Premises  bequeathed  as  before  described, 
except  a  Wood  in  Gaiety,  and  one  Grovite  there,  and  one 
other  Qro? ite  in  Colkirk ;  to  hold  the  same,  except  as  tbere- 
m  excepted,  unto  Richard  Milks  for  twenty-one  years- 
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By  an  Indenture,  dated  the  30th  of  September  1801, 
and  enrolled  as  the  Law  requires  for  Conveyances  of 
Estates  sold  to  purchase  or  redeem  the  Land  Tax,  and 
made  between  the  Dean  and  Chapter  of  the  first  part,  two 
of  the  Commissioners  for  the  redemption  and  sale  of  the 
Land  Tax  of  the  second  part,  Richard  Milks  of  the  third 
part,  and  Thomas  Wodehouse,  Esq.  of  the  fourth  part, 
after  reciting  that  the  Dean  and  Chapter  being  desirous 
of  availing  themselves  of  the  Powers  which,  by  certain 
Acts  passed  for  the  redemption  and  purchase  of  Land 
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Tax,  were  given  to  Bodies  Corporate  and  Companies, 
enabling  them  to  sell  a  competent  part  of  their  Manors, 
Messuages,  Lands,  Tenements  and  Hereditaments,  for 
redeeming  or  purchasing  their  Land  Tax,  had  agreed  to 
sell  to  Richard  Milles  the  Site  of  the  Re<5tory  or  Parson- 
age, Lands/ Tenements  and  Hereditaments  thereinajfter 
described,  for  5,967/.  los.  1  d.  (exclusive  of 563  /.  7  s.  3(2., 
the  value  of  the  full  grown  Timber  growing  thereon,)  and 
which  two  sums  amounted  to  the  sum  of  6,529  /.  1 7  s.  4  if . 
and  that  the  Commissioners  had  agreed  to  confirm  such 
Contract,  and  that  Richard  Milles  had  redeemed  the  Land 
Tax  of  the  Estates  with  his  own  Money ;  it  was  wit- 
nessed that,  in  consideration  of  562 1.  7  «•  3  d.,  paid  by 
Richard  Milles  to  the  Dean  and  Chapter,  in  discharge 
of  the  costs  and  expenses  attending  Sales  made  by  the 
Dean  and  Chapter  for  the  redemption  of  their  Land 
Tax ;  and  in  consideration  of  5,967/.  10  s.  i  d.,  by 
Richard  Milles,  paid  into  the  Bank  of  England  to  be 
placed  to  the  account  of  the  Commissioners  for  the  re- 
demption of  the  National  Debt,  the  Dean  and  Chapter, 
did,  in  exercise  of  the  powers  vested  in  them  by  the 
several  Acts  therein  referred  to,  convey,  and  the  Com- 
missioners did  confirm,  unto  Thomas  Wodehouse,  and 
his  Heirs,  the  Site  of  the  Rectory  or  Parsonage,  LaAds, 
Tenements  and  Hereditaments,  comprised  in  the  Leases^ 
and  also  the  Woods,  Lands  and  Hereditaments  excepted 
out  of  the  last -mentioned  Lease,  upon  Trust  to  convey 
the  same  to  the  uses  expressed  in  the  next  stated  In- 
dentures. 


By  Indentures  of  Lease  and  Release,  dated  the  1st 
and  2d  of  October  1801,  the  Release  made  between 
ITiomas  Wodehouse  of  the  first  part,  Richard  Milles  of 
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the  second  part,  the  Commissiopers  of  the  third  part, 
and  Lewis  Thomas  WaUon, Lord  Sondes  of  the  fourth 
part ;  after  reciting  that  MiUes  was  desirous  that  the 
immediate  Estates  and  Interests  in  the  Hereditaments 
and  Premises  under  the  subsisting  Leases  thereof,  as 
well  as  the  Reversions  in  Fee  expectant  thereon,  and 
also  the  Woods,  Lands  and  Hereditaments  excepted 
out  of  the  last-mentioned  Lease,  but  purchased  by 
Milks  as  aforesaid,  might  be  charged  with  the  re-pay- 
ment to  him  of  the  Purchase  Money  and  Interest,  and 
that,  subject  to  such  charge,  the  same  Woods,  Lands 
and  Hereditaments,  as  well  as  the  Reversion  of  the 
Leasehold  Hereditaments,  might  be  conveyed  in  man- 
ner aft€r-mentioned  ;  it  was  witnessed  that,  in  pur- 
suance of  the  directions  contained  in  the  Acts  therein 
mentioiied  for  the  redemption  and  sale  of  the  Land 
Tax,  Thomas  Wodehouse  conveyed,  to  Lord  Sondes  and 
his  Heirs,  the  Rectory  and  Parsonage  and  other  Here- 
ditaments comprised  in  the  last  Indenture,  to  the  use 
of  Lord  Sondes,  his  Executors,  Administrators  and 
Assigns,  for  1,000  years,  and,  subject  thereto,  to  and 
for  such  of  the  uses,  trusts  and  purposes  expressed  in 
the  Will  of  Richard  Warner,  concerning  his  Freehold 
Estates  thereby  devised  to  his  Daughter  Mary  Milks 
jwith  such  Remainder  over  as  aforesaid,  and  which  pre- 
cede the  Limitations  to  the  Heirs  Male  of  her  body,  as 
were  then  capable  of  taking  effect ;  and,  after  the  deter- 
mination of  the  said  several  Lives  and  Estates  then 
subsisting,  which  preceded  the  Limitation  to  the  Heirs 
Male  of  the  body  of  Mary  Milks,  then  to  the  use  of 
the  Heirs  Male  of  the  body  of  Mary  Milks,  and,  for 
default  of  such  issue,  to  the  use  of  the  right  Heirs  of 
JRiehard  Warner  for  ever,  subject  to  a  proviso  for  ces- 
jier  of  the  term  of  1,000  years,  in  case  the  Person  or 
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Persons  who  should,  for  the  time  beingi  be  entitM 
to  the  Premises  subject  to  that  term,  should  pay  to 
Richard  Miltes,  his  Executors,  Administrators  and  As- 
signs^ the  Sum  of  6,529  /.  175.  4  d.,  with  titterest,  on 
the  2d  of  April  then  next:  provided  that  the  Persons 
who  shouldi  from  time  to  time,  be  entitled  to  the  Rents 
of  the  Hereditaments  thereby  released,  subject  to  tba 
term  of  1 ,000  years,  shonld  be  charged  with  the  Pay«» 
nlent  of  the  Interest  of  6,529/.  17  «.  4  d.  which  should 
accrue  during  his  Estate  in  the  same  Hereditatnents^ 
and  that  no  greater  arrear  than  one  year  riiould  be  rdco^ 
verabic  against  any  Person  who  should  become  entitled 
in  remainder,  for  Interest  accrued  during  the  Estate  or 
Term  of  any  person  entitled  to  any  preceding  Estate  in 
the  Premises;  and  that  Richard  Milles,  his  Executors 
and  Administrators,  should,  from  thenceforth,  stand 
possessed  of  the  Premises,  demised  to  him  by  the  two 
Lea$es  of  the  3d  of  June  1800,  in  the  first  place,  as  4 
security  to  him  for  the  payment  of  the  6,529  /.  17  s,  ^d* 
and  Interest,  and,  subject  thereto,  upon  and  for  such 
trusts  and  purposes  as  the  same  Premises  were  then 
liable  to  in  manner  before  mentioned. 


The  Act  of  Parliament  by  virtue  of  which  the  Com- 
missioners were  made  directing  Parties  to  the  last-men- 
tioned Indenture,  was  the  39th  Geo.  3.  c.  108  ;  by  the 
8th  section  of  which  it  is  enacted  that,  where  the  Re- 
version of  any  Manors,  Messuages,  Lands,  Tenements  of 
other  Hereditaments,  holden  under  any  Body  Politic  or 
Corporate,  or  Company,  as  therein  mentioned,  by  virtue 
of  any  Lease  for  one  or  more  Life  or  Lives,  or  for 
years  absohite  or  determinable  on  the  dropping  of  one 
or  more  Life  or  Lives,  or  by  copy  of  Court  Roll,  or 
Customary  Tenure  for  Life  or  Lives,  should  be  pur** 
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chased  tinder  the  powers  o(  the  same  Act^  or  of  any 
Acta  therein  mentioned^  by  or  with  the  Money  of  the 
Persona  for  the  time  being  beneficially  entitled  to  the 
Rents  and  Profits  thereof;  and  where  such  Lease  or 
Leases  should  be  subject  to  any  Will  or  Settlementi  so 
that  such  Person  should  not,  at  the  time  of  purchasing 
the  Retersion  thereof,  be  entitled  to  the  absolute  In- 
terest under  such  Lease  or  Leases,  then  the  Reversion 
diould  be  settled,  under  the  direction  of  the  Oommis*- 
sionets  appointed  as  therein  mentioned,  in  such  manner 
as  that  the  amount  of  the  Money  paid  for  purchase 
thereofi  with  lawful  Interest,  might  be  a  charge  on  such 
Rerersion  for  the  benefit  of  the  Persons  advancing  the 
same^  their  Executors,  Administrators  or  Assigns ;  and 
that,  subject  thereto,  the  Fee-simple  of  such  ManorSi 
Messuages,  Lands,  Tenements  or  other  HereditamentSi 
should  be  settled,  under  the  like  direction,  for  the  benefit 
of  the  Persons  so  purchasing  the  same,  and  of  such 
other  Persons  as  would  have  been  entitled,  under  such 
Will  or  Settlement,  to  the  benefit  of  any  renewed  Lease 
or  Leases  for  the  time  being,  and  so  as  to  be  enjoyed 
by  them  for  such  respective  Estates  and  Interests  as, 
considering  the  alteration  of  the  Tenure,  should  appear 
to  the  Commissioners  most  correspondent  with  the  itk* 
tention  of  such  Will  or  Settlement :  provided  that  il 
should  be  lawful  for  the  Commissioners  to  direct  an 
application  to  be  made  to  the  Court  of  Chancery,  in 
a  summary  way,  for  obtaining  direction  as  to  the  mode 
of  settling  any  such  Reversion,  where  the  case  should 
appear  to  them  to  be  attended  with  difficulty. 


By  an  Indenture,  dated  the  21st  of  June  1808, 
iadotsed  upon  the  before-stated  Deed  Poll,  and  made 
between  Mary  MHie$,  Daughter  of  the  first-named 
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Mary  MUles,  of  the  first  part,  Richard  Millesy  of  the 
second  part,  and  William  Deedes,  Esquire,  of  the  third 
part,  after  stating  that  the  first-named  Mary  Milies  had 
departed  this  life,  and  that  Mary  Milles,  Party  thereto, 
would,  under  the  appointment  contained  in  the  Deed 
Poll,  become  entitled,  after  the  deceases  o(  Richard 
Milks  and  John  Milles,  and  after  failure  of  Issue  Male 
of  their  respective  bodies,  to  the  principal  Sum  of 
10,000/.  to  be  raised  as  therein  mentioned,  with  Inte- 
rest at  four  per  cent,  per  annum,  to  be  computed  from 
the  decease  of  the  Survivor  of  Richard  Miiles  and  John 
Milles,  or  from  the  time  of  the  f«tilure  of  such  Issue 
Male,  and  that  Mary  Milles,  Party  thereto^  had  agreed, 
with  Richard  Milles,  for  the  Sale  to  him  of  her  Interest 
in  the  lo^ooo/.  and  all  Interest  to  accrue  thereon,  for 
the  Sum  of  5,250/.  and  that  Richard  Milles  was 
desirous  that  the  same  should  be  assigned  to  Deedes 
upon  the  Trusts  thereinafter  expressed^  Mary  Milks 
assigned  to  Deedes  the  said  Sum  of  10,000/.,  together 
with  all  Interest  that  should  accrue  thereon,  upon  Trust 
to  dispose  of  the  same  unto  such  Persons,  in  such  Shares 
as  Richard  Milles  should,  by  any  Deed  ui^er  his  Hand 
and  Seal,  to  be  attested  by  two  or  more  credible  Wit- 
nesses, or  by  his  Will,  attested  in  like  manner,  direct ; 
andy  in  default  thereof,  in  Trust  for  Richard  Milles^  his 
Executors,  Administrators  and  Assigns. 


John  Milles,  in  or  about  the  month  of  October  1810, 
sold  to  Richard  Milles  the  5,000/.  by  the  Deed  Poll 
appointed,,  by  the  first-named  Mary  Milles,  to  be  paid 
to  the  Executors,  Administrators  and  Assigns  of  him, 
John  Milles,  in  the  events  before  mentioned,  together 
with  all  Interest  that  should  accrue  thereon,  for  3,333/. 
and  the  same  was  assigned  by  John  Miller  to  William 
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Deedes,  in  Trust  for  Richard  Milks,  by  an  Indenture 
dated  the  12th  of  October  iSio^  indorsed  upon  the 
Deed  Poll,  similarj^  in  point  of  form,  to  the  last-stated 
Indenture. 

William  Coke  Astlof  died  under  age,  leaving  Henry 
Nicholas  Astley  and  Edward  John  Astley  him  surviving, 
who  both  lived  to  attain  the  age  of  twenty-one  years. 

In  January  18179  Henry  Nicholas  Astley  sold,  to 
Richard  Milles,  the  2,500/.  (to  which  he  was  entided, 
in  the  events  before  mentioned,  under  the  appointment 
made  by  the  first-named  Mary  Milles  by  the  Deed 
Poll,)  together  with  all  Interest  that  should  accrue 
thereon,  for  1,9922*  10  s.;  and  the  same  was  assigned, 
by  Henry  Nicholas  Astley,  to  WilUam  Deedes,  in  Trust 
for  Richard  Milles,  by  an  Indenture  dated  the  28th  of 
January  1817,  indorsed  upon  the  Deed  Poll,  and 
similar,  in  all  respects,  to  the  two  last  Indentures. 

Neither  Richard  Milles  nor  John  Milles  had  any 
Issue  Male.  Richard  Milles  had  Issue  one  Daughter 
only,  Mary  Elizabeth  Milles  \  who,  in  November  1785, 
intermarried  with  Lewis  Thomas  Lord  Sondes,  since 
deceased,  by  whom  she  had  issue  four  Sons  and 
two  Daughters.  Lady  Sondes  died,  in  September  i8i8» 
leaving  Lewis  Richard  Lord  Sondes  her  eldest  Son  and 
Heir-at-Law,  and  Heir  of  her  body.  John  Milles  died 
previously  to  the  execution  of  the  next-mentioned 
Indentures. 
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By  Indentures  of  Lease  and  Release,  dated  the  24th 
and  25th  of  November  1818,  the  Release  made  between 
Richard  Milles,  of  the  first  part,  Lewis  Richard  Lord 
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Sondes,  of  the  second  part,  Thomas  AtkinsoUf  Gent,  of  the 
third  parti  and  Thomas  Starr,  Gent.,  of  the  fourth  part, 
aflter  reciting  that,  by  Indentures  of  Lease  and  Release  of 
the  13th  and  14th  of  December  1773,  and  by  a  com- 
mon Recovery  suffered  in  pursuance  of  an  Agreement 
contained  in  the  said  Indenture  of  Release,  and  a 
declaration  of  the  Uses  of  that  Recovery  contained  in 
the  same  Indenture,  and  by  reason  of  the  determina- 
tion or  failure  of  divers  Estates,  Uses  and  Interests  . 
limited  or  created  by  the  same  Indenture,  the  Manors, 
Messuages,  Advowsons,  Farms,  Lands,  Tenements  and 
Hereditaments  thereinbefore  mentioned  to  be  com- 
prised in  the  same  Indentures  of  I^ase  and  Release 
and  Recovery,  then  stood  limited  to  the  use  of  Richard 
Milks  and  his  Assigns,  for  life,  with  Remainder  to  the 
use  of  his  first  and  other  Sons,  successively,  according 
to  the  priority  of  their  births,  in  tail  male ;  vrith  Remain- 
der to  John  Wodehouse  and  Lewis  Cage,  for  500  years, 
upon  certain  Trusts  declared  of  the  same  term,  being 
Trusts  for  raising,  after  the  deceases  of  Mary  Milles, 
Richard  Milles,  and  John  Milks,  (who  was  then  since 
dead  without  Issue),  and  after  failure  of  issue  male  of 
Richard  Milles  and  JoAn  Miltts,  the  sum  of  25,000/. 
to  be  paid  to  such  Persons,  at  such  times,  and  in  such 
shares,  manner  and  form  as  Mary  Milles  should,  by 
Deed  or  Will,  to  be  by  her  sealed  and  delivered  in  the 
presence  of  two  or  more  credible  Witnesses,  direct  or 
appoint,  being  a  sum  of  95,000  /.  of  which  an  appoint- 
ment was  made  by  Mary  Millet,  by  a  Deed  Poll,  dated 
the  24th  ot  October  1775;  with  Remainder  to  Lewis 
Richard  Lord  Sondes  in  tail,  as  being  the  eldest 
Son  of  Mary  Elizabeth  Milles,  afterwards  the  Wife  of 
Lewis  Thomas  Lord  Sondes,  and  who  was  the  only 
Daughter  of  Richard  Milles ;  with  divers  Remainders 
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over;  and,  after  reciting  that  diere  was  no  Issue  Male 
of  Richard  Milles,  nor  any  probability  of  any  Issue  Male 
of  him,  and  that  Richard  Milks  agreed  to  purchase,  of 
Lewis  RichardLord  Strndes,  the  benefit  of  the  Remainder 
in  Tail  of  Lord  Sondes  in  the  Manors  and  other  Heredita- 
ments, and  that  the  Price  to  be  paid  for  the  same  Remain- 
der in  Tail,  or  reversionary  Interest,  and  of  a  Recovery 
to  be  sufiered  to  bar  the  same  Entail  and  the  Remainders 
expectant  thereon,  was  42,000/. :  it  was  witnessed  that, 
in  consideration  of  43,000/.  to  Lewis  Richard  Lord 
Sondes,  paid  by  Richard  MUles,  for  the  purchase  of  the 
Estate  and  Interest  of  Lewis  Richard  Lord  Sondes  in  the 
Manor,  Messuages  and  other  Hereditaments  thereinafter 
released,  Richard  MiUes  conveyed,  and  Lord  Sondes 
conveyed  and  confirmed  to  Thomas  Atkinson,  his  Heirs 
and  Assigns,  the  aforesaid  Manor,  Advowson  and 
Hereditaments,  to  the  intent  that  a  Common  Recovery 
might  be  suffered  thereof,  which  should  enure  to  con- 
firm all  Estates  and  Interests  which  were  limited,  by 
the  thereinbefore  recited  Indentures  of  Lease  and 
Release,  prior  to  the  Estate  Tail  then  or  then  lately 
rested  in  Lewis  Richard  Lord  Sondes,  and  to  all  Powers 
annexed  or  collateral  to  the  same  Estates  and  Inte- 
rests, and  to  all  Estates,  Interests  and  Charges  which 
had  been  created  by  virtue  of  the  same  Powers,  and 
were  then  subsisting;  and,  subject  thereto,  to  the  use 
of  Richard  Milks,  his  Heirs  and  Assigns  for  ever. 
A  Common  Recovery  was  accordingly  suffered  as  of 
Michaelmas  Term,  59th  Geo.  3. 

Richard  Milles,  by  bis  Will  dated  the  2d  of  December 
1618,  gave  all  his  Manors,  Farms,  Tenements  and 
Hereditaments,  in  North  Elmham,  GaUly,  Colkirk, 
Beetle  and  Stav^ld,  and  elsewhere,  in  the  County  of 
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Noffolk,  and  also  the  Site  of  the  Rectory  and  Pat- 
sonage,  and  the  Advowson  to  the  Vicarage  or  Church 
of  Elmham,  subject,  as  to  the  said  Manors  and  Estates, 
to  such  Charges  and  Incumbrances  as  might  be  charged 
thereon  at  the  time  of  his  decease,  to  the  Honourable 
George  Watson,  senior,  and  Sir  Henry  Oxenden,  Bart,  for 
500  years  from  his  decease,and,  subject  thereto,  to  the  use 
of  his  Grandson,  the  Honourable  George  John  Watson, 
during  his  life,  with  Remainder  to  Trustees  to  preserve 
contingent  Remainders ;  with  Remainder  to  the  first  and 
other  Sons  of  his  said  Grandson,  successively,  in  Tail 
Male;  with  Remainder  to  the  use  of  the  Testator's  Grand- 
son, the  Honourable  Henry  Watson,  during  his  life,  with 
Remainders  to  Trustees  to  preserve  contingent  Remain- 
ders ;  with  Remainder  to  the  use  of  the  first  and  other 
Sons  of  his  last-named  Grandson,  in  tail-male;  with 
Remainder  to  the  Testator's  Grandson,  the  Honourable 
JUdiard  Watson,  during  his  life  ;  with  Remaindek*  to  the 
same  Trustees  to  preserve  contingent  Remainders ;  with 
Remainder  to  the  first  and  other  Sons  of  RichardWatson, 
in  tail-male ;  with  Remainder  to  the  second  and  every 
other  Son,  other  than  ah  eldest  Son,  of  his  Grand- 
daughter, Mary  Grace  Lady  Palmer,  for  life  ;  with 
Remainder  to  the  same  Trustees  to  preserve  contingent 
Remainders;  with  Remainder  to  the  first  and  every  other 
Son  of  such  second  and  every  other  Son,  other  than  a 
first  and  eldest  Son  as  aforesaid,  successively,  in  tail- 
male;  and,  in  default  of  such  Issue,  to  the  use  of  his,  the 
Testator's,  Grand-daughter,  the  Honourable  Catharine 
Watson,  for  her  life;  with  Remainder  to  the  same  Trus- 
tees to  preserve  contingent  Remainders;  with  Remainder 
to  the  second  and  every  other  Son,  other  than  and  ex- 
cept a  first  and  eldest  Son,  of  the  body  of  his  Grand- 
•daaghter   Catharine,  successively,  in  tail-male ;' with 
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Remainder  to  his,  the  Testator's,  Nephew,  the  Reverend 
Henry  Nicholas  Astley,  for  his  life;  with  Remainder  to 
the  same  Trustees  to  preserve  contingent  Remainders ; 
with  Remainder  to  the  first  and  every  other  Son  of  his 
said  Nephew,  then  begotten,  successively,  in  tail-male ; 
with  Remainder  to  the  right  Heirs  of  his  Nephew  Henry 
Nicholas  Astley:  and  the  Testator  declared  that  the 
term  of  500  years  was  limited  to  the  Trustees  upon 
Trust  to  raise  and  pay  the  several  Legacies  therein  be- 
queathed to  his  Grand-daughter  Mary  Grace  Lady 
Palmer,  Sir  John  Henry  Palmer,  his  Grand-daughter 
Catharine  Waison,  the  Children  of  his  Grand-daughter 
Lady  Palmer,  his  Sister  the  last-named  Mary  Milks, 
and  his  Nephew  Henry  Nicholas  Astley,  with  a  proviso 
for  the  cesser  of  the  term  on  the  Trusts  thereof  being 
performed  :  and  the  Testator  directed  the  Tenants  for 
Life,  and  all  the  other  Persons  who  should  successively 
come  into  possession  of  the  Manors  and  Hereditaments 
thereby  devised,  to  assume  the  Name  and  Arms  of 
Milks  only,  within  six  months  aRer  his  death,  on  pain 
of  forfeiting  the  Estates  limited  to  them  respectively  : 
and  he  appointed  his  Wife,  Mary  Elizabeth  Milles,  sole 
Executrix  and  Residuary  Legatee  of  his  Will. 
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By  Indentures  of  Lease  and  Release,  dated  the  2gth 
and  30th  of  January  1819,  made  between  Richard  Milles 
of  the  first  part,  George  Stillyard  King  of  the  second 
part,  and  ITumas  Starr  of  the  third  part  (the  Release 
reciting  that  Richard  Milks  had  determined  to  suffer  a 
Recovery  of  the  Messuage  and  Rectory  purchased  of 
the  Dean  and  Chapter  of  Norwich,  comprising  the 
Hereditaments  formerly  Leasehold  devised  by  Richard 
Warner,  and  to  limit  the  same  to  himself  in  fee,  dis- 
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charged  of  all  Estates  Tail)  and  by  a  Recovery  duly  suf- 
fered accordingly,  the  last-mentioned  Hereditaments 
were  conveyed  and  assured  to  the  use  of  Richard  Millei 
in  Fee. 

Richard  MiUes,  made  a  Codicil,  dated  the  17th  Fe- 
bruary 1820,  and,  after  stating  that,  since  making  his 
Will,  he  had  suffered  a  Recovery  of  certain  Messuages, 
Lands  and  Tenements  in  North  Ebnham,  Gately  and 
CoOdrk,  in  Norfolk,  and  also  of  the  Site  of  the  Rec- 
tory and  Parsonage  of  North  Elmham,  which  he  pur- 
chased of  the  Dean  and  Chapter  of  Norwich,  and  that, 
by  the  Deed  to  suffer  the  said  Recovery,  the  Fee  of  the 
Premises  was  vested  in  him,  and  he  did,  by  that  Codicil, 
give  the  said  Hereditaments  and  Premises  so  purchased 
by  him,  unto  the  Honourable  George  Watton,  senior,  and 
Sir  Henry  Oienden,  Bart,  the  Trustees  in  his  Will 
named,  for  the  term  of  500  years,  and,  subject  thereto, 
to  the  use  of  his,  the  Testator's,  Grandson,  the  Honour- 
able George  John  Watson,  during  his  life,  and,  after  the 
determination  of  that  Estate,  to  the  use  of  the  first  and 
every  other  Son  of  his  said  Grandson,  successively,  in 
tail-male,  with  Remainders  over  to  such  and  the  same 
Persons,  and  to  and  for  such  uses,  estates  and  purposes 
as  he  had,  by  his  Will,  devised  his  Manors  and  all 
other  his  Estates  in  Norfolk. 

Richard  Milles  died,  in  September  iSao,  leaving  Lewi$ 
Richard  Lord  Sondes  his  eldest  Grandson  and  Heir-at- 
Law ;  and,  after  his  decease,  Mary  EKzal^th  Milles,  his 
Widow,  proved  his  Will.  George  John  Watson  assumed 
the  Name  and  Arms  of  Milles  only,  as  directed  by  the 
Will. 
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Mary  Elizabeth  Milles  made  her  Will,  dated  the  gth 
November  1 820,  and  thereby,  amongst  other  Legacies, 
left  200  /.  to  the  Plaintiff,  Mary  Ann  Elizabeth  Astley  ; 
and  she  also  left  Legacies,  altogether  to  a  large  amount, 
to  the  Defendants,  Henry  Nicholas  Astley,  Mary  Grace 
Lady  Palmer,  and  her  Grandchildren  Henry  Watson, 
Richard  Watson,  Catharine  Watson,  and  George  John 
Milles,  and  appointed  the  said  George  John  Milles  her 
Executor  and  Residuary  Legatee.  Mary  Elizabeth  Milles 
died  in  September  1823  •  ^^^^  sif^^r  ^^^  decease,  George 
John  Milles  proved  her  Will. 


3^5 

1827. 

Abtlev 

I'. 

MiLLKS 

and  otbem. 


The  Bill,  after  stating  to  the  effect  aforesaid,  alleged 
that  the  10,000/.  by  the  Deed  Poll  appointed  by  the 
first-named  Mary  Milles  to  be  paid  to  Mary  Milles,  the 
Daughter,  igid  by  her  sold  and  assigned  to  Richard 
Milles,  and  the  5,000  /.  in  like  manner  appointed  to  be 
paid  to  the  Executors,  Administrators  and  Assigns  of 
John  Milles,  and  by  him  sold  and  assigned  to  Richard 
Milles,  and  also  the  2,500/.,  part  of  the  10,000/.,  in 
like  manner  appointed  to  be  paid  to  Henry  Lee  Warner 
and  John  Astley,  in  Trust  as  aforesaid,  to  which  Henry 
Nicholas  Astley  would  have  been  entitled,  and  which 
was  by  him  sold  and  assigned  to  Richard  Milles,  and 
the  6,529  /.  1 7  s.  4  d.,  by  the  term  of  1,000  years,  created 
by  the  Indentures  of  Lease  and  Release  of  the  1st  and 
2d  October  1801,  secured  to  be  paid  to  Richard  Milles 
as  before  mentioned,  formed  part  of  his  Personal  Estate 
at  the  time  of  his  decease ;  and  that  Mary  Elizabeth 
Milles,  his  Widow,  became  entitled  thereto  as  Residuary 
Legatee  named  in  his  Will,  and  that  the  same  Sums  of 
Money,  with  the  Interest  due  thereon,  formed  part  of  th^e 
Personal  Estate  of  Mary  Elizabeth  Milles  at  the  time 
of  her  decease  :   That  Richard  Milles,  in  his  life-time, 
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always  considered  those  Sums  as  part  of  his  Personal 
Estate,  and  Mary  EKzabeth  Milles  also,  in  her  life-time, 
always  considered  them  and  the  Interest  due  thereon 
as  part  of  her  Personal  Estate,  and,  at  the  time  of  making 
her  Will,  calculated  upon  those  Sums  and  the  Interest 
due  thereon  for  the  payment  of  the  Legacies  given  by 
her  Will ;  and  that  her  Personal  Estate,  independently 
of  those  Sums  and  the  Interest  due  thereon,  was,  at 
the  time  of  making  her  Will  and  of  her  death,  wholly 
insufficient  for  the  payment  of  the  Legacies  given  by 
her  Will :  That  Mary  Milles,  the  Sister  of  Richard 
MilleSfdied  after  his  decease,  having  made  her  Will,  dated 
the  iith  of  May  1816,  and  thereby  appointed  Edward 
William  Corry  Astley  and  the  said  Richard  Milles  Ex- 
ecutors thereof;  and  that,  since  her  decease,  Edward 
William  Corry  Astley  had  proved  her  Will :  That  Lewis 
Thomas  Lord  Sondes  died  many  years  ago,  having,  in 
his  life-time,  made  his  Will,  dated  the  2d  of  May  1803, 
and  thereby  appointed  the  Honourable  George  Watson, 
senior,  and  the  Honourable  Henry  Watson,  Executors 
thereof,  who  since  his  decease  had  proved  his  Will : 
That  the  Defendants  Lewis  Henry  Palmer,  Geoffrey  Pal- 
mer, Theodosia  Mary  Palmer,  Charlotte  Palmer,  Grace 
Palmer,  and  George  John  Palmer,  were  the  only  Children 
of  Mary  Grace  Lady  Palmer,  and  that  Catharine  Watson 
was  then  unmarried :  that  Dame  Ann  Astley,  Wife  of  Sir 
Edward  Astley,  died  many  years  ago  :  ThatXeios  Cage 
died,  some  years  ago,  leaving  John  Lord  Wodehouse  him 
surviving,  and  that  he  (Lord  Wodehouse)  had,  since  the 
decease  of  Richard  Milles,  raised  and  paid,  or  was  im- 
mediately about  to  raise  and  pay,  by  the  means  directed 
by  the  Indentures  of  the  13th  and  14th  of  December 
1 773,  the  10,000  /.,  by  the  Deed  Poll  of  the  24th  October 
1 775,  by  the  first-named  Mary  Milles,  directed  to  be 
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paid  to  Henry  Lee  Warner  and  John  Asiley,  upon  Trust 
as  in  the  Deed  Poll  mentioned,  with  the  Interest  there*- 
on,  except  the  2,500/.,  part  of  the  last-mentioned 
10,000/.,  to  which  Henry  Nicholas  Astley  would  have 
been  entitled  as  aforesaid,  and  which  was  by  him  sold 
and  assigned  to  Richard  Milks,  as  before  mentioned  : 
Hiat  John  Astley  died,  many  years  ago,  leaving  Henry 
Lee  Warner  him  surviving,  who  afterwards  died,  having 
appointed  Daniel  Henry  Lee  Warner  his  Executor :  That 
George  John  Milles  had  Issue  one  Son  only,  George  Watson 
Milks,  who  was  the  first  Tenant  in  Tail  of  the  Estates 
devised  by  Richard  Milles :  That  the  io,ooo  /.,  5,000  /., 
2,500  /.,  as  also  the  6,529  /.  17  s.  4  (2.  ought  to  be  raised 
and  paid  to  George  John  Milles,  for  the  purpose  of 
enabling  him,  by  that  means  and  the  other  Estates  and 
Effects  of  Mary  Elizabeth  Milles,  to  pay  the  Legacies 
given  by  her  Will.  The  Bill  charged  that  these  Sums 
formed  part  of  the  Personal  Estate  of  Richard  Milles, 
at  the  time  of  his  decease,  and  that  Mary  Elizabeth 
'  Milles  became  entitled  thereto  as  his  Residuary  Legatee, 
and  that  the  same  were  always  considered  by  Richard 
Milles  as  part  of  his  Personal  Estate  down  to  the  time 
of  his  decease :  That  the  words  in  his  Will :  ''  Subject, 
as  to  my  Manors  and  Estates,  to  such  Chaises  and  In- 
cumbrances as  may  be  charged  thereon  at  the  time  of 
my  decease,"  had  an  express  reference  to  such  of  the 
said  Sums  of  Money  as  were  charged  on  the  Manors 
and  Estates  comprised  in  his  Will :  That  Mary  EUzab^h 
Milles  always  considered  those  Sums  as  part  of  her  Per- 
sonal Estate ;  that  she  calculated  those  Sums  as  part  of 
her  Personal  Estate  in  giving  the  Legacies  given  by  her 
Will,  for  the  payment  of  which  her  other  Personal 
Estate  and  Effects  at  the  time  of  making  her  Will,  and 
of  her  death,  were  whcflly  inadequate :  That  several  of 
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the  Legacies,  given  by  her  Will  were  given  to  George 
John  Milks,  and  others  of  the  Parties  Defendants  there- 
to, who,  under  the  Will  and  Codicil  of  Richard  MiUes, 
were  entitled  to  Estates  and  Interests  in  the  Heredita- 
ments charged  with  those  Sums  of  Money :  That,  in  case 
those  Sums  did  not  form  part  of  the  Personal  Estate 
of  Richard  Milles,  and  Mary  Elizabeth  Milles  did  not 
become  entitled  thereto  as  his  Residuary  Estate,  yet, 
by  reason  of  her  considering  herself  entitled  to  such 
Sums,  and  the  Interest  thereon,  and  her  intention  to  dis- 
pose of  and  her  having  disposed  of  the  same  by  her  Will, 
George  John  Milles^  and  such  other  Persons  as  afore- 
said, ought  to  be  put  to  their  election  whether  to  take 
under  the  Will  of  Mary  Elizabeth  Milles  or  against  it;  and 
that,  in  case  they  elected  to  take  under  the  Will,  then 
they  ought,  to  the  extent  of  their  respective  Estates  and 
Interests  in  the  Hereditaments  under  the  Will  and  Codicil 
of  Richard  Milles,  to  confirm  the  disposition  made  by 
Mary  Elizabeth  Milles  of  those  Sums.  The  Bill  prayed 
thatitmightbe  declared  that  the  10,000/.,  5,000/.,  2,500/., 
and  6,529  /.  17  «.  4  c/.  formed  part  of  the  Personal  Estate 
of  Richard  MiUes  at  his  decease,  and  that  Mary  EUza- 
beth  Milles,  his  Widow,  became  entitled  thereto,  as  the 
Residuary  Legatee  named  in  his  Will,  and  that  those 
Sums  might  be  raised  by  Sale  or  Mortgage  of  the  Here- 
ditaments comprised  in  the  term  of  500  years  created 
by  the  Indentures  of  the  13th  and  14th  of  December 
1773,  and  the  Common  Recovery  suffered  in  pursuance 
thereof,  and  by  Sale  or  Mortgage  of  the  Messuage 
or  Tenement,  Rectory  and  Hereditaments  comprised  in 
the  term  of  1,000  years,  created  by  the  Indentures  of 
the  1st  and  ad  of  October  1801  ;  and  that  those  Sums, 
when  so  raised,  might  be  paid  to  George  John  Milles, 
and  be,  by  him,  applied,  together  with  the  other  Persona^ 
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Estate  of  Mary  Elizabeth  Mille$,  in  a  due  course  of 
admimstration ;  and,  in  case  the  Court  should  be  of 
opinion  that  those  Sums  did  not  form  part  of  the  Personal 
Estate  of  Richard  Milles^  and  that  his  Widow  did  not 
become  entitled  thereto  as  the  Residuary  Legatee  named 
in  his  Will,  then  that  it  might  be  declared  that  Mary 
Elizabeth  Milks  intended  to  dispose  of  and  that  she  didi 
in  fact,  dispose  of  those  Sums  by  her  Will,  and  that  George 
John  Milles,  and  such  other  of  the  Defendants  as  were 
Legatees  named  in  her  Will  and  also  took  Interests  under 
the  Will  and  Codicil  of  Richard  Millee  in  the  Heredita* 
ments  charged  with  those  Sums,  ought  to  elect,  and  that 
they  might  be  put  to  elect  whether  to  take  under  the 
Will  of  Mary  Elizabeth  MiUes  or  against  it ;  and,  in  Case 
they  should  elect  to  take  under  her  Will,  then  that 
they  might  be  ordered,  to  the  extent  of  their  respectiye 
Estates  in  those  Hereditaments,  to  confirm  the  disposi- 
tion, made  by  Mary  Elizabeth  Milles,  of  those  Sums  of 
Money ;  and,  in  case  they  elected  to  take  against  her 
Will,  then  that  they  might  be  ordered  to  give  up  all 
their  Interests  under  her  Will  for  the  benefit  of  the 
Plaintiff  and  the  other  Legatees  named  therein. 


3»9 

ASTLEY 
MiLLBS 

aod  others. 


The  Defendant,  George  John  Milles,  by  his  Answer, 
denied  that  the  Sums  in  question  formed  part  of  Richard 
Mille$*n  Personal  Estate  at  his  decease,  or  at  any  other 
time  subsequently  to  his  purchase  of  the  Remainder  in 
tail  of  the  Estates  from  Lewis  Richard  Lord  Sondes.* 
and  he  submitted  that  those  Sums  had  become  merged  or 
extinguished  in  the  Inheritance  of  the  Hereditaments  ori- 
ginally charged  therewith :  and  he  said  ihnt  Richard Milles 
intended  that  they  should  be  extinguished  for  the  be- 
nefit of  the  persons  entitled  to  the  Estates  charged  there- 
with :  That  the  words  in  Richard  MiUes's  Will,  particu- 
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larly  referred  to  in  the  Bill^  had  not  any  reference  ta 
such  of  the  Sums  as  were  charged  on  the  Estates  com- 
prised in  his  Will,  but  referred,  wholly  or  principally,  to 
t)ie  charge  or  chaises  to  the  extent  of  7,500 1,,  part  of 
the  25,000  L,  which  was  not  purchased  by  BichardMUles, 
as  also  to  the  particular  charges  to  which  the.  Estate 
purchased  of  the  Dean  and  Chapter  of  Norwich  were 
made  subject,  under  the  Leases  thereof,  and  the  Con- 
veyance of  the  Reversion  thereof  by  the  Dean  and 
Chapter,  under  the  direction  of  the  Commissioners  :  he 
admitted  that  the  Personal  Estate  of  Maty  Elizabeth 
Milles,  independently  of  the  Sums  in  question,  were 
greatly  inadequate  for  payment  of  the  Legacies  given 
by  her  Will,  and  that  she,  finding  that  her  right  to  those 
Sums  was  not  admitted,  determined  to  file  a  Bill  in  this 
Court  for  the  purpose  of  establishing  her  right  thereto, 
and  that  she  had  given  instructions  for  the  filing  of  such 
Bill,  and  that  the  Draft  was  prepared  and  would  have 
been  filed  if  she  had  not  died  at  the  time  she  did :  he 
also  admitted  that  several  of  the  Legacies  given  by  the 
Will  of  Mary  Elizabeth  Millet  to  him,  the  Defendant, 
and  to  others  of  the  Defendants  who  were  entitled, 
under  the  Will  and  Codicil  of  Richard  Milks,  to  Estates 
and  Interests  in  the  Hereditaments  charged  with  the 
Sums  of  Money ;  but  said  that  those  Defendants  ought 
not  to  be  put  to  their  election  whether  to  take  under  or 
against  the  Will  of  Mary  Elizabeth  MUles. 

Mr.  Starr,  a  Solicitor,  who  was  one  of  the  Witnesses 
in  the  Cause,  deposed  that,  about  November  1818,  he 
was  professionally  concerned,  for  Richard  Milles,  in  a 
Purchase  made  by  him  from  Lewis  Richard  Lord 
Sondes,  of  the  benefit  of  the  Remainder  in  tail  of  Lems 
Richard  Lord  Sondes,  in  the  Manor  of  North  Elmham, 
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Nowen,  and  other  Manors  and  Estates  in  Norfolk-y 
and  that,  in  estimating  the  gross  Value  or  such  benefit, 
a  Sum  of  .25,000/.,  which  was  considered  by  AftV/esand 
Lord  Sondes,  as  a  Charge  upon  the  Estates,  and  in 
which  Sum  thie  Witness  believed  that  the  Sums  of 
10,000/.  5,000 /L  and  2,500/.  were  considered  by  ilffVies 
to  be  included,  was  deducted  from  such  gross  Value, 
and  that  a  Sum  of  6,800/.,  which  was  considered  by 
Milles  and  Lord  Sondes  as  a  Charge  upon  an  Estate 
purchased  of  the  Dean  and  Chapter  of  Norwich  by 
Milles,  the  Rent  of  which  Estate  was  included  in  the 
gross  Rental  of  the  first-mentioned  Estate,  was  also 
deducted  from  such  gross  Value:  That  hb  was  the 
Solicitor  of  Mary  Elizabeth  Milles  (or  two  years  and 
upwards  before  her  Death  :  That  he  believed  that  she 
considered  the  Sums  of  10,000/.,  5,000/.  and  2,500/., 
amounting  together  to  17,500/.,  as  part  of  the  Personal 
Estate  of  Richard  Milles,  and  as  part  of  her  own  Per- 
sonal Estate,  down  to  the  time  of  her  Death ;  because, 
in  her  character  as  the  sole  Executrix  of  the  Will  of 
Richard  Milles,  when  she  proved  the  same,  she  did,  in 
computing  the  amount  of  the  Value  of  the  Personal 
Estate  of  Richard  Milles,  at  the  time  of  his  death,  in- 
clude a  Sum  of  17,500/.  his  Proportion  of  a  Charge 
upon  an  Estate  in  Norfolk ;  and  did  also,  in  the  like  cha- 
racter, and  as  the  Residuary  Legatee  named  in  the  Will 
of  Richard  Milles,  include  a  similar  Sum  of  17,500/. 
in  the  particulars  of  the  Account  of  his  Personal  Estate, 
which  was  sent  to  the  Legacy  Duty  Department;  and 
because,  in  conversations  with  Mary  IXizabeth  Milles, 
upon  the  subject  of  the  17,500/.,  she  considered  it  as 
part  of  her  Property :  That  Mary  Elizabeth  Milles  did, 
in  her  Life-time,  determine  to  file  a  Bill,  for  the  purpose 
of  establishing  her  right  to  these  Sums  of   10,000/., 
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5,000 /•  and  3|50o/.,  but  she  never  mentioned  to  him 
the  Sum  of  6,529/.  17  s.  ^d.\  and  that  she  gave  in- 
Btmctions  to  him  for  the  filing  such  Bill^and  the  Draftof 
BQch  Bill  was  prepared,  in  or  about  Trinity  Term  18^3, 
and  waited  only  for  some  necessary  revision  previously 
to  the  filing  thereof;  and  that  such  Bill  would  have 
been  filed  in  the  ensuing  Michaelmas  Term,  if  Mary 
Elizabeth  Jfttfeshad  not  died  at  the  time  she  did. 


Thonutt  Smith,  another  Witness,  and  who  had  been 
Richard  MiUet^s  Solicitor,  from  1781  down  to  his 
Death,  deposed  that  Richard  Milles,  at  the  time  he 
gave  the  Witness  instructions  for  his  WiU,  which  was  in 
the  month  of  November  1818,  showed  to  the  Witness 
Uie  Deed  of  Appointment,  made  by  Mary  Mille$,  his 
Mother,  charging  his  Estates  in  Norfolk  with  the  pay^^ 
ment  of  25,000/.,  upon  which  Deed  the  Discharges  by 
Mary  Milles  the  Daughter,  and  John  Milles,  for  the 
Sums  of  Money  to  which  they  were  entitled  under  the 
Deed  of  Appointment,  were  indorsed,  and  which  Dis- 
charges so  indorsed,  Richard  Milles  told  the  Witness 
were  prepared  by  Messrs.  Forsier,  Cook  and  Fitre  of 
Lincoln's  Inn :  That  a  Discharge,  from  Henry  Nicholas 
Astley,  for  the  Sum  to  which  he  was  entitled  under  die 
said  Deed,  was  prepared  by  the  Witness  :  That  Witness 
did  not  know  how  the  Sum  of  6,529  /.  17  5. 4  <2.  was  paid 
or  discharged :  that  he  believed  that  MiUes  considered 
the  several  other  Sums  to  be  extinguished,  as  a  Charge 
on  his  Estate,  at  the  time  he  paid  the  same :  That,  in  No^ 
vember  1818,  when  Milles  gave  the  Witness  instruc* 
lions  for  his  Will,  he  said  to  the  Witness :  ''  Mr.  Smyth 
my  Mother  had  a  power  to  charge  this  Estate  (meea- 
ing  Hie  North  Elmham  Estate)  with  35,000/.;  this 
would  have  been  a  heavy  Incumbrance  upon  the  Estate 
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I  shall  give  to  my  Grandson,  George  John.  The  Charges 
which  I  have  paid  to  my  Brother  John,  and  Sister  Mary, 
I  have  paid  out  of  my  own  Money ;  and  I  intend  my 
Orandson  should  have  the  Estate  discharged  from  them; 
for  I  do  not  consider  the  Monies  I  have  paid  as  a  Debt 
due  to  myself:  **  That  he  also  said  to  the  Witness :  '*  If 
you  have  not  seen  the  Deed  creating  the  Charge,  I  will 
show  it  you  :**  upon  which  he  produced  a  Deed  of  Ap- 
pointment, by  Mary  Milles,  his  Mother,  creating  a 
Charge  of  25,000/.  on  the  Estate  belonging  to  him  at 
North  Elmham  and  in  other  Parishes,  upon  which  the  Dis- 
charges from  Mary  Milles,  the  Daughter  of  John  Milles, 
were  indorsed  :  That  the  Witness  inspected  the  Deed, 
and  said  to  Milles :  ''  Your  paying  these  Sums  is  a 
great  act  of  kindness  and  affection  towards  your  Grand- 
son.'' 

Mr.  Pepys,  and  Mr.  Boteler,  for  the  Plaintiff: 

The  question  in  this  Case  arises  upon  the  transac- 
tions which  took  place  in  the  year  1818.  In  that  year 
Richard  Milles,  who  had  then  a  Life  Interest  in  the 
Estates,  acquired,  by  a  Conveyance  and  Recovery^  the 
Reversion  in  Fee-simple :  and  the  question  is,  whether 
he  intended  that  the  Charges  which  he  had  bought  up 
should  be  merged.  In  discussing  this  question,  it  is 
very  important  that  the  language  of  the  Release  of  1818 
should  be  attended  to.  Now  that  Deed  not  only 
recites  the  Trusts  of  the  term  of  500  years,  but  ex- 
pressly declares  that  all  the  Charges  on  the  Estates 
should  be  kept  alive.  And  there  was  an  evident  rea- 
son for  this :  for  Richard  Milks  had  not  the  absolute 
and  entire.dominion  over  the  Property,  but  only  a  Life 
Interest  in  it,  witb  the  Reversion  in  Pee,  which  was 


323 

i8«7. 

ASTLEY 

Milles 
and  others. 


324 

i8a7. 

, ^ / 

ASTLEY 
MiLLES 

and  others. 


CASES  IN  CHANCERY. 

subject  to  be  defeated  by  other  Persons  coming  into 
existence^  who  would  have  taken  Estates  Tail  in  it.  In 
the  same  year,  Milles  made  his  Will ;  and  the  language 
of  it  is  in  accordance  with  the  Deed :  for  he  devises 
his  Manors,  &c.  subject  to  the  Charges  that  might  be 
thereon  at  the  time  of  his  decease.  Can  it  be  said  that 
these  Charges  did  not  exist,  when,  only  a  Month  before, 
he  had  said  that  they  should  exist?  Would  he  have 
inserted  these  words  in  the  Deed  and  in  his  Will,  if  he 
had  intended  that  the  Charges  should  be  merged? 
Besides,  Milks  did  not  buy  up  the  whole  25,000/.,  but 
left  7,500/.  outstanding;  and  it  could  not  be  his  inten- 
tion to  purchase  the  17,500/.  for  the  benefit  of  the 
persons  entitled  to  the  remaining  Charges.  Lord 
Conxion  v.  Oxenden  (a),  and  Forbes  v.  Moffat  (ft). 

2d.  As  to  the  Leaseholds.  Not  only  by  the  acts 
done  by  Richard  Milks,  but  by  the  provision  of 
3gth  Geo.  3,  c.  108,  the  Money  paid  for  the  purchase 
of  the  Reversion  remained  the  Property  of  Richard 
Milks  down  to  the  time  of  his  death. 

3d.  It  is  quite  clear  that  Mrs.  Milles  considered  the 
amount  of  these  Charges  as  part  of  her  Personal 
Estate ;  and  the  Defendants  who  claim  benefits  under 
her  Will  must  at  all  events  be  put  to  their  election. 

The  Vicb-Chancellor  : — 
Must  not  the  election  arise  upon  the  face  of  the 
Will :  and  can  extrinsic  evidence  be  given  in  order  to 
raise  a  case  of  election  ? 


(a)  2  Yes.  Jan.  261. 


(6)  i8Ve8.jun.  384. 
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Mr.  Pepys: — 
On  the  authority  of  Druce  v.  Denison  {c\  the  Plain- 
tiff is  entitled  to  prove  extrinsic  matter^  in  order  to 
put  the  Defendants  to  their  Election. 

Mr.  lYinN^,  for  some  of  the  Defendants  whose  Inte^ 
rest  was  the  same  as  the  Plaintiff's^  said  that  if  the 
Court  should  infer  that,  because  the  Charges  were  not 
mentioned  in  the  Codicil^  the  Testator  intended  they 
should  be  merged,  so  far  as  they  affected  the  Estates 
devised  by  the  Codicil,  it  was  iair  to  conclude  that  he 
intended  them  to  remain  as  to  the  other  Estates. 
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Mr.  Shadwell,  Mr.  Sugden,  Mr.  SidebMom,  and  Mr. 
Reynolds^  appeared  for  the  Defendant,  George  Watson, 
Milled,  and  other  Defendants  in  the  same  interest 

Mr.  Shadttett:— 
The  words :  ''  subject  to  all  Charges/'  mean  so  far 
only  as  they  were  subsistii^  in  the  contemplation  of 
the  Parties,  that  is,  so  fieur  only  as  they  were  in  the 
dominion  of  others.  Until  the  Recovery  was  com- 
pleted, the  Charges  were  not  merged;  and  therefore 
those  words  were  introduced  in  order  to  show  that  Lord 
Sondes  did  not  mean  to  convey  an  unencumbered  Estate. 
There  is  nothing  in  the  Will  to  show  that  it  was  the 
Testator's  intention  to  keep  the  17,500/.  as  a  subsisting 
Charge.  The  Recovery  Deed  of  1819  manifests  that 
it  was  MiUaf%  intention  to  make  himself  the  absolute 
owner  of  the  Leaseholds.  Besides,  we  have  evidence 
which  compels  a  Court  of  Equity  to  hold  that  Milk$ 
intended  the  Chaises  to  be  mei^ed. 


(c)  6  Ves.  Jun.  385* 
Vol.  I.  A  A 
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1897.  Mr.  Pepy9j  Mr.  Boieler,  and  Mr.  Tiftnaf,  dbjected  to 

'        ^  the  evidence  being  read,  on  the  ground  that  it  tended 

AfiTLET        iq  raise,  not  to  rebut,  a  presumption. 

MSL'LBi 

and  others.  ^''  Shadwell,  Mr.  Sugden,  and  Mr.  Sidebottom,  con- 

tended that  Evidence  Boight  be  given  to  show  what  was 
the  view  of  the  Testator  in  the  acts  he  was  doing. 
Pidteney  v.  The  Earl  <f  Darlif^fon  {d),  and  ilfofic&  v* 
Lord  Monok{e):  that  the  evidence  offered  tended  to 
show  what  was  the  view  taken  by  the  Testator  of  his 
affairs :  that  the  question  was  not  what  was  the  effect 
of  a  Deed,  or  of  a  WiO^  but  whether  it  was  the  inten- 
tion of  Milles  that  the  Charges  should  be  kept  up: 
that  Lord  Harduncke,  C.  had  decided  that  a  peroen 
might  elect,  by  parol,  whether  he  would  have  an  Estate 
that  had  been  directed  to  be  sold,  or  its  produce  (/) : 
that  here  Milles  had  declared,  on  a  solemn  occasion^ 
that  he  intended  the  Charges  to  be  merged;  and  that 
such  a  declaration  of  intention  must  be  zeoeived  as 
evidence. 

Mr.  Pepjp,  in  rq)ly  as  to  the  adimssibility  of  the 
Evidence,  said  (bat  the  question  turned  upon  whether 
the  Evidence  .was  given  to  raise  or  to  repel  a  presump- 
tion :  that  Millet's  acts  did  not  give  Title  to  the  De- 
fendants: tiiat,  if  they  did,  the  Defendants  did  not 
want  the  aid  of  the  Parol  Evidence :  that  if  an  Execu- 
tor had  a  Legacy  given  to  him,  or  by  any  other  means 
was  made  a  Trustee  of  the  Kesidue,  the  next  of  Kin 
were  never  required  to  give  evidence  to  show  that  the 

(d)  I  Bro.  C.  C.  fl23.  (c)  1  BaU  &  Beatt  398. 

(f)  Mr.  Sugden  stated  this  to  have  been  decided  in  a  Caie 
of  which  he  had  a  manuaoript  Note. 
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Testator  did  not  intend  the  Executor  to  take  the 
Residue  beneficially :  that,  if  the  manuscript  case  cited 
hy  Mr.  Sugden,  were  Law,  parol  declarations  might  be 
admitted  to  alter  the  nature  of  Property :  that  if  the  De- 
fendant was  entitled  to  hold  the  Estates  discharged  of  the 
Sums  of  Money,  he  was  so  entitled  by  the  effect  of  a  legal 
presumption,  and  could  have  no  right  to  read  the  Evi- 
dence in  order  to  aid  that  presumption :  That  the  question 
must  be  decided  on  the  expressions  of  the  Instruments 
themselves  t  That  those  Instruments  expressed  that  it  was 
MiUesf%  intention  that  the  Charges  should  be  kept  up, 
and  it  was  MiUes*s  interest  that  that  should  b3  the 
case :  and  that  the  distinction  between  parol  evidence, 
and  evidence  raised  from  solemn  acts,  was  plain ;  for 
that  the  most  solemn  declarations  might  be  altered 
from  day  to  day. 

The  Vic£-*Chanc£LLOii  decided  that  the  evidence 
ought  to  be  received;  because  the  Court  was  to  act 
upon  the  intention  of  Mr.  MiUeSj  and  was  therefor^ 
bound  to  hear  all  the  evidence  that  could  be  fairly 
given  upon  that  subject 

Mr.  Sugden,  for  the  Defendants : — 

When  MWes  addressed  himself  to  acquire  the  Rever- 
sion in  fee,  there  was  no  probability  that  the  prior 
Remainders  would  take  effect.  When  he  had  accom- 
plished that  object,  the  Charges  which  he  had  pre- 
viously purchased,  became  extinct  in  Law.  It  is  quite 
clear  that  he  considered  that  there  was  an  end  of  all 
the  Charges,  or  else  he  never  would  have  given  42,000/. 
for  the  Reversion.  If  he  had  not  kept  the  Charges  on 
foot  before  he  acquired  the  Reversion,  he  would  have 
A  A  2 
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increased  Lord  Sondet^s  interest  merel  j,  and  not  his  own. 
As  he  eventually  became  owner  of  the  fee,  as  well  as 
of  the  Charges,  what  end  could  it  answer  to  keep  the 
latter  on  foot.  So  far  from  any  declaration  being 
necessary  on  the  part  of  Milks  to  keep  the  Chaises 
subsisting,  they  must  be  held  to  be  merged  unless 
there  is  plain  evidence  of  a  contrary  intention.  If 
Milles  had  had  bom  Issue-male,  the  Charges  would 
have  been  cut  out,  as  well  as  the  Reversion  divested. 
Although  the  merger  of  the  Charges  which  were 
bought  up,  will  benefit  the  persons  entitled  to  the 
benefit  of  those  that  remain,  that  affords  no  argument 
against  holding  the  former  Chaiges  to  be  extinguished ; 
for,  if  the  owner  of  the  inheritance  of  an  Estate  pays 
off  aprior  charge,  he  thereby  gives  precedence  to  the 
subsequent  encumbrances. 

The  words  in  the  Will :  ''  subject  as  to  the  said 
Manors  and  Estates,  to  such  Charges  and  Encum- 
brances as  might  be  charged  thereon  at  the  time  of 
his  decease/'  do  not  extend  to  the  Rectory.  But  can 
it  be  supposed  that  the  Testator,  intending  to  dispose 
of  the  Rectory  in  the  same  manner  as  the  rest  of  his 
Estates,  meant  that  the  Charges  should  subsist  as  to 
the  one,  and  be  merged  as  to  the  other  ?  The  words 
relied  upon  by  the  Plaintiff  relate  to  the  7,500  2.  only. 
If  the  Testator  had  not  considered  the  first  term  of  500 
Years  to  be  merged,  he  would  not  have  created  another 
term  for  the  purpose  of  raising  Money  to  pay  his  Lega- 
cies, but  would  have  directed  the  17,500/.  to  be  apph'ed 
for  that  purpose.  It  is  clear,  therefore,  that  the  Charges 
became  extinct,  inmiediately  upon  the  purchase  from 
Lord  Sondes,  or,  at  all  events,  that  they  were  destroyed 
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by 'the  Will  and  Codicil,  which  a^e  a  clear  disposition 
of  all  MUles^s  intereBt,  both  legal  and  equitable,  in 
diese  Estates* 

The  Evidence,  if  it  should  be  necessary  to  resort  to 
it  for  the  determination  of  the  question,  contains  an 
express  decision,  by  the  Testator,  upon  the  subject 

Mr.  Sidebattam: — 
A  Tenant  in  tail,  or  one  having  an  Ecttate  of  Inherit- 
ance, cannot  have,  co-existing  with  his  Estate,  and  yet 
separate  from  it,  a  Charge  upon  the  same  Estate :  when 
they  come  together  in  the  same  person  they  must 
merge.  Jtmei  t.  Morgan  {jg).  Qmniess  of  Shrewsbury 
V.  Earl  of  Shrewsbury  (A).  Donisihorpe  v.  Porter  (t). 
Lord  Compton  v.  Oxeiiden  (k).  In  this  latter  case  the 
Tule  is  laid  down  as  the  necessary  legal  result  of  the 
union  of  the  Estate  and  Charge,  and  that  the  Court, 
without  express  declaration  to  the  contrary,  must  pre- 
sume the  intent  of  the  Owner  of  the  Inheritance,  in 
buying  off  the  Charge,  to  have  been  to  exonerate  the 
Inheritance  from  the  encumbrance. 

But  then  it  is  said,  this  presumption  may  be  rebut- 
ted by  express  intent.  We  contend  that  there  is  no 
such  expressed  intent,  and  what  the  Plaintiff  adduces 
as  such  is  easily  explained  away.  In  Countess  of 
Shrewsbury  v.  Earl  of  Shrewsbury,  it  is  laid  down,  as 
a  general  rule,  that  the  true  ground  of  the  infer- 
ence in  favour  of  a  Tenant  for  Life  paying  off  an  En- 
cumbrance, is  the  scantiness  of  his  Estate ;  but  this 
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rule  does  not  apply  here.  We  must  see  what  was 
the  Estate  that  Milles  considered  himself  to  have,  and 
not  what  the  Estate  was  which  he  actually  had.  He 
evidently  considered  himself  to  have  an  Estate  of 
Inheritance.  His  and  his  Wife's  ages  precluded  any 
idea  of  having  any  Children*  He  so  recites  it  in  the 
Deed  under  which  he  took  the  Reversion  from  Lord 
Sondes,  Besides,  if  he  had  had  an  intention  to  keep 
alive  the  Charges,  it  is  to  be  supposed  that  he  would 
have  plainly  declared  such  intent;  that  intention, 
too,  should  have  been  declared  at  the  time  of  pur- 
chasing the  Reversion.  It  is  not  sufficient  that  it  was 
declared  at  the  time  of  purchasing  the  Land  Tax.  In 
the  long  time  intervening  between  the  two  purchases 
he  may  have  changed  his  plan ;  besides,  when  he  pur- 
chased the  Land  Tax,  his  Estate  waa  only  for  life. 


In  the  Purchase-deed  from  Lord  Scndes  the  Cove- 
nants are  absolute:  there  is  no  exception  of  incum- 
brances: and  no  Conveyancer  would  have  so  framed 
them  if  the  Purchaser's  intent  had  been  to  keep  them 
alive.  In  that  case  the  Charges  would  have  been 
excepted. 


The  next  expression  of  intention  is  stated  to  be  in 
the  Will.  The  words  in  the  Will  are :  ''  subject  to  such 
Charges  and  Encumbrances  as  may  be  charged  tbero- 
on  at  the  time  of  my  decease.'^  These  words  are  satisfied 
by  the  Charge  of  7,500/.,  the  residue  of  the  95,000/., 
which  is  admitted,  on  all  hands,  to  be  still  existing; 
or  he  may  have  contemplated  creating  a  new  Charge, 
and  afterwards  abandoned  the  intention.  These  words, 
indeed,  rather  imply  that  there  were  no  Charges  exist- 
ing at  the  time;  for,  otherwise,  he  would  have  stated  the 
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Dii^ise  to  be  subject  to  Charges  then  exiatingy  and  which 
might  be  existing  at  the  time  of  his  death :  the  inference, 
therefore,  is  fairly  the  reverse  of  that  contended  for  oa* 
tfae  other  side.  In  the  Codicil  there  is  no  reference  to 
any  Chargesv  This  is  very  material,  and  oonfirms  the 
supposition  that^at  the  date  of  his  Will,  he  contemplated 
to  create  Charges,  and  that,  in  the  interim  between  that 
r  and  the  date  of  the  Codicil,he  altered  his  plans. 
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Mr.  AeynoUs  cited  Kelly  v.  Power  (I).  He  saidthat 
a  strong  presamption  of  Law  eonld  not,  as  to  its  legal 
effect,  be  resisted  by  any  slight  expression  of  intention. 
The  argument,  that  the  Testator  had  a  direct  interest 
ki  keeping  up  the  Encumbmnoe  for  the  benefit  of  his 
Children,  in  case  he  should  have  any,fklls  to  the  ground, 
when  it  is  remembered  that,  so  far  as  the  Freeholds 
were  affected,  no  Charge  was  to  arise  in  case  of  any 
Son  being  bom,  the  default  of  Male  Issue  being  the 
event  on^  which  the  Encumbranoe  was  to  come  into 
operationv  Milles  could  not,  therefore,  have  looked  to 
tke  birlb  of  Sons ;  and  the  fair  inference  is,  that,  if  he 
did'  not  expect  the  birth  of  a  Son,  he  also  did  not 
easpect  the  birth  of  a  Daughter,  especially  when  it  is 
lemembered  that  he  and  his  Wife  were  very  old.  He 
BMst  therefore  be  considered  as  deeming  himself)  in 
e£bet,  owner  of  the  Inheritanee.  If  he  expected  to 
hwve  Children,  why  did  he  ever  parchase  the  Reversion 
§nm  Lofd  Sonde^l  He  must  have  known  that  if  he 
showld  h»ve  Children,  his  purchase-money  would  be 
thvow«fc  away,  because,  under  the  original  Limitations^ 
Ms  Children  would  hare  taken  the  same  Interest  as  he 
laid  out  his  Money  in  purchasing. 


(I)  a  Ball  &  Deatt.  ss^ 
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Mr.  Pqfys,  in  reply : — 
When  no  intention  is  expressed,  it  must  be  perfectly 
indifferent,  to  the  party  in  whom  the  interests  unite, 
whether  or  not  the  Charge  should  subsist,  befora  the 
Court  will  deem  it  merged.  Now,  in  this  case,  it  is 
evidently  not  a  matter  of  indiflPerence ;  for  the  birth  of 
a  Son  would  have  cut  down  Millars  Estate.  With  re- 
gard to  the  Evidence  read  on  the  other  side  to  show  the 
Testator's  intent,  it  does  not  make  out  the  Defendants 
case.  The  want  of  direct  Evidence  to  show  a  dis- 
tinct intention  to  merge  the  Charges,  is  conclusive 
proof  that  the  Testator  had  no  such  intention. 

After  the  argument  was  concluded,  Mr.  Pepys  refer* 
red  the  Court  to  Drinkwater  v.  Ombe  (m),  and  Wigtell 
V.  W^isellin). 

The  Vice-Chancbllo&  : — 

I  do  not  think  the  recitals  in  the  Deeds  so  important 
as  is  conceived.  They  were  not  introduced  with  a  view 
to  show  the  Testator's  intent  to  keep  up  the  Charges. 
If  any  such  intent  had  existed,  the  parties  would  not 
have  left  it  to  a  recital  merely.  In  the  Covenants  or 
some  other  clause,  there  would  have  been  introduced 
evidence  of  such  intent.  The  sole  object  of  the  recitals, 
as  it  appears  to  me,  was  to  show,  solemnly  under  Seal, 
that  the  money  given  was  the  full  value  under  the  cir- 
cumstances; in  fact,  to  explain  the  reason  of  a  sum, 
apparently  so  small,  being  given  for  it.  Another  object 
of  the  recital  was,  to  show  that  the  Reversion  was  sub* 
j^t  to  a  possibility  of  being  defeated,  and  not  sold  as 
an  absolute  indefeasable  Estate. 


(m)  a  Sim.  Sc  Stu.  340.  (ii)  Ibid.  364, 
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The  Vice-Chancellob  : — 

In  this  Case  the  Bill  is  filed  by  Mary-Ann^EUzabeth 
Astley,  the  Executrix  and  Residuary  Legatee  under  the 
Will  of  the  Widow  of  Bichard  Milks,  deceased.  The 
Defendants  are  the  Hon.  George  John  Milks,  who  is 
the  first  Tenant  for  Life  of  the  real  Estates  devised  by 
the  Will  of  that  Richard  MiUes,  and  George  Watson 
Milles,  who  is  the  Son  of  George  John  Milks,  and  the 
first  Tenant  in  Tail  of  these  Estates.  There  are  several 
other  Defendants,  but  1  need  not  specify  their  charac- 
ters ;  it  is  sufficient  to  say  that  they  are  either  inte- 
rested in  the  question  as  raised,  concurrently  with  the 
Plaintiff,  or  tbey  are  interested  with  the  Defendants, 
the  Tenant  for  life,  and  the  Tenant  in  Tail,  in  the 
Realty ;  or,  in  the  character  of  Trustees,  are  necessary, 
according  to  the  forms  of  the  Court,  to  sustain  the 
Suit,  by  having  all  the  Parties  before  it.  The  Prayer 
of  the  Bill  is,  that  it  may  be  declared  that  certain 
Estates  in  the  county  of  Norfolk,  devised  by  the  Will 
of  Richard  Milles,  are  subject  to  two  Charges,  one  of 
17,500/.,  and  the  other  of  6,599/.  11s.  ^d.,  which 
are  secured  by  certain  outstanding  Terms,  which  be* 
longed  to  the  Testator  at  the  time  of  his  decease, 
and  praying  that  directions  may  be  given  for  raising 
these  Charges  for  the  benefit  of  the  Estate  of  Mrs. 
Milks,  and  applying  them,  as  a  part  of  her  Estates, 
in  a  course  of  Administration.  The  Bill  has  a  Prayer 
in  the  alternative,  that,  if  the  Court  should  be  of 
opinion  that  these  Sums  ought  not  be  raised,  then, 
as  the  Assets  of  Mrs.  Milks  will  not  satisfy  her 
Debts  and  Legacies,  those  who  take  Benefits  imder 
her  Will,  and  under  the  Will  of  Richard  Milks, 
may  be  put  to  their  election  between  the  two  Iq 
terests. 
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The  uses  of  the  term  of  500  years,  which  was  vested 
in  Cage  and  fVodehause,  are  as  follows  :  after  the 
death  of  Maty  Milles,  and  after  the  death  of  Richard 
and  JoknMittes,  and  failureof  their  IssueXif  that  contin- 
gency happened,)  to  raise  25,000  /.,  and  pay  it  to  such 
Persons  as  Mary  Milies  should,  by  Deed  or  Will,  ap- 
point. This  Deed  having  thus  limited  the  Estates  in 
strict  Settlement,  by  an  Indenture*  bearing  date  the 
24th  October  1775,  Mary  Milles  executed  this  power, 
and  appointed  the  Sum  of  25,000  /.  By  that  Instru- 
ment she  appointed  10,000  /.  to  her  Daughter,  Mary 
Milles,  5/>oo  /.  to  ber  Son  John  Milles^  and  the  re- 
maining 10,000  /.  she  appointed  between  the  family 
of  her  second  Daughter,  Lady  Astley.  The  particulars 
of  that  distribution  need  not  further  be  adverted  to, 
beyond  the  fact  that  2,500  /.,  a  portion  of  that,  after- 
wards became  vested  in  Sir  Nicholas  Astley^  one  of 
Lady  Astley's  Sons.  Of  course  the  benefit  to  arise 
imder  this  appointment  depended  on  the  contingency 
that  neither  Biduird  Milles  nor  John  Milles  should  have 
any  Issue-male.  In  1801,  Richard  Milles  contracted,  * 
with  the  Dean  and  Chapter  of  Nortoich,  to  purchase 
the  Inheritance  of  the  Rectory  of  North  Ebnham.  They 
were  enabled  to  make  the  Sale  under  the  powers  of  the 
Land  Tax  Redemption  Act;  and  the  price  agreed  upon 
was  a  Sum  amounting,  altogether,  to  6,529/.  179.  4  d., 
the  Sum  of  5^967  /.  10  s.  1  d.  being  the  value  of  the 
Estate,  and  the  remainder  being  the  value  of  the  Timber. 
The  Purchase-money  was  paid  by  Richard  MiUes,  with 
his  own  Money ;  and  a  Conveyance  was  executed,  in 
September  1801,  by  the  Dean  and  Chapter,  by  which 
they,  at  the  requisition  ot  Richard  Milles,  conveyed  the 
Estate  to  Wodehouse,  in  Trust  to  be  held;uponthe  uses 
of  the  Deed  therein  referred  to  as  intended  to  be  ex- 
ecuted by  the  Parties.    That  other  Deed,  so  referred 
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•to,  appears  to  be  executed  in  October  1801 ;  and  it  is 
materia],  for  the  Plaintiff's  Ca9e,  to  observe  that  this 
Conveyance  recites  that  the  immediate  Estate  and 
Interest  in  the  then  existing  Lease,  as  well  as  the  Re- 
version in  fee  expectant  on  these  Estates,  should  be 
charged  with  the  re-payment  of  the  Purchase-money 
which  Bichard  Milles  so  paid ;  and  that,  subject  to  that 
charge,  the  Inheritance  should  be  conveyed  in  the  man- 
ner thereinafter  expressed.    The  Deed  then  proceeds, 
in  its  operative  part,  to  witness  that,  in  pursuance  of 
the  direction  and  agreement  of  the  Parties,  Wodehouse 
conveyed  the  Rectory  and  Lands  to  the  use  of  Lord 
Sondes,  for  the  term  of  1,000  years,  and,  after  the  ex- 
piration of  that  term,  to  such  of  the  uses  of  the  Will 
of  Bichard  Warner  as  precede  the  Limitation  to  the 
Heirs-male  of  the  body  of  Maty  Milles,  as  were  then 
subsisting  and  capable  of  taking  effect,  with  Remainder 
to  the  Heirs-male  of  the  body  of  Mary  Milles,  with 
Remainder  to  the  right  Heirs   of  Richard    Warner. 
These  Limitations  plainly  show  that  Richard  Milles 
considered  himself  as  purchasing  the  Inheritance  for 
ilie  benefit  of  the  Persons  entitled  to  the  Leasehold  In- 
terest, under  the  Will  of  Richard  Warner  ;  and  that, 
I  think,  plainly  shows  that  he  did  not,  at  that  time, 
intend  or  contemplate  the  merger  of  the  Charge  which 
was  created  by  this  Purchase  of  the  Inheritance.    It 
is  upon  this  Sum  that  the  second  question  arises. 

The  Title  remained  in  this  state  till  the  year  1808. 
In  that  year  Richard  Milles  purchased,  from  his  Sister 
Mary,  her  contingent  Interest  in  the  10,000  /. ;  and,  by 
an  indorsement  on  the  Deed  of  Appointment,  dated  the 
21st  of  June  1808,  she,  for  a  certain  Sum,  assigned  the 
10,000/.  to  a  Person  of  the  name  of  Deedes,  in  Trust 
to  be  disposed  of  as  Richard  Milles  should  appoint. 


357 

1837, 

^  V  * 

ASTLEY 

V, 

Milles 
and  others. 


53« 

i8a7. 

-  ■« 

ASTLBT 
MiLLES 

and  others. 


CASES    IN    CHANCERY. 

and,  in  default  of  his  direction  or  appointment,  in 
Trust  for  Richard  Milks,  his  Executors,  Administrators 
and  Assigns.  On  the  12th  October  1810,  Richard 
Milks  purchased  John  Milles*s  contingent  Interest  in 
the  5,000  /.,  and  took  an  Assignment  by  a  similar  in- 
dorsement upon  the  Deed  of  Appointment.  In  1817, 
he  purchased  H^nry  Nicholas  Astley*s  Interest  in  the 
2,500  /.,  and  took  a  similar  Instrument  of  Assignment* 

Upon  these  sums,  amounting  together  to  17,500/., 
the  material  question  arises. 


In  1818,  Richard  Milla,  having  at  that  time  no  Issue- 
male  living,  being  very  far  adyaoced  in  Years,  his 
Brother  being  dead  without  Issue-male,  seems  to  hare 
formed  a  plan  to  create  a  new  head  to  the  Family, 
which  should  bear  his  name,  instead  of  permitting  it 
to  merge  in  the  eldest  Grandson,  Lord  Sondes,  who 
would  not  only  be  his  Heir-at-Law,  but  would  be  the 
existing  bead  of  the  Family,  and  would  represent  him 
as  far  as  a  Man  and  his  Family  could  be  represented 
through  the  female  Line.  He  therefore  in  that  year 
contracted  with  his  Grandson,  Lord  Sofides,  to  purchase 
his  Reyersionary  Interest  in  the  Estate  in  question; 
and  the  Purchase«money  being  agreed  at  the  sum  of 
42,000/.,  a  Recovery  was  suffered,  which  barred  «dl  the 
Limitations  subsequent  to  that  which  gave  to  Lord 
Sondes,  as  Tenant  in  tail  in  Remainder  expectant  on 
the  death  of  his  Grandfather  Richard  Milles,  the  Estate- 
tail  on  failure  of  Issue-male  of  Richard  MiUes.  That  ex- 
pectant Estate^tail  in  Remainder  was  conveyed  directly, 
in  fee,  to  Richard  Milles,  the  purchaser.  At  this  period 
JbAii  MiUes  was  dead.  The  only  intervening  contin- 
gency at  that  period  was  the  event  of  Richard  MiUes, 
tiie  Grandfather  of  Lord  Sondes,  having  Issue-male; 
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and  it  appears,  on  the  face  of  the  Record,  that  at  that 
period  Richard  Milles  must  have  been  of  the  age  of 
nearly  Seventy  years ;  that  he  had  his  Wife  living,  and 
that  he  contemplated  her  surviving  him ;  and,  there- 
fore, he  could  not  well  have  contemplated  that  he  him- 
self should  have  Issue-male  to  displace  the  ultimate 
Remainder  to  the  Issue-female.  In  this  situation, 
having  completed  the  PurchaM  from  Lord  Sondes,  and 
being  Master  of  the  Fee,  he  made  his  Will,  dated  the 
ad  September  1818:  and,  as  several  passages  in  that 
Will  have  been  referred  to  and  represented,  by  each 
side,  as  affording  inferences  of  Intention  on  the  part  of 
the  Testator  as  to  the  Merger  or  Non-merger  of  the 
Charges,  those  passages  will  deserve  some  observsr 
tion.  The  general  Plan  of  the  Will  is  certainly  a  cor- 
rect technical  form  of  limitation.  As  far  as  it  is  neces- 
sary to  detail  them  they  are  as  follows.  He  devised 
the  Estates  in  Norfolk  to  Trustees  for  a  Term  of 
500  Years,  and,  subject  tfiereto,  to  his  second  Grandson, 
George  John  Watson,  with  Remainder  to  George  John 
Watson's  first  and  other  Sons  in  tail-male,  with  Re- 
mainders to  his  two  other  Grandsons,  Henry  and 
Miehard  Watson,  and  their  first  and  other  Sons  in  like 
manner,  vnth  Remainders  to  his  Grand-daughters,  Lady 
Palmer  and  Miss  Watson,  for  their  Lives,  and  to  their 
second  and  subsequently  bom  Sons,  in  tail-male,  with 
Remainders  to  his  Nephew,  Henry  Nicholas  Astley,  for 
Life,  and  to  his  first  and  other  Sons  in  tail-male,  with 
Remainder  to  the  right  Heirs  of  Henry  Nicholas  Astl^ ; 
thus  entirely  passing  over  the  Female  Issue  of  all  his 
Grandchildren. 
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Testator  thought  fit  to  show  an  antipathy  to  the  eldest 
Sons  of  his  Grand-daughters.  But  it  seems  fair  ta 
infer  that  he  did  not  take  the  Estate  out  of  the  Line  of 
Lord  Sondes^  his  immediate  Heir,  from  any  particular 
objection  to,  or  dissatisfaction  with  Lord  Sondes;  but 
to  have  a  younger  branch  of  the  Family  for  his  Repre-* 
sentative ;  so  that,  if  possible,  his  Name  might  not 
merge  in  the  Dignity  of  Lord  Sondes;  and,  for  that 
purpose,  he  imposed  upon  those  who  took  the  Estates, 
the  obligation  of  taking  the  Name  and  bearing  the 
Arms  of  Milks*  He  then,  having  thus  limited  his 
Estates,  declares  the  Trusts  of  the  Term  of  500 
Years  for  raising  certain  pecuniary  Legacies.  But 
that  Term  of  500  Years  could  not  be  brought  into 
Action  without  exhausting,  first  of  all,  the  genend 
personal  Estate  of  the  Testator:  and,  if  this  Bill  is 
rightly  framed  with  regard  to  the  Charges  in  ques- 
tion, the  17,500/.  also  must  have  been  exhausted  in 
Payment  of  these  Legacies  before  the  Term  of  500 
Years  could  have  been  brought  into  operation.  He 
afterwards,  made  a  Codicil,  which  does  not  affect  the 
present  question,  and  died;  and  he  left  his  Widow  his 
sole  Executrix  and  Residuary  Legatee.  He  died  some 
time  after  the  year  i8i8. 


These  are  the  material  Facts  on  which  the  question 
arises,  whether  it  is  now,  according  to  the  rules  of 
a  Court  of  Equily,  to  be  considered  that  these  Charges 
are  subsisting,  and  that  the  estate  passed,  in  equity, 
cim  onere.  That  they  are  l^al  subsisting  Charges 
is  not  to  be  disputed;  because  they  are  secured  by 
an  outstanding  legal  term:  and  the  question  then 
is,  whether  a  Court  of  Equity  is  to  lend  itself  to 
raise  these    Charges  under   this   state  of  Facts,  or 
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whether  it  is  to  consider  that  the  Testator  intended 
(for  his  Intention  constitutes  the  whole  subject  of  Right) 
that  those  Charges  should  merge  for  the  benefit  of 
those  who,  under  the  Limitations  of  his  Will,  took  the 
real  Estate. 

The  argument  was  gone  through,  on  each  side,  very 
laboriously,  and  most  ably  ;  and  the  Court  was  greatly 
assisted,  not  only  from  the  observations  which  fell  from 
the  Bar,  but  likewise  by  reference  to  the  Authorities  : 
and  I  think  I  may  consider,  though  not  exactly  in  the 
series  and  order  in  which  the  Case  was  presented  by  the 
various  Counsel  to  the  view  of  the  Court,  the  subject 
as  represented  thus :  On  the  part  of  the  Plaintiff  and 
those  who  are  in  the  same  interest,  it  was  insisted  that 
both  the  17,500/.  and  6,529/.  175.  41/.  ought  to  be 
raised  for  the  personal  representative  of  the  Testator, 
because  they  are  secured  by  an  outstanding  legal  Estate ; 
and  that  there  was  no  reason  why  a  Court  of  Equity 
should  prevent  the  exercise  of  those  legal  rights  for  the 
benefit  of  the  personal  representative,  or  refuse  its  con- 
current authority  in  raising  them.  On  the  part  of  the 
Defendants  who  are  interested  in  the  Inheritance,  it 
was  insisted  that  the  Charges,  though^subsisting  in  Law, 
ought  to  be  considered,  in  Equity,  as  merged  for  the 
benefit  of  the  Inheritance ;  and,  on  both  sides,  it  was 
taken,  as  a  fact,  that  the  Testator,  having  an  absolute 
interest  in  both  the  sums  at  the  time  of  his  death,  the 
intention  on  his  part,  if  it  could  be  collected  either  by 
evidence,  or  by  satisfactory  legal  implication,  must 
prevail. 

I  think  that  the  ai^uments  on  the  part  of  the  Plaintiff, 
who  insists  that  the  term  ought  to  be  put  in  action,  and 
Vol.  I.  ?  B 
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that  the  Court  ought  to  assist  in  raising  the  money^ 
may  be  classed  under  three  heads ;  the  first  of  which 
presents  itself  thus :  that  the  Testator  had  only  a  limited 
interest  in  the  freehold  up  to  the  time  of  his  death ;  that 
the  established  rule  of  construction  in  a  Court  of  Equity 
is  thereby  to  raise  the  presumption  that  he  did  not  in- 
tend the  Charges  to  merge  in  the  Inheritance  :  secondly, 
that  the  presumption  arising  from  the  effect  of  the  Testa^ 
tor's  Estate  in  the  Freeholds^  is  supported  by  the  con- 
tents of  the  Instrument  which  creates  the  Charges :  and, 
thirdly,  that  the  language  of  the  Testator's  Will  may 
be  considered  as  containing  a  declaration  plain  that  he 
intended  the  freehold  should  pass  cum  onere. 


On  the  part  of  the  Defendant  George  J.  Milks  and 
the  other  Defendants  who  are  interested  in  the  realty, 
I  think  their  arguments  may  be  divided  under  these 
heads :  First,  if  the  Court  is  to  regard  the  spirit,  and  not 
the  letter  of  the  authorities  which  establish  the  rule  of 
construction,  the  Testator  was,  in  substance,  the  owner  of 
the  Inheritance  in  fee,  the  intervening  contingency  being, 
from  the  circumstances  of  the  Testator  and  his  family 
at  the  time,  a  mere  shadow,  and  not  a  real  risk  which  the 
Court  could  regard.  Secondly,  if  it  is  competent  for  the 
Court  to  resort  to  technical  presumption,  in  this  Case, 
to  find  out  the  Testator's  intention,  the  contents  of  the 
Will  taken  in  conjunction  with  the  state  of  the  title, 
afford  a  balance  of  presumption  that  he  could  not  intend 
the  Estates  to  descend  cum  onere.  But,  lastly,  it  was 
contended  that  the  Coui^t  cannot  resort  to  presumption 
where  there  is  clear  and  direct  proof  of  intention  that 
the  charges  should  sink  for  the  benefit  of  the  Inheritance: 
and  it  is  insisted  that  there  is,  in  this  case,  positive  and 
direct  proof  of  such  intention. 
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In  Cases  of  this  kind  it  is  much  more  easy  to  refer 
to  the  established  rale  of  the  Court,  than  it  is  to  applj 
that  rule  fitly  to  the  circumstances  of  each  Case*  The 
rules  have  fluctuated,  in  this  respect,  as  to  the  quantity 
of  the  Estate  which  shall  raise  KprimA  facie  presumption 
of  the  intention  of  the  owner  that  the  Charge  should 
or  not  pass  with  the  Inheritance.  In  the  Case  of  The 
Duke  of  Chandos  w.  Talbot  (a),  it  appears  that  the  Court 
considered  that  a  Charge  supported  by  a  legal  Estate, 
was  very  different  from  one  which  was  supported  merely 
by  an  equitable  Title,  or,  in  other  terms,  that  the  rule 
of  intention,  or  presumptive  intention,  differed  when 
the  Charge  in  the  one  case  was  supported  by  a  legal 
outstanding  Estate,  and  in  the  other,  where  it  was  a 
mere  equity  attaching  on  the  Inheritance  without  any 
immediate  legal  Estate.  And,  likewise,  it  appears,  by 
the  same  Case,  that,  where  the  Owner  of  the  Land  had 
an  Estate  Tail  only,  and  not  the  Fee  Simple,  the  Court 
did  not  presume  the  intention  of  Merger.  Tlie  Chan-* 
cdlor,  in  delivering  his  judgment,  says :  **  Indeed  had 
this  been  a  mere  equitable  Charge  upon  the  Land,  and 
the  Fee  Simjde,  not  an  Estate  Tail  only,  had  come  to 
Ijewis  Doleman  the  Son,  it  might  then  have  been  a 
Merger."  In  the  Case  of  Chester  yr.  WiUes{b)  Lord 
Hardwicke,  C.  seems  to  have  considered,  at  that  time, 
that  there  was  a  distinction  between  a  Charge  subdsting 
on  aa  outstanding  legal  Estate,  and  what  was  a  mere 
equitable  Chaise  on  an  Inheritance :  he  likewise  seems 
to  have  considered  that  the  quantity  of  Estate  which 
the  party  took  made  an  exception  to  that  rule.  He 
refers  to  the  Case  of  The  Duke  of  Chandos  v.  Talbot, 
and  recognizes  Aat  principle  as  being  the  L&w.  How- 
ever, it  may  be  now  considered  that,  on  this  point,  the 
(a)  3  P.  W.  601,  G04.  (i)  Amb.  946. 
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Rule  of  the  Court  is  settled,  that  there  is  no  difference 
between  a  Charge  merely  equitable,  and  one  that  is  sup- 
ported by  an  outstanding  legal  Estate,  nor  any  differ- 
ence between  an  Estate  Tail,  and  a  Fee  Simple  in  pos- 
session. What  is  stated  by  Lord  Eldon,  C.  in  the  Case 
of  77ie  Earl  of  Buckinghamshire  t.  Hobart  (c)  will  apply 
to  tliis  Case.  He  says :  'Mf  a  Tenant  for  Life  pays  off 
a  Charge  on  the  Estate,  prima  facie,  he  is  entitled  to 
that  Charge  for  his  own  benefit,  with  the  qualification 
of  having  no  interest  during  his  life.  If  a  Tenant  in 
Tail,  or  in  Fee  Simple  pays  off  a  charge,  that  payment 
is,  primA  facie,  presumed  to  be  made  in  favour  of  the 
Estate  ;  but  the  presumption  may  be  rebutted  by  evi- 
dence, as  by  calling  for  an  Assignment,  or  by  a  Decla- 
ration." Now  when  Lord  Eldon  illustrates  his  position 
by  giving  a  particular  instance,  I  do  not  understand  him 
as  meaning  to  say  that  the  rebutter  is  to  depend  on  the 
fact  of  the  calling  for,  or  not  calling  for,  an  assignment 
of  the  Charge.  He  only  refers  to  it  as  a  particular,  dis- 
tinct fact,  which  may  or  may  not  have  any  effect  on  the 
construction;  and  that  the  presumption,  either  way, 
may  be  rebutted  by  Evidence.  Lord  Eldon  never  laid 
down  any  proposition  of  Equity  for  which  he  had  not 
ample  authority.  If  he  was  about  to  reverse  the  Rule 
laid  down  by  Lord  King  in  the  Case  in  P.  W.  and  by 
Lord  Hardudcke  in  the  Case  in  Ambler,  I  think  he  would 
have  found  no  authority  to  support  his  different  conclu- 
sion: but,  on  looking  at  the  cases  which  intervene 
between  the  death  of  Lord  Hardwicke,  and  the  period 
of  Lord  Eldon* %  judgment,  more  especially  Cases  in 
the  time  of  Lord  Thurhm  and  Lord  JRoss/yn,  it  is  quite 
clear  that  he  states  the  rule,  not  only  as  sanctioned  by 
his  own  judgment,  but  as  established  by  other  antece- 
{c)  3  Swanst  186.  199. 
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dent  decisions.  It  is  extraordinary  that^  taking  the  rule 
to  exist  as  it  has  done^  the  great  majority  of  the  Cases 
constitute  not  an  adoption  of  the  rule  itself,  but  an 
exception  to  the  rule,  that  is,  inferences  and  presump- 
tions rebutting  the  rule.  There  was  one  Case  before 
Lord  Thurhw,  Jones  v.  Morgan  {d),  where  he  states 
very  strongly  what  would  have  been  his  opinion  if  it 
had  been  an  Estate  for  Life,  and  not  an  Estate  Tail^  as 
he  considers  it  to  have  been. 
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There  were  two  cases,  before  the  late  Vice-Chancelhrf 
which  struck  me  very  forcibly  as  deviating  from  tliis 
general  principle :  but,  on  looking  at  those  cases,  I  am 
quite  satisfied  that  those  decisions  are  not  any  devia- 
tions from  the  general  rule ;  but  they  are  only,  under 
special  circumstances  of  those  particular  Cases,  excep- 
tions to  the  general  rule.  The  Cases  I  allude  to  are 
Drinkwater  v.  Combe  (e),  and  Wigsell  v.  Wig8eU(f). 

I  have  looked  most  anxiously  to  apply  the  general 
rule  consistently  with  the  acts  of  the  Testator,  and 
I  think  that  those  acts  do  afford  evidence  that  he  did 
not  intend  the  Estate  to  pass  cum  onere. 

I  think,  however,  that  this  Case,  without  reference  to 
intention,  may  be  perfectly  governed  by  the  evidence  of 
that  Solicitor  who  prepared  the  Assignment  of  the 
Charges  to  Richard  Milks.  That  evidence  I  have  looked 
at ;  and,  though  some  observations  were  made  with 
regard  to  the  nature  and  context  of  the  Evidence,  I  see 


(d)  1  Bro.  C.  C.  206.  (e)  3  Sim.&  Stu.  340. 

{J)  3  Sim.  &  Stu.  364. 
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isth  May.  CAMAC  v.  GRANT. 


Practice,       An  Order  had  been  obtained,  in  May  1824,  that  the 
Costs.         Plaintiff,  who  was  resident  abroad,  should  give  security 
A  Plaintiff  rw.-'  ^^^  costs.   The  Plaintiff  not  haying  obeyed  this  Order, 
dent  abroad)  who 

to  Ji^Sie'S?      **^-  ^^'^^  ^^^  ^®  Defendant,  now  moved  that  the 
rity  for   Co8t6»  Plaintiff  might  give  the  security  before  the  first  day  of 

but  had  not  com-  ^  j^^j^^  term,  or  that  his  Bill  might  be  dismissed, 
plied)  ordered  to  ° 

give  the   Secu- 
rity, and  on  de-  The  Vicb-Chancellob: — 
faulty  his  Bill  to 
be  dismissed;           '  *"^  °^^  aware  of  any  authority  upon  this  subject ;  but 

i^  Md^^t^^    ^^     it  appears  to  me  that  if  a  Plaintiff  will  not  conform  to 
^M^  S/o:.  Jk/i^'^  ^^  practice  of  the  Court,  the  Defendant  has  a  right  to 

^y>*#.  /^^  .         have  the  BiU  dismissed.  .    '^^'^  <^^4 
fcJ/Cp    ^^^y^  Motion  granted. 


isth  M^  AUSTIN  t?.  PRINCE. 

' ' A 

Practice.       A  WITNESS  had  answered  some  of  the  interroga- 

Witness.        tories,  but  refused  to  answer  the  others. 

A  witness  who 

had  answered         Mr.  Knight,  now  moved,  upon  the  Examiner's  certi* 

torT^^tori^b^t  fi«^te' **»a*  *®  ^it^ess  might  be  ordered  to  answer  the 
refused  toanswer  Other  interrogatories  within  four  days,  or  stand  com- 
^^«"»  "^^  mitted:  and  the  Fice-CAflnce/Zor  ordered  accordingly, 

those  Interroga- 
tories within  four  days,  or  to  stand  committed.  y 
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1  HE  Bill,  which  was  filed  on  the  gth  of  December  1 820,        Pleading. 
stated  that  Edward  Lord  Leigh,  at  the  times  of  making  '^^* 

his  Will,  and  of  his  death,  was,  or  claimed  to  be,  seised  of,      ^    jpine  and 
or  otherwise  well  entitled,  in  fee,  to  divers  Abbeys,  Non-claim  can- 
PaAs,  Mano»,  Me««age8,  Farme,  Dmd.,  Tenement,  ^ba^/f  J^J 
and  Hereditaments  situate  in  the  Counties  of  Warwick,  to  prevent  the 
Stafford,  Bedford  9Jkd  Northampton ;  and  that,  being  or  setung-up  of  on 
claiming  to  be  so  seised  and  entitled,  he  duly  made  and  i*e„g       ^ 
published  his  last  Will  and  Testament  in  writing,  bear-  /J^yy^  /,  y/i? 
ing  date  the  11th  of  May  1767,  which  was  executed    ^^  ^J*  i^  JYh. 
and  attested  as  is  required  by  Law  for  devising  Real     ^^    ,^,^  ^ 
Estates,  and  thereby  gave  and  devised,  to  William  Cra-    .f\_^    ^..^'^ 
ven.  Esquire,  and  to  the  Reverend  Edward  Lutford     ^  •  ^^-^^  -^^^ 
Taylor^  all  his  Abbeys,  Parks,  Manors,  Messuages, 
Farms,  Lands,  Tenements  and  Hereditaments  in  the 
County  of  Warwick,  for  the  term  of  500  yeara,  unon 
Trust,  to  raise  Money  to  pay  his  just  Debts  and  Funeral 
Expenses  and  Legacies ;  and,  subject  to  such  term  of 
500  years,  he  gave  unto  and  to  the  use  of  Craven  and 
Tayhr,  and  their  Heirs,  during  the  Lives  of  his  Sisters, 
the  honourable  Mary  Leigh,  and  the  honourable  Anne 
Hackett,  wife  of  Andrew  Hackett,  Esquire,  and  the 
longest  liver  of  them,  in  case  he  should  die  unmarried, 
all  his  Abbeys,  Parks,  Messuages,  Farms,  Lands,  Tene- 
roeAts  and  Hereditaments  in  the  said  Counties  of  TTar- 
wick,  Stafford,  Chester,  Bedford  and  Northampton,  or 
elsewhere,  and  all  other  his-Real  Estates  whatsoever 
which  he  should  die  possessed  of,  interested  in  or  enti- 
tled unto,  in  Trust  to  preserve  the  contingent  Remain^ 
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1827.  dei^  thereinafter  mentioned ;  also,  in  case  he  died  an- 

^       ^     married  or  without  children,  he  gave,  devised  and  be- 

Leioh  queathed  all  the  Rents  Issues  and  Profits  of  all  his 
Abbeys,  Parks,  Manors,  Messuages,  Farms,  Lands,  Tene- 
ments and  Hereditaments  in  the  same  Counties,  or  else- 
where, subject  as  aforesaid,  unto  his  Sister  Mary  Leigh, 
for  her  Life,  and  after  her  d^ceasd,  unto  her  first  Son 
and|  the  Heirs  Male  of  his  body,  and^  for  deftdit  of  stich 
Issue,  to  all  other  the  Son  and  Sons  of  Mary  Le^h,  in 
Tail  Male,  successively,  according  to  their  seniority, 
andy  for  want  of  «uch  Issue^  to  the  Daughter  or  Daugh- 
ters of  his  Sister  Mary  Leijgh,  and  the  Heird  of  her  or 
their  body  or  bodies  lawfully  issuing,  to  take^  if  more 
than  one,  as  tenants  in  common,  and  not  as  joint  tenants ; 
and,  for  default  of  such  Issue,  he  gave^  devised  and  be- 
queathed the  same  premises,  sul^gect  as  aforesaid,  unto 
the  said  Ame  Hacketif  during  her  Life,  and,  firom  and 
after  her  decease>  to  her  first  Son  and  the  Heirs  Male 
of  the  body  of  such  first  Son,  and,  for  want  of  such 
IdSue^  to  all  the  other  Son  and  Sons  of  the  aaid  Anne 
Hacketty  in  Tail  Mal«^  respectivelyand  successively, 
according  to  their  seniority ;  and,  for  want  of  such  Issue, 
he  gave,  devised  and  bequeathed  all  his  said  Abbeys, 
Parks>  Manors,  Messliages^  Farmi^  Lands,  Tenements^ 
Hereditafi^nts  andiireiiiises  in  the  aaid  several  CouHtiefl 
of  Waridck^  St^fbrd,  Bedfofd^  Omter^^  Ntnilumiptan, 
or  elsewliere>  and  all  oilier  his  Real  Estatea  which  be 
shoidd  die  posseosed  of  or  interested  in,  unto  the  4imt 
and  nearest  of  his  kindred,  beiAg  male,  and  of  his  name 
and  blood,that  ahotdd  be  living  at  the  time  of  Ure  deter- 
mination of  the  fteteral  Estates  thereinafter  Umtt^  tad 
devised,  aiid  to  the  Heiils  of  his  body  tewftiUy  begotten, 
add,  for  want  of  such  Issile^  to  his  oWn  right  Heiife  ib. 
ever.    He  also  gave  certain  Legacnsa,  and  appointed 
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Maty  Leigh  his  Executrix :  That  the  Testator  died  in  or  1 837. 

about  the  month  of  May  1786,  leaving  the  honourable     ' 
Mary  Leigh  his  Heir  at  Law :  That  Uie  said  honoumUe         Lbioh 
Mary  Leigh  was,  under  and  by  virtue  of  the  said  Teis-  ^' 

tator's  Willy  entitled  to  an  Estate  for  Life  in  the  said 
devised  Estates,  subject  to  the  said  term  of  500  years 
vested  in  the  said  Wiiliam  Craten  and  the  Reverend 
Edward  Ludford  Taylor  \  and  that^  shortly  after  the  Tes- 
tator's death,  she  entered  into  the  possession  and  into 
the  receipt  of  the  Rents  and  Profits  of  the  said  devised 
Estates,  and  continued  in  the  posfiession  thereof  until 
the  time  of  her  death  after  mentioned :  That  the  said 
Anne  Hackett  died  in  the  life^time  of  the  scud  honourable 
Mary  Leigh  without  leaving  any  issue  :  That  the  said 
William  Craven  and  Edward  lAidford  Taylor  had  long 
since  paid  all  the  Debts  and  the  Legacies  mentioned  in 
the  Will,  for  the  payment  of  which  Debts  wad  Legacies 
the  said  term  of  £Oo  years  was  created ;  and  that»  after 
payment  of  such  Debts  and  Legacies,  the  said  William 
Craven  and  Edward  Ludford  Taylor  held  the  bud  term 
in  Trust  to  attend  the  Inheritance  of  the  said  devised 
Estates  comprised  in  the  said  term:  That  the  said 
William  Craven  and  Edward  Ludford  Taylor  had  both 
departed  this  life ;  and  that  the  Person  or  Persons  ib 
whom  the  legal  Estate  of  the  said  Term  became  vested 
on  the  death  of  the  Survivor  of  them,  had  assigned  tbe 
said  Term  to  the  Defendant  James  Henry  Leigh :  ThiEDt 
the  Honourable  Mary  Leigh  had  no  issue ;  That  sfafe 
was  a  Woman  of  a  very  weak  mind ;  and  thiat  Jelm^ 
Henry  Leigh  and  the  Reverend  Thomas  Leigh,  since 
deceased,  and  their  Solicitor,  Joseph  Hill,  deceased^ 
by  undue  influence  and  misrepresentations,  procured 
the  said  Mary  Ldghp  who  was  entitled  to  the  Rever* 
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1827.  Bion  of  the  said  Estates,  to  execute  a  Will,  which  pur- 

'  •  ^  ports  to  bear  date  the  23d  December  1786,  devising  the 
Leigh  ^^  Estates  as  after  mentioned :  That  she,  by  her  said 
.  ^'  Will,  after  reciting  that  by  the  now  stating  testamentary 

Paper  she  made  her  last  Will  and  Testament,  so  far  only 
as  concerned  all  the  Freehold  and  Copyhold  Estates, 
late  the  Property  of  her  late  Brother,  Edward  Lord 
Leigh,  which  descended  or  came  to  her  at  his  death, 
either  in  Possession,  Remainder,  or  Reversion,  and  so 
far  as  she  had,  by  Law  or  Equity,  the  Right  or  Power  to 
devise  or  dispose  of  the  same,  that  is  to  say,  she  gave 
and  devised  all  the  Freehold  Abbeys,  Parks,  Manors, 
Lands,  Tenements,  Tithes  and  Hereditaments,  and  all 
the  Copyhold  Estates  late  of  her  said  late  Brother,  of 
which  he  was  seised  or  entitled  in  Possession  or  Re- 
mainder, Reversion  or  Expectancy,  to  Robert  Augustus 
Johnson,  Esquire,  his  Heirs  and  Assigns,  to  the  use  of 
Joseph  Hill,  Esquire,  his  Executors,  Administrators  or 
Assigns,  for  the  Term  of  One  Thousand  Years,  to  be 
computed  ftom  the  day  of  the  decease  of  the  Testa- 
trix, but  nevertheless  in  Trust  for  the  purposes  therein- 
after declared  concerning  the  said  Term ;  and,  subject 
to  the  said  term  of  one  thousand  years,  to  the  use  of 
the  said  Reverend  Thomas  Leigh,  and  his  Assigns,  for 
Life,  and  from  and  immediately  after  his  decease  to 
the  use  of  James  Leigh  Perrott,  and  his  Assigns,  for 
Life ;  and,  from  and  immediately  aft:er  the  decease  of 
the  Survivor  of  them  the  said  lyumas  Leigh  and  James 
Leigh  Perrott,  to  the  use  and  intent  that  —  Leigh, 
Brother  of  the  said  James  Leigh  Perrott,  might  receive, 
out  of  the  Rents  and  Profits  of  the  said  Premises,  the 
yearly  Rent  or  Sum  of  soo  /.,  during  his  Life,  to  com- 
mence from  the  death  of  the  Survivor  of  the  said 
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James  heigh  and  James  Leigh  Perrott ;  and,  subject  as 
aforesaid,  to  the  use  of  James  Henry  Leigh,  Esquire, 
and  his  Assigns,  for  his  Life ;  and,  from  and  immedi- 
ately after  the  determination  of  that  Estate,  by  for- 
feiture or  otherwise,  during  the  Life  of  the  said  James 
Henry  Leigh^  to  the  use  of  Robert  Augustus  Johnson 
and  his  Heirs,  during  the  Life  of  the  said  James  Henry 
Leigh,  in  Trust,  to  preserve  contingent  Remainders 
thereinafter  limited ;  and,  from  and  immediately  afl;er  the 
decease  of  the  said  James  Henry  Leigh,  to  the  use  of  the 
first  Son  of  the  body  of  the  said  James  Henry  Leigh 
and  the  Heirs  Male  of  the  body  of  such  first  Son,  and, 
for  want  of  such  Issue,  to  the  use  of  the  second,  third, 
and  fourth,  and  all  and  every  other  the  Son  and  Sons 
of  the  body  of  the  said  James  Henry  Leigh,  succes- 
sively, as  they  should  be  in  order  of  birth,  and  the 
Heirs  Male  of  the  body  and  bodies  of  such  Sons  suc- 
cessively, with  divers  Remainders  over:  That,  at  the 
time  the  Reverend  Thomas  Leigh,  James  Henry  Leigh, 
and    Joseph    Hill,    procured    the    Honourable   Mary 
Leigh  to  execute  her   said  will,  they  knew  that  the 
Plaintiff  was  entitled,  under  the  limitations  in  the  Tes- 
tator's Will,  to  the  devised  Premises  and  Estates  upon 
the  death  of  the  honourable  Mary  Leigh,  in  case  she 
should  die  without  leaving  any  Issue ;  and  that  the  said 
Reverend  Thomas  Leigh,  James  Henry  Leigh,  and  Joseph 
Hill,  procured  the  honourable  Mary  Leigh  to  make 
her  said  Will  for  the  purpose  of  defirauding  the  Plain- 
tiff of  the  said  devised  Estates,  and  to  prevent  the 
Plaintiff  from  establishing  his  Title  to  the  same  Estates : 
That  the  said  Mary  Leigh  died  on  the  2nd  of  July  1806 
without  having  been  married,  and  without  leaving  Issue; 
and  that  the  said  Atme  Hackett  having  died  without 
Issue  in  the  Lifetime  of  the  honourable  Mary  Leigh, 
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1827.         the  said  Estates  devised  by  the  Testator's  Will  beeasie, 

' '        '     at  the  death  of  the  hoooorable  Maty  Leigh,  vested, 

^'^^         under  and  by  virtue  of  the  limitations  contained  in  the 
^'  Testator's  Will,  in  the  person  who  then  answered  the 

description  of  the  first  and  nearest  of  the  Testator's 
kindred,  being  male,  and  of  his  name  and  blood :  That 
the  late  Sir  Tkoma$  Le^h,  the  first  Baron  Leigh,  and 
one  of  the  ancestors  of  the  Testator,  died  in  the  Month 
of  February  1671 ;  and  that  the  said  Thomas^  the  first 
Lord  Leigh,  had  five  Sons ;  John  Lngh,  his  eldest  Son, 
Sir  Thomas  Leigh,   Knight,  his  second  Son,   Charles 
Leigh,  his  third  Son,  Christopher  Leigh,  his  fourth  Son, 
and  Ferdinand  Leigh,  his  fifth  Son ;  that  John  Leigh, 
eldest  Son  of  the  first  Lord  Leigh,  died  an  Infant,  and 
without  having  been  manned;   and  that  Sir  Thomas 
Leigh,  the  second  Son,  died  in  the  life-time  of  the  said 
first  Lord  Leigh,  but  having  left  one  only  Son  and 
Heir-at-law,  namely,  Thomas,  who  upon  the  death  of 
his  Grandfather  the  first  Lord  Le^h,  in  1671,  became 
the  second  LordLe^A:  ,That  the  said  Thomas,  the 
second  Lord  Leigh,  had  four  Sons  (that  is  to  say) 
Thomas  Leigh,  Edward  Leigh,  Charles  Leigh,  and  Lewis 
Leigh ;  and  that  the  said  Thomas  Leigh,  Lewis  Leigh, 
and  Charles  Leigh,  died  unmarried,  and  without  Issue : 
That  the  said  Thomas,  the  second  Lord  Leigh,  died  in  or 
abont  the  Month  of  October  1710,  leaving  his  said  Son 
Edward  Leigh,  who  thereupon  became  the  third  Lord 
Leigh:  That  the  said  Edward,  third  Lord  Leigh,  had 
two  Sons  (that  is  to  say)  Edward  Leigh,  who  died  un<- 
married  and  without  Issue,   and  Thomes  Leigh,  who 
became,  on  the  death  of  his  Father,  which  happened 
in  the  Month  of  March  1737-8,  the  fourth  Lord  Leigh: 
Thai  the  said  Thomas,  fourth  Lord  Leigh,  had  three 
Sons,  (that  is  to  say)  Thomas  Leigh  and  Thomas  Leigh, 
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who  both  died  Infants,  aiid  without  leaving  any  bnue; 
and  the  Testator  Edward^  who  became,  on  the  death  of 
his  Father  in  the  Month  of  November  17491  the  fifth 
Lord  Leigh :  That  the  said  Testator  died  unmarried,  and 
without  Issue,  whereupon  the  Issue  Male  of  the  said 
Thomas  first  Lord  Leigh,  descended  from  the  body  of 
the  said  Sir  ThovMi  Leighy  his  second  Son,  became  ex- 
tinct :  Thai  Charles  Leigh,  ihe  third  Son  of  Thomas,  first 
Lord  Leigh,  died  in  the  year  1704,  without  Issue,  and 
that  Ferdinand  Leigh,  the  fifth  Son  of  the  first  Lord  Leigh, 
also  died  unmarried  and  without  Issue,  in  the  lifetime 
of  his  Father  the  first  Lord  Leigh :  That  Christopher 
Leigh,  the  fourth  Son  of  the  first  Lord  Leigh,  had  three 
Sons,  (that  is  to  say)  Roger  Leigh,  his  first  and  eldest 
Son ;  Ferdinand  Leigh,  and  Thomas  Leigh  ;  and  that  the 
said  Christopher  Leigh  died  in  the  month  of  September 
1672  :  That  the  said  Roger  Leigh,  the  eldest  Son  of  the 
said  Christopher  Leigh,  had  one  Son,  namely,  James 
Leigh,  and  that  the  said  Roger  Leigh  died  in  the  year 
1702  :  That  the  said  James  Leigh  had  Issue  Robert 
Leigh,  his  Son  and  Heir-at-law;  and  that  the  said 
James  Leigh  died  in  the  year  1709 :  That  the  said  Robert 
Leigh  had  Issue  James  Leigh,  his  Son  and  Heir-at-law ; 
and  that  the  said  Robert  Leigh  died,  in  May  1785  :  That 
the  said  James  Leigh  had  Issue  the  Plaintiff;  and  that 
the  said  James  Leigh  died  in  the  Month  of  May  1788 ; 
and  that  the  Plaintiff  was  the  first  imd  nearest  of  the 
Testator's  kindred,  being  male  and  of  his  name  and 
blood,  and  that  was  living  at  the  d^ath  of  the  honour 
able  Mary  Leigh ;  and  that  the  Plaintiff  then  became 
and  was  entitled  to  the  said  devised  Estates,  as  Tenant 
in  Tail  thereof,  under  and  by  virtue  of  the  Testator's 
Will :  That  the  honourable  Mary  Leigh  having  devised 
the  Estates  by  her  Will  as  aforesaid,   the  Reverend 
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Thomas  Leigh  in  her  Will  named,  entered  into  poBses-* 
sion  of  the  Estates^  and  received  the  Rents  thereof,  and 
continued  in  such  possession  for  about  four  yearsi  when 
the  last-named  Thomas  Leigh  delivered  up  the  possession 
of  the  devised  Estates  to  James  Henry  Leigh,  to  whom 
the  honourable  Mary  Leigh  devised  the  Estates  for  his 
Life  as  aforesaid ;  and  that  James  Henry  Leigh  had  ever 
since  been  and  then  was  in  the  possession  of  the  devised 
Estates,  or  in  the  receipt  of  the  Rents  and  Profits  there* 
of:    That  the  Reverend  Thomas  Leigh,  James  Leigh 

Perrot,  and Leigh  his  Brother,  have  departed  this 

life :  That  Josq^h  Hill,  to  whom  the  honourable  Mary 
Leigh  devised  the  said  Estates  for  a  term  of  1000  years, 
was  dead ;  and  that  he  had  made  his  Will,  whereof  he 
appointed  Hill  Mortimer,  Executor,  and  ^ho  claimed 
to  have  an  interest  in  the  devised  Estates,  in  respect  of 
the  term  of  1000  years,  as  HilPs  personal  Representa- 
tive: That  James  Henry  Leigh  was  descended  from 
one  of  the  brothers  of  the  Grandfather  of  TTumas  the 
first  Lord  Leigh :  That  James  Henry  Leigh  was  married, 
and  had  Issue  a  Son,  named  Chandos  Leigh,  who 
claimed,  under  the  limitations  contained  in  the  Will 
of  the  honourable  Mary  Leigh,  to  be  entitled  to  an 
Estate-tail  in  the  Estates  devised  by  the  Testator 
Edward  Lord  Leigh,  expectant  on  the  death  of  James 
Henry  Leigh :  That  James  Henry  Leigh  had,  since  he 
had  been  in  possession  of  the  devised  Estates,  re* 
ceived  the  Rents  to  the  amount  of  500,000  /.,  and  cut 
down  and  used  a  large  quantity  of  Timber  on  the  Es- 
tates; and  that  he  had  removed  the  Monument  of 
Christopher  Leigh  from  the  Church  at  Stoneleigh,  and 
carried  away,  concealed  or  destroyed,  divers  Family 
Memorials,  &c.  which  would  have  been  Evidence  of  the 
PlaintiiT's  Pedigree;  and  that  James  Henry  Leigh  had 
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in  his  custody  divers  Deeds,  &c.,  by  which  it  would  ap-  1837. 

pear  that  the  Plaintiff  was  entitled  to  the  devised  Es-     '^       • 
tates :  That  the  Plaintiff  had  not,  until  very  lately,  been         Lbwh 
able  to  procure  Evidence  of  his  relationship  to  the  ^' 

Testator,  and  of  his  Title  to  the  devised  Estates,  by 
reason  of  James  Henry  Leigh  destroying  and  concealing 
such  Evidence ;  and  that  James  Henry  Leigh  had  pre- 
vailed upon  Persons,  in  whom  the  legal  Estate  of  the 
term  of  500  Years  was  then  vested,  to  make  an  Assign- 
ment of  the  Term  to  or  in  Trust  for  him ;  and  that  the 
Defendants  threatened,  in  case  the  Plaintiff  should  pro- 
ceed at  Law  to  recover  Possession  of  the  devised 
Estates  comprised  in  the  term,  to  set  up  the  term  of 
500  Years,  in  order  to  defeat  the  plaintiff  from  trying 
his  Title  to  Che  devised  Estates. 

The  Bill  prayed  that  the  Defendants  might  make  a 
discovery  of  the  matters  aforesaid;  and  might  be  re- 
strained from  setting  up  the  term  of  500  years ;  and 
that  James  Henry  Leigh  might  be  also  restrained  from 
cutting  down  any  Timber  Trees  upon  the  devised 
Estates. 

On  the  17th  of  May  1821,  the  Defendant,  Chandos 
I^gh,  put  in  a  plea  to  the  Bill,  by  which  he  averred 
that  Edward  Lord  Leigh  was  not,  and  did  not  claim  to 
be,  at  the  time  of  his  death,  seised,  or  otherwise  well 
entitled  in  fee,  to  any  Freehold  Abbeys,  Parks, 
Manors,  Messuages,  Farms,  Lands,  Tenements  or 
Hereditaments,  n  the  Counties  of  Suffolk  and  North- 
ampton^  or  either  of  them,  or  elsewhere,  other  than  in 
the  Counties  of  Warwick,  Leicester^  Stafford,  Bedford, 
Buckingham  and  Chester :  That,  in  and  prior  to  the 
month  of  November  1806,  the  Reverend  Tliomas  Leigh 
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i9«7.         wan  Mised  in  possession  of  the  Freehold  Eslitev  or 
'  Hereditaments  after  described,  situate  in  the  Connttes 

Lmgh         ^f  Warwick,  Leicester,  Stafford,  Bedford,  Buddf^ham 
,     '  and  Chester,  which  were  the  only  Freehold  Abbeys, 

Parks,  Manors,  Messuages,  Fanoas,  Lands,  Tenements^ 
and  Hereditaments  whereof  Edward  Lord  Leigh  was, 
or  claimed  to  be,  seised  or  well  entitled  in  fee  at  the 
time  of  his  death :  That  die  said  Thomas  Le^h  being  so 
seised,  he  and  James  Leigh  Perrot  and  the  Defendant, 
James  Henry  Leigh,  exeouted  Indentures  of  Lease  and 
Release,  bearing  date  respectively  the  3d  and  4th  days 
of  November  1806,  the  Indenture  of  Release  being 
made  between  the  Reverend  Thomas  Leigh,  James  Leigh 
Perrot,  and  Jane  his  Wife,  the  Defendant  James  Henry 
Leigh  and  the  honourable  Julia  Judith,  his  Wife,  of 
the  first  part,  George  Kinderley  and  William  Domville,  of 
the  second  part,  and  Joseph  Hill  and  Thomas  Graham^  of 
ike  third  part,  whereby,  after  reciting  that  Mary  Leigh 
had  made  her  Will,  whereby  she  gave  certain  Here* 
ditat^ents  therein  described  to  the  use  of  Robert 
Augustus  Johnson,  his  Heirs  and  Assigns,  to  die  use 
of  the  said  Thomas  Leigh,  and  his  Assigns,  for  his 
life,  with  remainder  to  the  use  of  James  Leigh  Perrot, 
and  his  Assigns,  for  life,  with  Remainder,  after  the 
decease  of  the  survivor  of  Thomas  Leigh  and  James 
Leigh  Perrot,  to  the  intent  that  J^K  ^^^ 

dier  ef  Jama  Leigh  Perrot,  might  receive,  out  of  the 
Rents,  the  yearly  sum  of  200^^  and,  subject  thereto, 
to  the  use  of  Jamee  Henry  Leigh,  and  his  Assigns, 
for  his  life;  with  remainder  to  the  use  of  Robert 
Augustus  Johnson  and  his  Heirs,  during  the  life  of  the 
said  James  Henry  Leigh,  in  trust  to  preserve  contin- 
gent Remainders;  with  Remainder  to  the  use  of  the  firat 
and  other  Sons  of  James  Henry  Leighy  successively,  in 


CAS£S   IN   CHANCERt.  359 

l^ail^male,  with  diyera  Remainders  over,  with  the  ulti-  1817. 

mate  Remainder  or  Reversion  to  the  ose  of  the  Heirs  *  "^ 
Male  of  Mary  Leigh :  It  was  witnessed  that  Tfumas  Ln<»H 
jLe^A,  James  Leigh  Perrot,  and  the  Defendant  James 
Henry  Leigh,  conveyed  to  Kinderky  and  Domville,  and 
their  Heirs^  all  the  Manors  and  other  Hereditaments 
situate  in  the  six  last-mentioned  Counties,  which  were 
formerly  the  Estate  of  Freehold  and  Inheritance  of 
Edward  Lord  Leigh,  deceased,  and  since  of  Mary  Leigh, 
or  whereof  or  wherein  Thomae  Leigh  and  James  Leigh 
Perrot  and  the  Defendant  James  Henry  Leigh,  had 
any  Estate  of  Freehold  and  Inheritance  in  Possession, 
Reversion,  Remainder  or  Expectancy,  under  the  therein- 
recited  Wills,  or  either  of  them :  And  they  covenanted 
to  levy,  to  Kinderley  and  Donwille,  six  Fines  sur  conU" 
xance  de  droit  came  ceo,  8cc.  with  Proclamations  of  such 
of  the  Hereditaments  comprised  in  the  Indenture  of 
release  as  were  Freehold  of  Inheritance,  to  the  intent 
that  Kinderley  and  DomviUe  might  become  Tenants  of 
the  Freehold  and  Inheritance  of  the  same  Hereditaments, 
in  order  that  six  common  Recoveries  might  be  thereof 
suffered,  in  which  Recoveries  Thomas  Leigh,  James 
Leigh  Perroit,  and  the  Defendant  James  Henry  Leigh, 
were  to  be  vouched,  and  were  to  vouch  over  the  common 
vouchees :  And  it  was  declared  that  the  Indenture  of 
Release,  Recoveries  and  Fines,  should  enure  to  such 
Uses,  upon  and  for  such  Trusts,  Intents  and  Purposes, 
and  widi»  under  and  subject  to  such  Powers,  Provisos, 
Declarations  and  Conditions  as  were  expressed  and 
declared  concerning  the  same  by  the  therein-recited 
Will  of  Mary  Leigh,  and  for  the  purpose  of  confirming 
the  Devises  and  Limitations,  contained  in  that  Will, 
concerning  the  Freehold  Estates  thereby  devised. 
The  Plea  further  averred  that  in  47th  Geo.  3.  th^ 
c  c  2 
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i8«7.  Fines  were  levied  accordingly  ;  and  that  in  the  same 

*        "*        '     year  five  common  Recoveries  were  suffered,  as  agreed 
LuGH         by  tijQ  Indenture  of  Release,  of  such  of  the  Heredi- 
taments as  were  situate  in  the  Counties  of  fVarwick, 
Leicester,  Stafford,   Bedford,   and   Buckingham:  And 
that,  prior  to  July  1812,  the  Defendant,  James  Henry 
Leigh  purchased  from  James  Leigh  Perrott  all  the  In- 
terest of  the  said  James  Leigh  Perrott  in  the  said  Here- 
ditaments comprised  in  the  Indentures  of  Lease  and 
Release^  and  that  James  Leigh  Perrott  duly  conveyed 
to  the  Defendant  James  Henry  Leigh  all  his  Interest  in 
the  said    Hereditaments    and  Premises  accordingly : 
That  the  Defendant  Chandos  Leigh  attained  his  age  of 
twenty-one  Years  prior  to  the  Month  of  July  1812; 
and  that,  by  Indentures  of  Lease  and  Release,  dated  the 
30th  and  3i8t  of  July  1812,  the  Release  being  made 
between  the  said  Thomas  Leigh,  the  Defendant  James 
Henry   Leigh,  and  the   Defendant  Chandos  Leigh,  of 
the  first  part;  Kinderley  and  Domville,  of  the  second 
part;  and  Thomas  Graham  and  William  Bentham,  of 
the  third  part ;  the  Parties  of  the  first  part  conveyed, 
to  the  Parties  of  the  second  Part  and  their  Heirs,  such 
parts  of  the  said  Hereditaments  as  were  situate  in  the 
county  of  Chester,  to  make  them  Tenants  to  the  Free- 
hold and  Inheritance  of  the  same  Premises,  in  order 
that  a  common  Recovery  might  be  thereof  suffered  in 
the  Court  of  Common  Pleas  at  C/iester,  which  should 
enure  to  ^uch  uses  as  Thomas  Leigh,  the  Defendant, 
James  Henry  Leigh,  and  the  Defendant  Chandos  Leigh, 
should  in  manner  therein  mentioned  appoint,  and,  in 
default  thereof,  to  the  use  of  Thomas  Leigh,  for  Life, 
with  Remainder  to  such  Uses  as  the  Defendant,  James 
Henry  Leigh,  and  the  Defendant,  Chandos  XetgA,  should 
in  manner  therein  mentioned  appoint ;  and,  in  default 
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thereof,  to  the  use  of  the  Defendant,  James  Henry  1837. 

Leigh  for  Life,  and,  after  his  decease,  to  such  Uses  as 
the  Defendant,  Chandos  Leigh,  after  the  deaths  of 
Thomas  Leigh,  and  the  Defendant  James  Henry  Leigh  Leigh 
should  in  manner  therein  mentioned  appoint,  and,,  in 
the  mean  time,  to  the  Use  of  the  Defendant  Chandos 
Leigh,  in  Tail  general,  with  Remainder  to  the  Use  of 
the  right  Heirs  of  the  Defendant,  James  Henry  Leigh : 
That  a  common  Recovery  was  suffered  in  pursuance  of 
the  last-mentioned  Indenture :  That,  for  further  perfect- 
ing- the  title  of  Thomas  Leigh  and  the  Defendants, 
James  Henry  Leigh,  and  Chandos  Leigh,  to  the  said 
Hereditaments  (amongst  others)  Indentures  of  Lease 
and  Release,  dated  the  4th  and  5th  days  of  November, 
1812,  made  between  the  Rev.  Thomas  Leigh,  of  the  first 
part,  the  Defendant,  James  Henry  Leigh,  of  the  second 
part,  the  Defendant,  Chandos  Leigh,  therein  described 
as  being  (as  he  averred  in  fact  he  was)  the  only  Son 
and  Heir  Apparent  of  the  Defendant  James  Henry 
Leigh,  of  the  third  part,  Kinderley  and  Domville,  of  tlie 
fourth  part,  Graham  and  Bentham,  of  the  fifth  part, 
and  George  Talbot,  the  Rev.  ITueophilus  Leigh  Cook,  and 
Edward  Hyde  East,  Esq.,  of  the  sixth  part.  It  was  wit- 
nessed, that  Thomas  Leigh,  the  Defendant,  James  Henry 
Leigh,  and,  the  Defendant  Chandos  Leigh,  and  by  their 
direction,  Thomas  Graham,  conveyed  to  Kinderley  and 
Domville  the  Hereditaments  and  Premises  in  the  Coun- 
ties of  Warwick,  Leicester,  Stafford,  Bedford  and 
Buckingham,  to  make  them  Tenants  of  the  Freehold 
and  Inheritance  of  the  same,  in  order  that  five  common 
Recoveries  thereof  might  be  had  :  And,  by  the  same 
Indenture,  Thomas  Leigh,  the  Defendant  Jawies  Henry 
Leigh,  and  the  Defendant  Chandos  Leigh,  appointed 
that  the  Hereditaments  in  the  county  of  Chester,  com- 
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1837.  priMd  in  the  Indentares  of  the  30th  and  sist  of  Julv 

' ^ '      iHiQ,  and  the  Recovery,  should  enure  to  the  Uses  and 

LxioH         Trasts  in  the  Indenture  of  the  5th  November  i8n, 
**  mentioned :  And  it  was  thereby  declared  that,  after 

the  Buffering  of  the  common  Recoveries  as  well  the 
last-mentioned  Indenture,  as  the  Recoveries  and  all 
other  Fines  and  Assurances  had  or  to  be  had  of  the 
same  Hereditaments,  should  enure,  and  aUo  that 
as  well  the  Indentures  of  the  30th  and  31st  of  July 
i8i2|  and  the  Recovery  suffered  in  pursuance  thereof 
of  the  Hereditaments  in  the  county  of  Chester,  as  also 
the  aforesaid  appointment  of  the  same  Premisesy  and  all 
Fines,  Conveyances  and  Assurances  whatsoever,  there- 
tofore had  or  thereafter  to  be  had,  of  the  same  He- 
reditaments, should  enure  to  such  Uses  and  Estates 
as  Thomas  Leigh,  the  Defendant  James  Henry  Leigh, 
and  the  Defendant  Chandos  Leigh,  should  jointly  ap. 
point;  and,  in  default  thereof,  to  the  Use  of  Thomas 
Leigh  for  his  Life;  with  Remainder  to  such  Uses  as  the 
Defendants  James  Henry  Leigh,  and  Chandos  Leigh, 
after  the  death  of  Thomas  Leigh,  should  in  manner  in 
the  same  Indenture  mentioned  jointly  appoint;  and 
in  the  mean  time  to  the  Use  of  the  Defendant  Jasnes 
Henry  Leigh  for  Life ;  with  Remainder  to  the  Use  of 
Kinderky  and  Donwilk  and  their  Heirs,  during  the  life 
of  the  Defendant  James  Henry  Leigh,  upon  Trust,  to 
preserve  contingent  Remainders ;  and,  after  the  decease 
of  the  Survivor  of  Thomas  Leigh,  and  the  Defendant 
James  Henry  Leigh,  to  such  Uses  as  the  Defendant 
Chandos  Leigh,  in  case  of  his  surviving  Thomas  Leigh 
and  James  Henry  Leigh,  should,  in  manner  in  the  same 
Indenture  mentioned,  appoint ;  with  Remainder  to  th(B 
Use  of  the  Defendant  Chandos  Leigh,  in  Tail  Male; 
with  Remainder  to  the  Use  of  the  second  and  othitr 
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Sons  of  the  Defendant  Chandos  Leigh  successively  in  1827. 

Tail  Male,  with  Remainder  to  the  Use  of  his  Daughters     * --— ^ 

successively  in  Tail  Male;  with  Remainder  to  the  Use         Lniom 
of  such  one  or  more  of  the  Daughters  of  the  Defendant  ^* 

James  Heory  Leigh,  as  he  should  appoint;  and  in  default 
of  appointment,  to  the  Use  of  the  first  and  other  Daugh- 
ters of  the  Defendant  James  Henry  Leigh,  in  Tail  ge- 
neral; with  Remainder  to  the  Use  of  the  Defendant 
Chandos  Leigh  and  his  Heirs.  The  Plea  further  averred 
that,  in  pursuance  of  the  last-mentioned  Indenture  of 
Release,  five  Recoveries  were  suffered,  in  Michaelmas 
Term  1813,  of  the  Hereditamtats  situate  in  the  Coua- 
ttes  of  Warwick,  Leicester,  Stafford,  Bedford,  and  Back" 
ingham,  in  which  Thomas  Leigh,  and  the  Defendant 
James  Henry  Leigh,  and  the  Defendant  Chandos  Leigh, 
were  vouched,  and  vouched  over  the  common  Vouchees : 
That  Thomas  Leigh  died  in  the  year  1813 ;  and  that,  by 
force  of  the  said  Fine,  with  Proclamations  and  other 
Assurances,  James  Henry  Leigh  had,  ever  since  the  death 
of  Thomas  Leigh,  been  and  then  was  seised  in  posses- 
sion of  the  Hereditaments  in  the  Counties  of  fVarvnck, 
Leicester,  Stafford,  Bedford,  Buckingham  and  Chester : 
That,  to  the  best  of  his,  the  Defendant  Chandos  Leigh% 
belief,  the  Plaintiff  was  at  the  time  the  said  fines  were 
levied  of  the  age  of  twenty-one  years,  and  compos  mentis, 
and  at  large,  and  out  of  prison,  and  within  the  four  seas ; 
$jaA  that  the  Plaintiff  did  not,  within  five  years  of  the 
Proclamations  made  upon  the  said  fines  respectively, 
and  which  were  duly  had  and  made  according  to  the 
forms  of  the  statutes  in  those  cases  made,  or  at  any 
time  after,  otherwise  than  by  his  bill,  and  which 
was  filed  on  or  about  the  13th  of  October  1820, 
prosecute  any  claim  to  the  said  premises,  or  any  part 
iheseof,  by  action  or  otherwise ;  so  that  the  Plaintifl 
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was  barred  of  all  claim  to  the  said  premises,  by  force  of 
the  fines  with  Proclamations  thereupon  and  noa-<^laims 
as  aforesaid,  as  also  by  force  and  virtue  of  the  several 
other  conveyances  and  assurances  before  mentioned : 
wherefore  the  Defendant  pleaded  the  several  matters 
before  mentioned  in  bar  to  so  much  of  the  bill  as  sought 
reliefer  discovery  in  respect  of  the  Freehold  Lands  and 
Hereditaments  in  the  bill  mentioned,  other  than  Free- 
hold Lands  in  the  Counties  of  Suffolk  and  Northampton. 
And,  as  to  so  much  of  the  Bill  as  prayed  relief  or  dis- 
covery in  respect  of  any  Copyhold  Tenements,  the 
Defendant  pleaded  in  bar  thereto,  and  averred  that 
Edward  Lord  Leigh  at  the  time  of  his  death  did  not 
claim,  and  was  not  seised  of,  or  otherwise  well  entitled 
to,  any  Copyhold  Tenements,  which  he  had  surrendered 
to  the  use  of  his  Will :  and,  as  to  so  much  of  the  Bill 
as  prayed  any  relief  or  discovery  in  respect  of  any  Real 
Estate,notbeing  Freehold  or  Copyhold,  the  Defendant 
pleaded  in  bar  thereto,  and  averred  that  Edward  Lord 
height  at  the  time  of  his  death,  did  not  claim,  and  was 
not  seised  of,  or  otherwise  well  entitled,  in  fee,  to  any 
Real  Estate  not  being  Freehold  or  Copyhold. 

Mr.  Home,  Mr.  Shadwell,  and  Mr.  Koe,  in  support 
of  the  Plea:— 

The  question  between  the  parties  is  entirely  a  legal 
one,  except  as  to  the  right  to  remove  the  outstanding 
term.  The  defence  is  a  Fine  with  Proclamations,  as  a 
bar  to  the  Title  of  the  plaintiff;  and  it  cannot  be  denied 
that  a  Fine  with  Proclamations  must,  in  all  cases,  be  a 
complete  and  absolute  bar  to  all  legal  Title  that  the 
Plaintiff  can  assert;  and,  therefore,  to  any  species  of 
relief  that  this  Court  can  give.  If  the  legal  Title  is  gone, 
this  Court  will  not  remove  a  term.   Lord  Rtdeidak  says : 
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**  A  plea  of  a  Fine  and  Non-claim,  though  a  legal  bar,  igay. 

is  equally  good  in  Equity,  provided  it  is  pleaded  with      *        ^        ' 
proper  averments,^'  (a).  Leigh 

The  Vice-Chancellor  :—  Leioh. 

As  at  present  advised,  I  am  of  opinion  that  this  plea 
can  not  be  supported.  The  Bill  is  filed  by  a  person 
claiming  Title  at  Law  to  the  Estates  of  the  late  Lord 
Leigh.  Lord  Leigh,  by  his  Will,  created  a  term  of  500 
years,  for  the  purpose  of  raisbg  money  for  payment  of 
his  Debts,  Legacies,  &c. ;  and,  subject  to  that  term, 
made  legal  limitations  of  his  Estates,  which  we  may 
consider  as  determined,  unless  the  Plaintiff  is  entitled 
under  one  of  them.  Su6Scient  is  stated  in  the  Bill  to 
show  that  the  plaintiff  has  a  colour  of  Title  to  the 
Estates.  The  Plaintiff  states  that  the  term  is  satisfied, 
and  accounts  for  the  extinction  of  all  the  intermediate 
Limitations ;  and  he  also  states  that  he  is  desirous  of 
trying  his  title  at  Law,  but  that,  by  reason  of  the  out- 
standing Term^  he  is  unable  to  go  to  trial.  It  is  a  clear 
principle  that,  if  there  is  a  Term  prior  to  legal  Limitations, 
and  the  purposes  of  the  term  are  satisfied,  the  Termor 
is  a  Trustee  for  the  person  who  under  the  legal  Limita- 
tions is  entitled  to  the  Estate.  Now  the  Plaintiff  asks 
no  relief,  e:(cept  that  the  Termor  shall  not  be  permitted 
to  interpose  the  Term  to  prevent  the  trial  of  the  legal 
question,  whether,  under  the  Limitations  of  the  Will,  the 
Plaintiff  is  entitled  to  the  Estates.  The  Defendant  in 
this  Case  has  pleaded  fines  and  recoveries  and  pos- 
session under  them  for  a  sufficient  time  to  bar  the 
Plaintiff's  claim.  Now,  if  the  fines  and  recoveries  have 
produced  the  intended  effect,  the  Tqrmor  is  a  Trustee 
for  the  Defendant;  but  if  not,  a  Court  of  Equity  is 
(fl)  Treat.  Plead.  804. 
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.  1 807.  bound  to  say  to  the  Termor  that,  as  between  two  peiions 

'  claiming  an  Estate  by  a  legal  Title,  he  shall  stand  neuter. 

LsiGv         f  i^g  Qm  g^]^  ^Q  other  relief  than  to  prevent  the  Assignee 

r     '  of  the  Term,  who  is,  as  it  were,  a  stakeholder,  from  inter- 

posingtopreventthe  trial  of  the  real  right.  Thel>efendant 

at  the  trial  of  the  ejectment  may  plead  the  Fines  and 

non-claim.    But  a  Termor  is  always  a  Trustee  for  the 

real  owner  of  the  Estate ;  and  a  Court  of  Equity  will 

always  prevent  him  from  setting  up  the  term.    If  the 

Bill  had  prayed  for  delivery  of  possession,  an  account 

brents  and  profits,  or  any  other  species  of  Equitable 

relief,  I  should  have  considered  whether  the  plea  conr 

tained  a  sufficient  legal  defence. 

Argument  for  the  Defendant  continued: — ^Those  who  set 
up  the  Fine  and  non-claim  have  got  a  good  Title  against 
all  the  world  except  those  who  claim  under  the  term. 
But  your  Honor's  observations  would  make  it  impossi- 
ble for  a  person  who  had  levied  a  Fine  to  avail  himself 
of  it  in  any  case  where  there  is  a  term.  The  creation 
of  this  term  is  referred  to  a  person  who  was,  or  claimed 
to  be,  seised  in  fee.  It  amounts  only  to  an  allegation 
that  there  was  or  was  not  a  term.  Besides,  the  Bill 
•tates  that  the  term  has  been  assigned  to  Jamee  Henry 
Leigh ;  now,  as  he  is  seised  of  the  Freehold,  the  term  is 
merged,  and  therefore  no  such  term  now  exists.  [The 
Vice-chancellor : — If  that  be  so,  you  cannot  be  pre- 
judiced by  having  the  term  removed]. — A  plea  of  the 
Statute  of  limitations  has  been  allowed  to  a  bill  for 
discovery,  and  to  prevent  the  setting  up  of  outstanding 
terms,  on  the  ground  that  the  Statute  was  a  good  defence 
at  Law.  Jermy  v.  Be$t(b).  And,  on  the  same  principle, 
pleas  pf  other  matters  have  been  allowed  to  Bills  of 
(*)  See  post.  373- 
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diBCOveiy,   Sutton  v.  Earl  of  Scarborough  (c),  Baillie  i^^^j, 

V.  Sibbald  (d),    Mendizabel  v.  Maehado  (e),  and  Gait     '        '' ' 

w.  Osbaldestonif).  ^«i<^« 

Mr.  Sugden,  and  Mr.  Treslove,  for  the  Plaintiff: — 

Where  a  Bill  is  filed  for  discovery  and  not  for  relief, 
the  Defendant  cannot  plead  matter  which  would  be  a 
good  defence  at  Law.  Hindman  v.  Taylor  (g)  decides 
the  very  point.  If,  where  the  plaintiff  in  a  Bill  of  dis- 
corery  states  that  he  is  trying  to  establish  his  Title 
before  another  Court,  which  is  the  proper  tribunal  for 
deciding  upon  his  claims,  a  Court  of  Equity  were  to 
allow  the  Defendant  to  plead  matter  which  would  be  a 
good  defence  at  Law,  it  would  then  have  to  determine 
as  to  the  sufficiency  of  the  legal  defence,  and  would* take 
upon  itself  the  decision  of  a  legal  question.  If  the  Court 
were  to  allow  this  plea,  it  would  have  to  enter  into  the 
discussion  of  the  operation  of  these  fines ;  and  it  would 
not  decide  upon  the  subject  without  taking  the  opinion 
of  a  Court  of  Law ;  and  would  thus  do  indirectly,  what 
the  Plaintiff  seeks  in  the  first  instance. 

Mr.  Koe,  in  reply : — 

The  Case  of  Hindman  v.  Taylor  has  been  over-ruled 
by  Mendizabel  v.  Maehado.  The  Lord  Chancellor*^  de^ 
cision  in  Gait  v.  Osbaldeston  is  peculiarly  applicable  to 
the  present  Case. 

The  Vicb-Chancellor  : — 

The  Case,  stripped  of  technicalities,  is  this  :  Lord 
Jjtigh,  being  seised  in  possession  of  Estates  in  various 

(c)  9  Vea.  71.  (d)  15  Ves.  185.        (e)  Ante,  68. 

(/)  5  Madd.  438,  over-ruled  on  appeal  by  Ld.  Eldon,  C. 
1  Rufis.  158. 

(g)  s  Bro.  C.  C.  7. 
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Counties,  devised  them  to  Trustees  for  a  term  of  years 
for  payment  of  his  Debts  and  other  purposes,  which  have 
been  all  satisfied ;  and,  subject  to  the  term,  he  gave  those 
Estates  to  certain  individuals  for  their  Lives,  and  to  their 
Issue-male,  after  their  deaths ;  and,  on  failure  of  those 
Limitations,  to  the  person  who  should  answer  the  de- 
scription of  the  first  and  nearest  of  his  kindred,  being 
male,  and  of  his  name  and  blood.  The  Plaintiff  alleges 
that  all  the  prior  Limitations  are  spent ;  and  that  he  is 
the  person  who  answers  this  description,  and  is  there- 
fore now  entitled  to  the  Estates  :  and  all  the  relief  he 
asks  is,  that  he  may  not  be  prevented,  by  any  use  that 
may  be  made  of  the  term,  from  asserting  his  title  at 
Law  ;  and  he  therefore  prays  that  the  Defendant  may 
be  restrained  from  setting  up  the  term  in  bar  of  any 
action  of  ejectment  that  he  may  bring. 

I  had  apprehended  that  it  was  one  of  the  principles 
of  a  Court  of  Equity  that,  wherever  the  owner  of  an 
Estate  creates  a  term  for  particular  purposes  and  limits 
his  Estate  in  a  series  of  devises  to  certain  individuals, 
whoever  is  possessed  of  the  term  after  the  purposes  are 
answered  is  a  Trustee  for  those  who  are  then  entitled 
to  the  Estate  so  devised :  and  that,  whether  A.  or  JB.  is 
entitled,  the  termor  is  a  stakeholder  between  the  two; 
and,  when  it  is  decided  which  of  the  two  is  entitled,  the 
termor  is  a  Trustee  for  the  person  in  whom  the  Court 
of  Law  has  determined  that  the  Estate  is  vested. 


Upon  the  present  record  it  must  be  taken  as  true  that 
the  plaintiff  is  the  person  who,  under  the  limitations  of 
this  Will,  is  entitled  to  recover  at  Law  ;  and  that  the 
Defendant  is  in  possession  adversely  to  the  Plaintiff, 
and  seeks  to  protect  his  possession  by  means  of  the 
term.     The  Defendant,  having  admitted  these  facts, 
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sets  up  this  defence;  that,  being  in  possession  of  the 
Estates,  he  had  levied  Fines  of  them ;  that  the  five  year's 
non-claim  had  run  ;  and  that  the  plaintiff,  at  the  time 
when  the  fines  were  levied,  was  under  no  legal  disabi- 
lity, and,  consequently  that  the  Defendant  has  acquired 
a  new  and  distinct  Title,  which  enables  him  to  defeat  the 
Plaintiff  ai  Law,  and  to  call  upon  a  Court  of  Equity 
to  decide  whether  it  ought  to  give  the  Plaintiff  any 
relief  with  a  view  to  assist  him  to  try  his  Title  at  Law. 
This  is  a  singular  mode  of  dealing  with  the  jurisdiction 
of  a  Court  of  Equity;  for,  if  the  Court  were  to  take 
cognizance  of  the  question,  whether  these  Fines  and 
non-claim  are,  or  are  not  a  bar,  the  consequence  would 
be,  if  on  argument  it  appeared  that  they  are. vicious  and 
no  bar,  that  the  plaintiff,  on  the  plea  being  over-ruled, 
would  have  to  go  again  into  a  Court  of  Law,  and  to  try 
the  question  a  second  time.  But,  if  the  plaintiff  took 
issue  on  the  plea,  many  facts  might  be  proved  to  nullify 
the  plea.  The  Plaintiff  might  be  able  to  show,  by  ex- 
trinsic matter,  that  the  plea  was  good  fpr  nothing,  as, 
for  instance,  by  proving  that  there  had  been  an  entry 
within  the  five  years ;  that  the  plaintiff  was  under  age 
when  the  fines  were  levied ;  that  there  had  been  fraud  in 
levying  them,  or  that  there  were  no  proper  tenants  to 
tixeprac^  when  the  Recoveries  were  suffered:  and 
having  proved  all  these  facts  in  a  Court  of  Equity,  that 
Court  would  have  only  to  turn  the  plaintiff  back  to  re- 
agitate  all  these  questions  in  a  Court  of  Law,  where  they 
must  ultimately  be  decided.  I  had  long  impressed  my 
mind  with  a  notion  that,  to  this  species  of  Bill,  this 
defence  could  not  be  set  up  ;  but  it  does  not  follow  that 
no  defence  will  hold.  I  am  surprised  to  find  that  there 
is  so  little  of  positive  authority  upon  the  subject.  Lord 
Redesdale  says :  "  Courts  of  Equity,  in  many  cases,  will 
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iSd7.  ^^^  ^  ancillary  to  the  adminiBtration  of  justice  in  other 

'  ConrtSy  by  removing  impedimenta  to  the  fair  decision 

Leio^         of  a  question.    Thns  if  an  ejectment  is  brought  to  try 

*'  a  rieht  to  Land  in  a  Court  of  Common  Law,  a  Court  of 

Equity  will  restram  the  party  m  possession  from  setting 

up  any  title  which  may  prevent  the  fair  trial  of  the  right,. 

as  a  term  for  years,  or  other  interest  in  a  Trustee,  Lessee, 

or  Mortgagee  (a)". 

It  was  said,  in  the  argument,  that  if  this  plea  were 
not  allowed,  there  would  be  no  case  in  which  such  a 
defence  could  be  set  up.  Now  Lord  Redesdak  states 
cases  in  which  this  defence  would  be  available ;  for  he 
goes  on  to  say :  ''  But  this  will  not  be  done  in  every 
case ;  for  as  the  Court  proceeds  upon  the  principle  that 
the  party  in  possession  ought  not,  in  conscience,  to  use 
an  accidental  advantage  to  protect  his  possession  against 
a  real  right  in  his  adversary,  if  there  is  any  circumstance 
which  meets  the  reasoning  upon  this  principle  the 
Court  will  not  interfere*  Therefore,  if  the  possessor 
/  jfi^yy^  18  a  purchaser  for  a  valuable  consideration,  without 
^   ^  notice  of  the  Title  of  the  claimant,  this  is  a  Ti  tie,  in  con«- 

science,  equal  to  that  of  the  claimant,  and  the  Court 
will  not  restrain  the  possessor  from  using  any  advantage 
he  may  be  able  to  gain  to  defend  his  possession.  It 
can  hardly  appear,  upon  the  face  of  a  bill,  that  the  De- 
fendant is  in  such  a  situation,  and  therefore  the  benefit 
of  this  defence  must  generally  be  taken  by  plea ;  but  if 
the  case  should  be  so  stated,  the  defendant  might  demur; 
because  the  case  stated  would  appear  to  be  such  in 
which  a  Court  of  Equity  ought  not  to  assume  juris^ 
diction  (b)" 

(a)  Treat  Plvad.  io8.  (b)  Ibid. 
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There  is  another  part  of  this  treatise  which,  by  infer- 
ence, aiBrms  the  proposition  which  I  hare  laid  down. 
In  speaking  of  what  Pleas  may  be  put  in  to  Bills,  the 
author  says :  **  If  the  judgment  of  a  Court  of  ordinary 
jurisdiction  has  finally  determined  the  rights  of  the 
parties,  the  judgment  may,  in  general,  be  pleaded  in  bar 
of  a  Bill  in  Equity.  Thus,  where  a  bill  was  brought  by 
a  person  claiming  to  be  Son  and  Heir  of  Joscetin  Earl 
of  Leicester,  and  alleged  that  the  Earl,  being  tenant  in 
Tail  of  Estates,  had  suffered  a  recovery,  and  had  de* 
clared  the  use  to  himself  and  a  Trustee  in  fee ;  and  that 
the  plaintiff  had  brought  a  writ  of  right  to  recover  the 
lands,  but  the  Defendant  had  possession  of  the  Title- 
deeds,  and  intended  to  set  up  the  legal  Estate  which 
was  vested  in  the  Trustee ;  and  prayed  a  discovery  of 
the  Deeds,  and  that  the  Defendant  might  be  restrained 
from  setting  up  the  Estate  in  the  Trustee ;  the  De- 
fendant pleaded,  as  to  the  discovery  of  the  Deeds  and 
relief,  judgment  in  her  favour  in  the  writ  of  right ;  and 
averred  that  the  Title  in  the  Trustee,  which  the  bill 
sought  to  have  removed,  had  not  been  given  in  evidence; 
and  the  Plea  was  allowed  (c)." 

The  meaning  of  Lord  Redesdale  is,  that,  if  the  party 
whose  Title  to  an  Estate  is  disputed  has  conveyed  the 
property  to  himself  and  a  Trustee,  and  the  legal  Estate 
is,  by  survivorship,  in  the  Trustee,  the  Court  would 
prevent  that  Estate  from  being  set  up  in  bar  of  the 
action.  He  then  goes  on  to  show  that  the  interposition 
of  the  Court  was  unnecessary  in  the  Case  cited,  as  the 
writ  of  right  had  been  tried,  and  the  Estate  not  set 
up.  These  passages  arc  all  that  I  can  find  upon  the 
subject. 

(c)  Treat.  Plead.  206. 
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g27.  There,  is  a  Case  not  reported,  which  came  first  before 

^      ^      Sir   W.   Grant f  and  afterwards  before   Lord   Eldon; 

Leigh         j  nj^^n  Allen  v.  Gwynne.    The  Bill  was  filed  by  Allen, 
^'  .who  represented  himself  to  be  entitled  by  descent  to  an 

Estate  of  which  the  Defendant  was  in  possession  by 
means  of  a  Will  fraudulently  obtained  from  the  Plain- 
tiff's ancestor :  and  it  charged  fraud  and  misconduct 
in  those  who  procured  the  Will,  and  also  that  they  had 
by  means  equally  fraudulent  procured  a  Deed  which 
disinherited  the  Plaintiff,  and  that  the  Person  in  pos- 
session had  levied  a  Fine :  and  the  Bill  prayed  that  the 
Defendants  might  be  restrained  from  setting  up  the 
Fine.  In  that  Bill  the  peculiarity  was,  that  it  did  not 
aver  that  there  was  any  outstanding  term ;  but,  after 
praying  for  the  relief,  a  few  words  were  added,  praying 
that  the  Defendants  might  be  restrained  from  setting 
up  any  out-standing  terms.  The  Defendants,  in  their 
Answer  insisted  on  the  Fine  and  Non-claim  as  a  bar. 
The  Case  came  before  Sir  W.  Grant.  I  was  Counsel 
for  the  Plaintiff,  and,  in  the  result,  obtained  this  decree, 
that  the  Case  should  stand  for  a  twelve-month,  with 
permission  to  the  Plaintiff  to  bring  an  ejectment  to  try 
his  Title  at  Law,  and  the  Defendants  were  not  to  set 
up  any  outstanding  terms.  I  think  that  Sir  Samuel 
Romilly  did  not  object  to  the  form  of  the  Record,  as  to 
the  outstanding  terms,  and  probably  he  thought  a  trial 
at  Law,  at  once,  most  beneficial  to  his  Client.  Sir  W. 
Grant,  however,  would  not  interfere  to  prevent  tlie 
Defendant  from  availing  himself  of  the  Fine  at  Law. 
This  is,  substantially,  a  decision  in  the  present  Case ; 
for  there  was  in  that  Case  what  was,  in  substance,  a 
Plea  of  a  Fine  and  Non-claim.  The  Plaintiff  in  that 
Case  afterwards  appealed  to  Lord  Eldon ;  and  I  Bup- 
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ported  the  Appeal    unsuccessfally.     This  is   all  the 
authority  I  have  been  able  to  find  upon  the  question. 

My  opinion  is,  that  this  peculiar  species  of  Bill  does 
not  admit  of  this  peculiar  species  of  Defence  by  Plea. 
It  is  on  this  ground  that  1  overrule  the  Pleci. 
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1  HE  Bill  prayed  that  the  Defendants,  who  were  in  pos- 
session of  certain  Estates  in  Norfolk,  to  which  the  Plain- 
tiff claimed  to  havs  become  entitled  by  the  vesting  in 
possession  of  the  ultimate  Remainder  created  by  the  Will 
of  the  late  'William  Jermy,  Esq.  might  be  restrained 
from  setting  up  an  old  out-standing  term  to  defeat  the 
Plaintiff  in  an  Action  of  Ejectment,  which  he  alleged 
he  intended  to  bring  against  them,  to  recover  possession 
of  the  Estates.  The  Defendants  pleaded  the  Statute  of 
Limitations,  and  averred  thai  the  Right  or  Title  of  the 
Plaintiff  to  the  Lands  s^d  Hereditaments  in  the  Bill 
mentioned,  accrued,  if  at  any  time,  above  twenty  years 
before  the  Plaintiff  commenced  the  proceeding  at  Law 
in  the  Bill  mentioned,  for  the  recovery  of  the  posses- 
sion of  the  Lands  and  Hereditaments,  and  before  the 
Plaintiff  exhibited  his  Bill  of  Complaint;  and  that  the 
Plaintiff  had  not,  nor  had  any  person  for  him,  or  in  his 
name,  made  any  entry  or  claim  -  upon  the  Lands  and 
Hereditaments  within  twenty  years  after  the  time  when 
the  Plaintiff's  title  was  alleged  to  have  accrued,  and 

*  By  the  kindness  of  Mr  Blenman  the  Reporter  has  been  fur- 
nished with  the  above  note  of  this  case,  which  is  cited  ante,  366. 

D  D 
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Pleading, 
Statute  of  Limi- 
tations. 

The  Statute  of 
Limitations  may 
be  pleaded  in  bar 
to  a  bill  to  pre- 
vent the  setting 
up  of  <»utstaad- 
ing  terms. 
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iSig.         wilhin  one  year  next  before  any  such  Aoiion  or  Sak  as 

^  aioFesaid  was  commenced  or  instituted,  and  prosecuted 

Jbrut         ^ith  effect  by  the  Plaintiff  according  to  the  Statute  in 

^'  that  behalf  made  and  provided ;  and  that  th^  Plaintiff 

was  not,  at  the  time  when  his  right  of  entry  upon  the 

Lands  and  Hereditaments  was  alleged  to  have  first 

accrued,  within  the  age  of  twenty-one  years,  non  compos 

mentis,  imprisoned,  or  beyond  the  seas. 

Mr.  Pemberton,  in  support  of  the  Bill,  stated  the  ques- 
tions to  be,  first.  Whether  the  Statute  of  Limitations 
could  be  pleaded  at  all  in  such  a  Case  as  the  present; 
secondly,  whether  it  was  in  this  Case  pleaded  with  proper 
averments. 

The  Statute  cannot  be  pleaded  in  this  Case,  because 
the  question  of  title  between  the  parties  is  one  virhich 
ought  properly  to  be  tried  at  Law,  and  the  Statute  would 
be  a  good  defence  at  Law.  The  effect  therefore  of 
allowing  the  plea,  would  be  unnecessarily  to  withdraw 
the  subject  of  contention  betweenlfehe  parties  from  the 
proper  jurisdiction.  And  as  the  validity  of  the  plea, 
as  a  bar  to  the  Suit,  depends  upon  the  matters  of  fact, 
such  as  the  non-entry  wiihin  twenty  years,  and  whj^ 
regards  the  disability  of  the  Plaintiff,  the  Court  may 
ultimately  have  to  direct  an  Issue  upon  one  or  more  of 
those  questions  of  fact ;  in  other  words,  it  would  be  to 
be  tried  at  Law,  whether  the  Plaintiff  was  to  be  at  liberty 
to  proceed  in  his  Action.  So  that  there  may  be  ulti- 
mately two  trials  at  Law,  the  first  to  try  the  truth  of  the 
Plea,  and  if  the  Plea  be  disproved,  the  trial  of  the  Eject- 
ment. 

Secondly*  As  to  the  form  of  the  Plea :  It  is  not  averred 
that  there  has  been  an  adverse  possession  against  the 
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Ptfiatiff ;  aad  thia  k  the  rny  Bubalance  of  snch  a  Pka ;  i&ig. 

Aftd  ef  ery  thing  Deceasary  to  wake  the  Piwi  a  compkt«  "^       "^ 

diatiiiQt  dafee^c^  «ught  to  be  distinctly  averred.,  J«»mt. 

.  The  aYe?i»eot ;  ^  tbat  neither  the  FlaiBtifi^  ttor  any 
perao«  fo«  him  haa  a»teved  within  twenty  years  after 
the  time  when  the  Plaiatiff '9  title  is  alleged  to  have 
accrued"  ia  defecUv^^  because  it  [mts  in  Issue,  not  the 
time  when  PHtintiif 'a  title  accrued^  but  the  tis^  when 
it  is  alleged  to  have  accrued,  which  is  an  immaterial 
Issue. 

The  Vice-Ch4NC]PLLoii  (a) ;— 

The  Plaintiff  seeks  by  his  Bill  the  assistance  of  this 
Court  in  order  to  enable  him  to  assert  a  legal  title. 
The  only  ground  £br  ec|uitaIiLe  relief  is,  that  he  may 
proceed  at  Law  with  effect.  But  if  it  is  clear  that,  when 
he  has  obtained  the  equitable  relief  which  he  seeks,  he 
will  Raneithelesa  be  uoable  to  proceed  at  Law,,  the  only 
groHiid  foi  equitable  relii^  fiUta. 

Thiia  i^iietlake  the  Case  (^Hmdmam  and  Tayior^b), 
which  was  only  a  BiU  of  discovery ;  to  whieh^  it  was 
there  beldi  you  caunot  plead  the  Statute  of  Limitations. 
Thia  ia  a  Bill  for  relief,  to  which  the  principle  of 
that  Cc^e  does  not  apply.  The  Plea  in  this  Case 
does  the  proper  office  of  a  Plea,  by  bringing  forward 
fresh  Biattisi,  whieh,,  if  true,  is  a  bar  to  the  Plaintiff's 
equity; 

With  regard  to  the  objections  of  formji  it  is  not  necess- 
aary  that  the  Plea  should  aver  that  the  Plai^tiff  has 

(a)  Sir  J.  Leach.  (b)  a  Bro.  C.  C.  7. 

D  D  2 
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been  out  of  possession ;  because  the  Bill  admits  it  The 
Plea  is  not  an  independent  record,  but  must  be  looked 
at  with  reference  to  the  Bill ;  when,  therefore,  the  Plea 
avers  that  no  entry  has  been  made  within  twenty  years 
after  the  time  when  the  Title  is  alleged  to  have  accrued, 
I  must  look  to  the  Bill  to  see  when  it  is  there  alleged 
to  have  accrued,  which  I  find  to  be  at  the  time  of  the 
death  of  the  last  Tenant  for  Life,  this  therefore  brings 
it  to  the  time  when  the  Plaintiff's  title  did  accrue,  if 
at  all. 

The  Plea  must  be  allowed. 

Reg.  Lib.  A.  1818,  foL95i. 


BEVAN  V.  LEWIS. 
8th  May,  STOKES  v.  WHITTAKER. 

The  Bill  stated  that,  by  the  Articles  of  Partnership 
between  the  Plaintiff  JBevan  and  the  Defjsndant  Lewis, 
dated  the  2gth  of  March  1 823,  they  agreed  to  become 
Partners,  as  Linen-drapers,  for  six  years,  from  the  sgth 
of  March  then  next :  That  the  trade  should  be  carried 
on  at  Lewises  Shop  in  Holbom :  That,  for  the  purpose 
of  forming  a  Capital  for  carrying  on  the  business,  Lewis 
beingTppUed  fo"r  should  bring  into  the  Partnership  500  /.,  including  what 
Partnership  pur-  he  had  expended  in  purchasing  the  Premises  and  fitting 
CleTgeo^^^^^    "P  ^^^  Shop  :  That  neither  of  the  partners  should,  with- 

other  Partner. 

Commission  of  Bankrupt. ^l<o  objection  can  be  taken  to  the  validity 
of  a  Comniissi'on  of  Bankrupt,  unless  the  requisite  Notice  be  given, 
although  the  objection  appears  upon  the  Proceedings,  and  requires  no 
Evidence  to  support  it. 

Practice, — A  Defendant  in  a  suit  by  the  Assignees  of  a  Bankrupt 
can  not  object  to  the  Bill  as  not  having  been  filed  with  the  consent  of 
the  Creditors,  unless  the  objection  is  made  by  the  Answer. 


Partnership. 

If  a  Partner 
borrows  a  sum 
of  Money,  and 
gives  his  own 
Security  only  for 
it,  it  does  not 
becoQie  a  Part- 
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out  (he  consent  of  the  other,  draw  or  accept  any 
Bill  of  Exchange,  or  Promissory  Note,  or  contract 
any  Debt  on  account  of  the  Partnership,  except  in  the 
regular  course  of  business,  or  assign  over  his  share 
of  the  Partnership  effects,  or  become  bail  or  security 
for  any  person,  or  do  any  act  by  which  the  Partnership 
effects  might  be  seized  or  taken  in  execution :  That,  if 
either  of  the  Parties  should  act  contrary  to  the  Articles, 
the  other  should  be  at  liberty  to  dissolve  the  Partner- 
ship, by  giving  notice  in  writing  to  the  offending  part- 
ner; and  that,  at  the  expiration  or  other  sooner  deter- 
mination of  the  Partnership,  the  Partnership  Debts 
should  be  paid,  the  Capital  of  the  Partners  repaid  with 
interest,  and  the  clear  surplus  of  the  Monies  belonging 
to  the  Partnership  be  equally  divided  between  the 
Partners.  The  Bill  further  stated  that  the  Partnership 
was  entered  upon  pursuant  to  the  provisions  of  this 
Indenture:  That  Lewis,  unknown  to  the  Plaintiff,  exe- 
cuted a  Warrant  of  Attorney,  dated  the  24th  of  Decem- 
ber 1822,  to  confess  judgment  against  him,  Ltwis^  in 
K.  B.  at  the  Suit  of  the  Defendant  SUly^  for  500  /.  and 
interest :  That  since  the  formation  of  the  Partnership, 
Lewis,  contrary  to  the  Articles,  had  executed  a  Warrant 
of  Attorney,  dated  the  gth  of  August  18123,  to  confess 
judgment  against  him  in  the  same  Court,  at  the  Suit  of 
the  Defendants  Siely  and  Cubitt,  for  500  /.  and  interest : 
That  judgments  had  been  entered  up  on  these  Warrants 
of  Attorney,  and  Writs  of  fi.  fa.  sued  out  upon  them: 
That  the  Defendants,  Whittaker  and  Laurie,  the  Sheriff 
o(  Middlesex. had,  by  virtue  of  the  Writs,  entered  upon 
the  Partnership  Premises,  and  seized  a  considerable  part 
of  the  Stock  and  Effects,  and  had  proceeded  to  sell 
some  part  thereof,  and  intended  to  sell  the  remainder, 
and  to  seize  the  other  parts  of  the  Partnership  Property, 
D  i>  3 
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and  to  sdl  the  same,  and  to  pay  over  th«  proceeds  to 
Sielff  and  Cubkt  to  the  lajtiry  of  the  joint  Creditors  of 
the  Partnership :  That  the  Partnership  Property  having 
been  taken  in  execation  as  aforesaid,  the  Plaintiff  had 
given  Lewis  notice  in  writings  declaring  tlie  Partner- 
ship to  be  dissolved  :  That  Lewis  was  kirgely  indebted 
to  the  Plaintiff:  That  the  Stock  and  Effects  of  the  Part- 
nership ought  to  be  sold,  the  proceeds  applied  ia  pay- 
ment of  the  Partnership  Debts,  and  the  surplas  divided 
between  the  Plaintiff  and  Lewis :  That  Sidy  and  CubUi 
were  not  entitled,  under  the  execntions^  to  tetse  the 
Stock  and  Efifaots,  nor  had  they  any  interest  thereto, 
exoept  in  Lewis's  shsne  of  the  surplus  aforesaid.  The 
Bill  prayed  for  tihe  usual  Partnership  Accounts :  That 
the  stock  and  effects  night  be  sold^  and  the  produce 
applied  in  payment  of  the  Debts  of  the  Partaorship : 
that  the  Plaintiff's  share  of  the  surplus  might  be  paid 
to  hiia :  That  Sidy  and  Cubitt  and  the  Sheriff  might  be 
restrained  from  proceeding  in  theexecotions,  and  seiiiag 
the  Stock  and  Effecls,  and  paying  over  the  proceeds  of 
the  part  already  soid  to  Siely  and  Csibiit:  That  a 
Keceiver  might  be  appointed;  and  that  the  Sheriff 
might  be  ordered  to  pay  over  to  him  the  Mooey  col- 
lected under  the  executions,  and  to  deliver  to  him  the 
Stock  and  Efiects  which  had  been  seized  and  remained 
unsold. 


The  Supplemental  Bill  stated  that  the  Partoerehip 
Property  had,  by  Accounts  which  had  been  takctt,  been 
fomd  deficient  to  answer  the  debts,  by  a^ooo  and  up* 
wards  :  That,  on  the  S7th  of  August  then  last,  a  Com* 
mission  of  Bankrupt  had  been  issued  against  Lewis  and 
Bewm,  ander  which  they  had  been  dedared  Baakr^its, 
and  die  Piaintifis  appointed  their  Assignees.   It  prayed 
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tkftt  tfae  proceeds  of  tbe  Stock  and  Effects,  which  ^^j^ 

hesi  been  »old:  by  the  Sheriff,  might  be  paid  to  the  '         

PlamtKifa^  the  Assignees,,  for  the  purpose  of  their  being        Bbvah 
applied  to  the  payvuent  of  the  joint  Debts  of  the  Co*-  ^* 

partnership. 

Tbe  Defendants  Siely  and  Cubitt,  in  their  Answer  to 
tbe  Original  and  Supplemental  BtHsysaid  tbat  the  fivst- 
mentioned  Snmrof  50o/..was  lent  by  Siely  to  LetnVon 
the  24th  of  December  182^;  and  that  part  thereof, 
amounting  to  350  Z.  was  applied  by  Lewis  in  the  pur- 
chase of  tbe  Lease  of  the  Premises  upon  which  Lewis 
wtts  then  abovt  to  carry  on.  the  business  of  a  Lbendraper 
and  upoo  which  he  and  Bwan  aflerwardff  carried  on 
the  same  bnsmess  in  partnership;  but  that  the  Lease 
was  taken  in  Lewia'&  name  only :  That  Bewn  advanced 
no  padTt  of  the  Capital  of  the  Partnendiip :  That  he  had 
become,  and  was  well  aware  of  Lewises  having  borrowed 
the  500 1  of  Siely,  and  given  the  Promissory  Note  and 
Warrant  of  Attorney  for  securing  it :  That  he  also  knew 
how  Lewis  had  applied  the  500  /.  or  at  least  the  350  /. 
part  thereof:  That  Lewis  and  Sevan  having  occasion 
for  SB  advance  of  Money^  Lewis,  at  the  request  and 
instance  of  Bevan,  as  the  Defendants  had  been  informed 
and  believed,  and  with  his  express  authority  to  give  any 
security  ipr  the  re^payment  thereof  that  might  be  re- 
quited^ applied  to  the  Defendants  Siely  and  GtJfitt  for 
the  toa&of  the  further  Sum  of  500  L  and  in  consequence 
of  such  applicatioa  the  Defendants  advanced  and 
lem  that  Sum,  upon  Lewis  giving  a  Promissory  Not^ 
dated  the  9th  of  August  181^3^  and  a  Warrant 
of  Attorney  as  a  eoBateral  secunly :  That  Lends 
executed  the  Note  and  Warrant  of  Attorney  with  the 
privity  and  approbation^  as  the  Defendants  had  been 
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1837.  informed    and    believed,    of  Bevan,   who   previouftly 

'        ^        '     knew  that  it  was  Letois's  intention  to  execute  the  fiame, 

Sevan         j^^j  ^Jj^^^.  jj^^  ^qq  i  y^^  ^^  jj^  applied  for  the  Partnership 

purposes,  and  for  the  joint  use  and  benefit  of  Bevan 
and  Lewis:  That  the  500/.  was,  by  Sevan's  directions, 
paid  to  the  Bankers  of  the  Partnership,  to  the  joint 
credit  of  the  Partners,  and  was  afterwards  applied  by 
them  in  paying  the  debts  of  the  Partnership  :  Thst  the 
Defendants  had  been  informed  and  believed  that,  at  the 
date  of  the  Commission,  iind  during  the  Partnership, 
Bevan  had  no  Property  therein  :  That  the  property  had 
been  seized  under  the  executions  before  any  act  of 
Bankruptcy  had  been  committed  by  Bevan  and  LewU^ 
or  either  of  them :  That,  as  the  Defendants  believed, 
the  Partnership  was  considerably  indebted  to  JLeuitf, 
and  not  Lewis  to  the  Partnership :  That  the  Defendants 
were  unable  to  set  forth  whether/  the  Partnership 
Effects  were  insufficient  to  pay  the  debts  ;  and  that  they 
did  not  admit  the  validity  of  the  Commission,  or  any 
of  tlie  requisites  to  sustain  the  same. 

The  answers  were  replied  to,  but  no  evidence  was 
gone  into  on  either  side ;  and  the  Cause  now  came  on 
to  be  heard. 

After  the  Pleadings  had  been  opened,  Mr.  Heald^  with 
whom  was  Mr.  Rose,  for  the  Defendants  Sitly  and  Cif- 
bitt,  objected  that  the  Supplemental  Bill  had  been  filed 
by  the  Assignees  without  the  consent  of  the  Creditors, 
and  referred  to  Ocklestone  v.  Benson  (a).  But  the  Vice- 
Chancellor  said  that  as  the  objection  was  not  raised  by 
the  Answer,  he  could  not  regard  it. 

(a)  s  Sim.  k  Stu.  265. 
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Mr.  Home,  and  Mr.  Theobald,  for  the  Plaintiffs  : — 
.  The  question  is,  whether  the  property,  which  has 
been  taken  under  the  executions,  belongs  to  the  parties 
who  issued  the  writs,  or  to  the  Assignees.  It  is  clear 
tliat  the  property  that  was  seised  belonged  to  the  Part- 
nership and  that  the  debts  for  which  it  was  seized  were 
the  separate  debts  of  one  of  the  Partners.  The  securities 
were  executed,  the  judgments  entered  up,  and  the  exe* 
cutions  issued  against  Lewis  only.  If  the  Defendants 
have  no  Lien  on  this  property,  it  is  their  own  fault,  as 
they  might  have  had  the  Warrants  of  Attorney  executed 
by  both  Partners  which  they  omitted  to  have  done.  The 
utmost  that  the  Defendants  can  be  entitled  to,  is  Lewis's 
share  of  the  surplus,  if  there  shall  be  any,  after  all  the 
demands  on  the  Partnership  are  satisfied  (fr). 

Mr.  Healdj  and  Mr.  jBo«e,  for  the  Defendants  Siely 
and  Ctdntt :  — 
If  the  debts  for  which  the  securities  were  given  had 
been  the  separate  debts  of  Lewis,  no  answer  could  be 
given  to  the  arguments  for  the  Plaintiffs.  But  they 
were  the  joint  Debts  of  both  Partners,  notwithstanding 
the  securities  were  executed  by  Lewis  alone ;  for  both 
the  sums  were  used  for  Partnership  purposes  with 
Sevan  s  privity  and  consent,  and  one  of  them  was  even 
borrowed,  with  his  knowledge,  for  those  purposes.  These 
sums,  therefore,  by  the  use  that  was  made  of .  them, 
became  joint  Debts. 

Mr.  Phillimore,  for  the  Defendants,  Laurie  and 
Whittaker,  the  Sheriff  of  Middlesex. 

(*)  See  Tayhrv.  Fields^  4  Ves.  396,  and  Campbell  v.Mullcft, 
a  Swanst.  551,  and  the  Cases  mentioned  in  the  Notes  on 
that  Case. 
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The  Vice*Chanci:llor  : — 

The  judgments  that  have  been  entered  ap  upon  the 
secnrities  for  the  sums  in  qnestion,  mast  tale  their 
character  from  the  securities  on  which  they  hare  been 
so  entered  up ;  and,  as  those  securities  were  executed 
by  one  only  of  the  Partners,  they  constitute  the  credi- 
tors joint  proprietors  only  with  the  other  Partners.  The 
accounts  of  the  Partnensbip  Estate  and  Debts  must 
therefore  be  taken  in  the  manner  prayed  by  the  Bift; 
and  the  Defendants  will  be  entitled  to  be  paid  their 
debts  out  of  Lewh^s  share  of  any  surplus  that  remains 
after  all  the  demands  on  the  Partnership  are  satisfied. 


In  the  course  of  the  argument  ia  this  Case,  Mt^Bote, 
to  whom  the  proceedings  under  the  Commission  of  Bank- 
rupt had  been  handed  by  the  Solicitor  to  the  Plaintifis, 
the  Assignees,  was  proceeding  to  contend  that  the  Act 
of  Bankruptcy  on  which  the  Commission  had  been  issued, 
appeared,  on  the  foce  of  the  proceedings,  not  to  be  a 
sufficient  one ;  and  that  therefore  the  Commission  waa 
iiiTaHd ;  and  he  said  that  by  the  Qsd  sec.  of  the  New 
Bankrupt  Act(c),    the  depositions  taken  before  the 

{c)  6  Gee.  4,  e.  i  ^  The  sections  here  referredi  to  ase  8s  fidUova* 
sect  90.  And  be  it  Elnacted,  that  in  any  Action  by  or  against  any 
Assignee,  or  in  any  Action  against  any  Commissioner  or  Per- 
son acting  under  the  Warrant  of  the  Commissioners,  for  any 
thing  done  as  such  Commissioner,  or  under  such  warrant,  no 
proof  shall  be  required,  at  the  trial,  of  the  Petitioning  Creditor's 
debt  or  debts,  or  of  the  trading,  or  Act  or  Acts  of  Bankruptcy 
respectively,  unless  the  other  party  in  such  Action  shall,  if 
Defendant,  at  or  before  pleading,  and,  if  Piaintiflf,  before  issue 
jsined,  give  notice  in  writing  to  such  Assignee,  Commissioner, 
or  other  Person,  that  he  intends  to  dispute  some,  and  ^i^ch  of 
such  matters^  and,  in  case  such  notice  shall  have  been  given, 
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Commtsdioner  were  not  conclusiye,  but  only  were  evi-  18^7^ 

dence  of  the  matters  therein  contained ;  and  that  there*      ' 

fore,  where  the  objection  to  the  validity  of  the  Commis*         Bevan 

V. 

if  such  Aasigneey  Commissioner,  or  other  Person,  shsll  prove.  L»wxs. 
the  matters  so  disputed,  or  the  other  party  admit  the  same,  the 
judge  before  whom  the  cause  shall  be  tried,  may  (if  he  thinks 
fit,)  grant  a  Certificate  of  such  proof  or  admission ;  and  soch 
Assignee,  Commissioner,  or  other  Person,  shall  be  entitled  to 
the  costs,  to  be  taxed  by  the  properofficer,  occ^ouoned  by  such 
notice,  and  such  oosts  shall,  if  such  Assignee,  Commissioner, 
or  other  Person  shall  obtain  a  verdict,  be  added  to  the  cosU  ^ 
and  if  the  other  party  shall  obtain  a  verdict,  shall  be  deducted 
from  the  costs  which  such  other  party  would  otherwise  be  en- 
titled to  receive  from  such  Assignee,  Commissioner,  or  other 
Person. 

Sect.  91.  And  be  it  Enacted  that,  in  all  suits  in  Equity  by  or 
against  the  Assignees,  00  proof  shall  be  required,  at  the  hearing, 
of  the  petitioning  Creditor's  debt  or  debts,  or  of  the  trading,  or 
Act  or  Acte  of  Bankruptcy  respectively,  as  against  any  of  the 
parties  in  snch  suit,  except  such  parties  as  shall,  within  ten  days 
after  rejoinder,  give  notice  in  writing  to  the  Assignees,  of  his 
er  their  intention  to  dispute  some  and  which  of  such  matters  ; 
and  where  such  notice  shall  have  been  given,  if  the  Assignees 
shall  prove  the  matter  so  disputed,  the  costs  occasioned  by  such 
nettoe,  to  be  taxed  by  the  proper  officer,  shall,  if  the  Court  see 
it,  be  paid  by  the  party  or  parties  so  giving  such  notice  as 
aforesaid,  and  the  service  of  such  notice  may  be  proved  by 
affidavit  upon  hearing  of  the  cause. 

Sect.  98.  And  be  it  Enacted  that,  if  the  Bankrupt  shall  not» 
tif  he  was  within  the  United  Kingdom  at  the  issuing  of  the 
commission)  within  two  calendar  months  after  the  adjudication, 
or  (if  he  was  out  of  the  United  Kingdom)  within  twelve  calendar 
months  after  the  adjudication,  have  given  notice  of  his  inieuti<m 
to  dispute  the  commission,  and  have  proceeded  therein  with  due 
diligence,  the  depositions  taken  before  the  Commissioners  at  the 
time  of,  or  previous  to,  the  adjudication  of  the  petitioning  Credi« 
tors  debt  or  debts,  and  of  the  trading  and  actor  acts  of  Bank- 
raptcy,  shall  be  conclasive  evidence  of  the  matters  therein 
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sion  appeared  on  the  proceedings,  as  it  did  not  require 
evidence  to  support  it,  the  notice  of  a  party's  intention 
to  dispute  the  validity  of  the  Commission  which  was 

respectively  contained,  in  all  Actions  at  Law  or  Suits  in  Equity 
brought  by  the  Assignees  for  any  debt  or  demand  for  which  the 
Bankrupt  might  have  sustained  any  action  or  suit. 

The  Sections  of  the  49th  Geo.  3,  c.  i-2i,  which  relate  to  the 
same  subject,  are  as  follows  :^  Sec.  10.  And  be  it  Enacted,  by 
the  authority  aforesaid,  that,  from  and  after  the  passing  of  this 
Act,  in  any  action  now  brought  or  hereafter  to  be  brought  by  or 
against  any  Assignee  of  any  Bankrupt,  the  Conmission  of  Ban- 
nipt,  and  the  proceedings  of  the  Commissioners  under  the  same, 
shall  be  evidence  to  be  received  of  the  petitiouiug  Creditor's 
debt,  and  of  the  trading  and  Bankruptcy  of  such  Bankrupt, 
unless  the  other  party  in  such  action  shall,  if  Defendant,  at  or 
before  the  time  of  his  pleading  to  such  action,  and,  if  Plaintiff, 
before  issue  joined  in  such  action,  give  notice  in  writing  to  such 
Assignee  that  he  intends  to  dispute  such  matters  or  any  of  them ; 
and  where  such  notice  shall  have  been  given,  if  such  Assigeee 
shall  at  the  trial  prove  the  matter  so  disputed,  or  the  other 
party  shall  at  the  trial  admit  the  same,  the  judge  before  whom 
the  cause  shall  be  tried  shall,  if  he  shall  see  fit,  grant  a  cer- 
tificate that  such  proof  or  admission  was  made  upon  such  trial; 
and  such  Assignee  shall  be  entitled  to  the  costs,  to  be  taxed  by 
the  proper  officer,  occasioned  by  such  notice  ;  and  such  costs 
shall,  in  case  the  Assignee  shall  obtain  a  verdict,  be  added  to 
his  costs ;  and  if  the  other  party  shall  obtain  a  verdict,  shall 
be  set  off  or  deducted  from  the  costs  which  such  other  party 
would  otherwise  be  entitled  to  receive  from  such  Assignee. 

Sec.  11.  And  be  it  furlher  Enacted  by  the  authority  afore- 
said, that,  from  and  after  the  passing  of  this  Act,  in  all  suiu  in 
Equity  now  instituted  or  hereafter  to  be  instituted  by  or  against 
any  Assignee  of  any  Bankrupt,  the  Commission  of  Bankrupt, 
and  the  proceedings  of  the  Commissioners  under  the  same,  shall 
be  evidence  to  be  leceived  of  the  petitioning  Creditor's  debt, 
and  of  the  trading  and  Bankruptcy  of  such  Bankrupt,  as  against 
all  the  other  parties  in  such  suit,  unless  such  parties,  some  or 
one  of  them,  shall,  within  ten  days  after  rejoinder  in  the  cause 
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required  by  the  two  preceding  sections,  need  not  be 
given. 

But  the  Vice-Chancellor  ruled  that  the  validity  of  a 
Commission  could,  in  no  case,  be  disputed  vi^here  the 
notice  required  by  the  Act  had  not  been  given,    cj 
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WALBANKE  v.  SPARKS. 

1  HE  Bill  in  this  Case  was  a  Bill  of  Interpleader ;  and, 
upon  a  motion  made  by  Mr.  Parker  and  opposed  by 
Mr.  Kniglii, 

The  Vice-Chancellor  ruled  that  the  Plaintiff  in 
an  Interpleading  Suit  might  move  for  liberty  to  pay  the 
money,  the  subject  of  dispute  between  the  Defendants, 
into  Court,  and  for  an  Injunction  to  restrain  the  De- 
fendants from  suing  him  at  Law  respecting  it,  without 
supporting  his  motion  by  an  affidavit  of  facts. 


siBtMay, 

Practice. 

Interpleader. 

Affidavit. 

No  aflidavit  is 
oecessaiy  to  sop- 
port  a  Motion 
by  a  Plaintiff  in 
an  interpleading 
Suit  for  liber^ 
to  pay  the  Mo- 
ney into  Court,^ 
and  for  an  In- 
junction.. 


give  notice  in  writing  to  the  Assignee  that  they  or  he  intend  to 
dispute  the  said  trading,  petitioning  Creditor's  Debt,  or  Act  of 
Bankruptcy,  or  some  or  one  of  such  matters ;  and,  where  such 
notice  shall  have  been  given,  if  the  Assignee  shall  prove  the 
matter  so  disputed  to  the  satisfaction  of  the  court,  the  costs 
occasioned  by  such  notice,  to  be  taxed  by  the  proper  officer, 
shall,  if  the  court  see  dt,  be  paid  by  the  party  or  parties  giving 
such  notice,  to  the  Assignee,  and  the  service  of  such  notice 
may  be  proved  by  affidavit  upon  the  hearing  of  the  cause.  See 
Ellisy.Shirlejf  sCamp,  424;  Jones  v. Llewellyn^  1  Mer.6,  note(a) ; 
and  Milk  v.  Bennett  2  M.  6c  S.  556.  But  see  Humphries  v.  Cog- 
gaHf  1  Rose^  226. 
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t6ib  May. 

wuJne.  GAYLBR  v.  FIT3WOHN. 


«M 


PracHee.        ON  the  4th  of  May  the  Defendants  obtained  an  Order 
Atiackmcnt.      f^^  ^^^  Weeks  time  to  answer  the  Bill,  and  bespoke  the 
An  Order  for  Order  on  the  5th.    On  the  8th,  the  Order  was  drawn  up 
time  to  answer,    and  served  on  the  Plaintiff's  Clerk  in  Court.    On  the 
and^rv^^wiT  6^^»  ^^  Plaintiff  sealed  an  Attachment  against  the  De- 
no^  t^  so  At-    fendanta  for  want  of  an  Answer. 

Mr.  Knight,  for  the  Defendants,  now  moved  to  set 
aside  the  Attachment  for  irregularity,  on  the  ground 
that  the  Order  for  time  to  Answer  had  been  obtained 
before  the  Attachment  was  sealed,  and  that  it  took 
effect  fVom  the  time  it  was  pronounced. 

Mr.  Heald,  contr^,  said  that  the  Order  for  thne  had 
no  operation  until  it  was  served,  and  that,  therefore^  the 
*  Attachment  had  been  issued  regularly ;  and  he  cited 

Wallis  V.  Glj/nn(<a). 

The  Yice-'Chanullor  said  that  he  oonaidered  the 
Case  of  Wallii  vTHljfnn  as  precisely  in  point ;  for  that 
if  an  Order  for  time  would  not  prevent  the  issuing  of  aa 
Attachment,  unless  the  original  was  shown  to  the  Plain- 
tiff  at  the  time  when  he  was  served  with  the  copy, 
d  fortiori,  an  Order  not  drawn  up  could  not  atop  w 
Attachment. 

(a)  Coop.  982.    S.  C.  19  Ves*  39a 
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JONES  V.  POWELL.  13th  jJne, 

^"■■■-»' '^ 

1  HE  question  in  this  Case  was,  whether  a  Ma^er^s       Praetkc. 
Certificate,  as  to  the  production,  by  a  Defendant,  of       ^^S^^^  ^^ 
Books,  Papers  and  Writings,  in  his  custody  or  power,  

Felating  to  matters  in  question  in  the  cause,  could  be  ^  The  "Masters 
®_  ^  Certificate,  as  to 

excepted  to.  production  of 

Books,  kt,  b^  fi 

Mr.  Home,  and  Mr.  Koe,  for  the  Defendant,  who  Jl^Jceptod^to  j 
had  taken  the  exceptions,  contended  that  there  was  no  a  Motion  niiisC 
other  mode  of  appealing  from  th^  Mastisr'^  judgment,  ^  °J*^®  ^ 
and  referred  to  a  decision  to  that  effect  by  Sir  J.  ,  •  x  /T^ 
Leach,  V.  C.  iq  the  Cause  of  Harris  y.  De  J^ast^f,  on 
9th  April  1S23. 


ir\^y^^S4^  SSi^ 


Mr.  Heald,  and  Mr.  Tinney,  appeared  for  the  Plain*- 
tiflF. 

The  Vifie^Chancellor  ^aid  that  the  diflTer^nca  b^T 
tween  a  Report  and  a  Certificate  was  that,  wit|iresp^t 
'  to  the  former,  the  Court  had  laid  it  down,  as  an  inflex- 
ible rule,  that,  before  Exceptions  could  be  taken  to  it. 
Objections  must  be  carried  in  before  the  Master ;  but 
that  there  was  no  such  rule  with  respect  to  the  latter ; 
Thaty  jf  ft  Certificate  like  the  one  in  question  coujd  be 
i^XQept^d  to,  be  did  not  see  why  exceptions  night  not 
be  taken  also  to  a  Certificate,  given  by  the  Accountant 
denend,  as  to  stock  standing  in  his  name :  That  the 
proper  course  was  to  niove,  on  Aflfidavit,  that  the  Cer- 
tificate might  be  quashed. 

Exceptions  over-Tpled. 
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1827. 
15th  June,  SIDDEN  v.  LIDDIARD. 

and 

17th  July.  Q  jf  ^  Motion  made  by  Mr.  Agar  in  this  Cause,  the 

Canstrvction  of  Q^^^^ion  was  whether,  under  the  Order,  usually  inserted 

Order.  in  Decrees,  that  the  Parties  shall  produce  before  the 

^BS!%f  -^'^'^'•all  ^^^^^f  ^'  as  the  Master  shall  direct;  the 

L  Master  was  authorized  to  order  the  Parties  to  leave 

A  ft^^^^^'  ®"^^  Books,  &c.  in  his  OAice ;  or  whether  a  new  Order 

Books,  &c.  be-  T^^^t  not  be  obtained  for  that  purpose  ? 

fore  the  Master,      ,-„-.,      ^, 

18  bound  to  leave      The  Vice-ChanceUor  ordered  the  Motion  to  stand  over, 

them,  if^he       Jn  order  that  he  might  consult  the  other  Judges  of  the 
so  to  direct.         Court  upon  the  subject ;  and  on  the  1 7th  of  J  uly  said,  that 
he  had  conferred  with  the  Lord  Chancellor  und  the  Master 
•.w'     .  of  the  Rolls  upon  the  subject,  and  that  they  concurred  with 

him  in  opinion  that,  under  the  usual  Order  for  produc- 
tion of  the  Books,  &c.  the  Master  was  at  liberty,  with- 
out any  further  Order  being  obtained,  to  direct  the  Party 
to  leave  the  Books,  8ic.  in  his  Office,  so  long  as  he 
thought  any  useful  purpose  might  be  answered  by  their 
remaining  there,  and  then  to  allow  the  Party  to  take 
them  back  (a). 

(a)  By  the  Goth  of  the  Orders  issued  on  the  3d  April  1828, 
for  the  regulation  of  the  Practice  and  Proceedings  of  the  Court, 
it  is  ordered  :  *'  That  where,  by  any  Decree  or  Order  of  the 
Court,  Books,  Papers  or  Writings  are  directed  to  be  produced 
before  the  Master  for  the  purposes  of  such  Decree  or  Order, 
it  shall  be  in  the  discretion  of  the  Master  to  determine  what 
Books,  Papers  or  Writings  are  to  be  produced,  and  when,  and 
for  how  long  they  are  to  be  left  in  his  office ;  or,  in  case  he 
shall  not  deem  it  necessary  that  such  Books,  Papers  or  Writ- 
ings should  be  left  or  deposited  in  bis  office,  then  he  may  give 
directions  for  the  Inspection  thereof  by  the  Parties  requiring 
the  same,  at  such  time  and  in  such  manner  as  he  shall  deem 
expedient. 
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NEAME  V.  WAGSTAFF.  1837- 

16th  June. 

1  HE  Defendant  had  been  attached  for  want  of  an      ^        ^ 

Practice. 
Process. 


Answer,  and  the  Sheriff  had  returned  cepi  corpus.    A 
Messenger  was  then  sent,  but'  did  not  take  the  De- 
fendant, as  he  was  in  custody^  in  the  King's  Bench      WhereaMes- 
r>  •  senger  has  been 

Prison,  upon  mesne  process.  ^^^^  „p^„  ^  ^^^ 

turn  of  Cepi  Cor- 

Mr.  O.  Anderdon  now  moved  for  a  Habeas  Corpus,  ^gj^gn^ant  S\n 

but  said  he  doubted  whether  he  ought  not  to  have  ap-  K.B.  prison  upon 

plied  for  a  Sequestration,   and  referred  to  Holme  v.  ^^J^^  process, 
ry     1     11^  ^  a  Habeas  Corpus 

Cardwell{a).  must  next  be  ob- 


tained. 


The  Vice-ChanceUor  made  an  Order  for  a  Habeas 
Corpus,  with  a  view  to  the  Defendant  being  turned  over 
to  the  Fleet. 


NICHOL  V.  GWYN.  a8th  May,  and 

4tb  July. 

On  the  8th  of  March  1827  the  Defendant  was  served,  '        "^^     ' 

in  Paris,  with  a  Subpoena  to  appear  and  answer  the  Bill.  Au^hmi 

The  Plaintiff's  Solicitor  afterwards  wrote  to  the  De-  

fendant's  Solicitor,  to  inquire  whether  the  latter  meant  Attachment 

to  appear  to  the  Bill.    The  Defendant's  Solicitor,  in  appearance  to  a 

reply,  admitted  that  the  Subpoena  was  in  his  possession  :  Subpcena  served 

and  said.  That  he  had  searched,  but  could  not  find  that  ^^^Ti    y^  /  /Zyjt^ 

any  Bill  had  been  filed ;  but  that,  if  the  Defendant  was  -^ 

regularly  served,  he  should  appear  for  her. 

(a)  3  Madd.  114. 
Vol.  I.  E  E 
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Mr.  Knight  for  the  Plaintiff  now  moved  for  an  At^ 
tachment  for  want  of  Appearance :  He  said  that  the 
Correspondence  between  the  Solicitors  acknowledged 
the  service  of  the  Subpcena:  and  he  cited  Scott  v. 
Hough  {a);  Bourkey,  Lord  Macdonald(J))\  and  &haio 
V.  Undsay{c). 

Motion  granted. 
Reg.  Lib.  B.  1826.  foL  1303. 


I8t,&  15th  June. 

Practice, 
Prochcin  Ami, 

The  Court  will 
remove  a  next 
Friend  and  ap- 
point a  new  one, 
where  the  for- 
mer is  80  con- 
nected  with  a 
Defendant,  hav- 
ing an  interest 
adverse  to  that 
of  the  Infants, 
as  to  make  it 
pro't)able  that 
their  Interest 
will  not  be  pro- 
perly protected 
by  him. 


PEYTON  V.  BOND. 
PEYTON  V.  ROBINSON. 

1  HE  original  Bill  was  filed  by  Mrs.  Peyton  against 
her  Husband,  and  the  Trustees  of  her  Marriage  Set^ 
tlement.  Mrs.  Peyton  afterwards  died,  having,  by  her 
will,  which  she  was  empowered  to  make  by  her  Settle- 
ment, disposed  of  her  property  in  favour  of  her  two 
infant  Daughters.  The  Father  instituted  Proceedings 
in  the  Prerogative  Court,  and  afterwards  in  the  Court 
of  Delegates,  to  set  aside  the  Will ;  but  without  success. 
In  consequence  of  Mrs.  Peyton*B  decease,  a  Bill  of  Re- 
vivor and  Supplement  was  filed  by  the  Daughters,  by 
Isaac  Peyton,  their  Uncle,  as  their  next  Friend. 

Mr.  Heald,  and  Mr.  Beames,  now  moved,  that  Isaac 
Peyton  might  be  removed  from  being  the  next  Friend  of 
the  Infants ;  and  that  it  might  be  referred  to  th^ 
Master  to  appoint  a  proper  person  to  be  their  ne^it 

'a)  4  Bro.  C.  C.  213.  (b)  a  Dick.  587. 

(c)  18  Ves.  496. 
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Friend  in  his  place.    Tbey  said  that  it  appeared,  by  the  ^g^i^^ 

Affidavits,  that  the  next  Friend  was  a  Person  in  low 


circumstances  :  That  he  was  the  Brother  of  the  Infants        Peyton 
Father :  That  he  was  a  material  Witness  in  the  Cause  for  ^* 

the  Father,  and  had  been  a  Witness  for  him  in  the  Pro- 
ceedings in  the  Ecclesiastical  Courts :  That  the  interests 
of  the  Father  and  of  the  Infants  were  directly  adverse 
to  each  other :  That  the  Solicitor  for  the  Infants  acted 
for  the  Father  also  :  That  he  had  been  for  ten  years  the 
Father^s  confidential  Solicitor ;  and  that  it  was  on  his 
application  that  J.  Peyton  had  consented  to  be  the  next 
Friend  of  the  Infants  ;  and  they  contended  that,  under 
such  circumstances,  it  was  impossible  that  the  interest  of 
the  Infants  should  be  protected  as  it  ought  to  be. 

Mr.  Home^  and  Mr.  Knight,  for  the  next  Friend,  said 
that  the  question  in  the  Suit  was  a  mere  Question  of 
Law,  which  it  was  impossible  for  either  the  Solicitor  or 
the  next  Friend  to  prevent  being  properly  submitted  to 
the  Court,  even  if  they  were  disposed  to  do  so;  and 
that  no  case  of  misconduct  had  been  brought  forward 
«gaio8t  either  of  them. 

Mr.  Sugden  appeared  for  the  Trustees,  and  Mr. 
Wak^idd  for  the  Father. 

The  Vice-Chancellok  : — 
The  single  question  in  this  Case  is,  whether  it  is 
proper  that  this  Solicitor  should  continue  to  act  for  the 
next  Friend,  and  that  the  next  Friend  of  the  Infants 
should  be  suffered  to  remain,  regslrd  being  had  to  the 
relation  in  which  he  stands  to  the  Defendant,  the 
Father  of  the  infant  Plaintiffs? 

E  E  2 
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I  am  warranted  by  high  authority  in  sayi&g  that;  in 
Family  Suits,  it  is  proper  that  the  same  Solicitor  shouM 
be  employed  for  all  Parties :  but  the  Court  will  watch 
with  great  jealousy  a  Solicitor  who  takes  upon  himself 
a  double  responsibility ;  and,  if  it  sees  a  chance  of  his 
miscarrying,  will,  take  care^  where  the  Plaintiffs  are 
Infants,  that  he  shall  not  be  permitted  to  stand  in  that 
relation  to  an  adverse  Defendant  under  circumstances 
of  very  adverse  interest.  This  Gentleman,  therefore, 
ought  not  to  continue  the  Solicitor  of  the  next  Friend. 


If  it  could  be  tendered  to  me,  by  Affidavit,  that  a  man 
of  substance,  who  is  himself  unconnected  with  the 
Parties,  and  who  would  employ  a  Solicitor  similarly 
situated,  was  willing  to  undertake  the  office  of  next 
Friend,  I  should  have  no  hesitation  in  making  the 
Order  immediately,  and  without  making  any  reference 
to  the  Master. 


Some  Persons  were  afterwards  proposed,  on  behidf 
of  the  Infants,  as  fit  to  be  appointed  the  new  next 
Friend ;  but  the  other  Parties  objected  to  them :  where- 
upon the  Vice-Chancellor  made  an  Order  in  the  terms 
of  the  Motion. 

Reg.  Lib.  B.  1826.  fol.  1323. 
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STERNDALE  v.  HANKINSON.  1827. 

igth  & 

The  Bill  was  filed,  on  the  6th  of  May  1812,  by  T.  aoth  June, 

Sterndale  and  J.  Robley^  Grocers  and  Co-partners,  and  j^  ,          , 

Edward  Foggy  W.   Birch,   and  John  Hampson,   also  Creditor. 

Grocers  and  Co-partners,  on  behalf  of  themselves  and  Statute  of 

all  other  the  Creditors  of  George  Ilankinson,  Grocer,  

deceased,  who  should  come  in,  &c.   against  William  A  Bill  filed  by 

HanUmon,  Margaret  Hankinson,  Widow,  John  Marsden,  beLl^o^Mmself 

and  John  Walton.    The  Facts  stated  in  the  Bill,  and  and  the  others, 

admitted  by  the  Answers,  were  that  George  Hankinson,  ^i^^  prevent  the 

for  many  years  before,  and  at  the  time  of  his  decease,  tations  from  run-  j^^,  -  —* 

carried  on  the  trade  of  a  Grocer  at  Pendleton  in  Lan-  ning  against  any  ^  ^^*^ 

cashire:  That  he  was  at  his  death  a  Trader  within  the  ""^.^^^  ^'^"^^^TX^^. 

WDo     come     in  ^^z^L 
meaning  of  the  Bankrupt  Laws  ;  and  was  also  seised  of  under  the    ^e-_Ai>** 

real  Estates,  and  possessed  of  personal  Estate:  That  he  ^^®®-  ^^rr£^fy^ 
died  on  the  27th  of  June  1810,  intestate,  leaving  the  De-       ^,  the  Widow 
fendant,  IF.  Hankinson,  his  eldest  Son  and  Heir  at  Law,  and  Administra- 
and  the  Defendant,   Margaret  Hankinson,  his  Widow  :  i'ues  ""iS  Tra^^^ 
i^?Li  Margaret  Hankinson  was  his  Administratrix  :  That  after  his  decease. 

he  was  at  his  decease  indebted  to  the  Plaintiffs  Stem^  ^'  ^\  ^*®  ^V^^^ 
_  ,        ,  Tfc  fV      .  »  1  1        1      ^1  .     ./».    ^^  mdebted  to 

</a/eand  Robley  in  72/.  155.  4  a.,  and  to  the  Plaintiffs   c.  on  Balance 

Fogg,  Birch,  and  Hampson^  in  35/.  45.  2d.  and  to  divers  of  Account.  A. 

other  persons  :  That  after  his  death  his  Widow  carried  ceFveGoods^from 

on  the  trade  of  a  Grocer  :  That  a  Commission  of  Bank-  and    to    make 

rupt  had  issued  Against  her,  under  which  she  had  been  ^^^jS^®^^  ^j   ^' 

declared  a  Bankrupt ;  and  that  the  Defendants  Marsden  and  she  is  cbarg- 

and  Walton  were  her  Assignees.     The  Bill   prayed  for  ed  in  account  by 

the  usual  Accounts  of  the  Debts  due  to  the  Plaintiffs  jj^g    Payments 

and  the  other  Creditors  who  should  come  in,  &c.  and  made  by  her  to  C. 

exceed  the  Debt: 
but  a  Balance  is  ultimately  due  to  C.     Held  that  B/s  Debt  was 
discharged  by  A.*i  payments,  and  that  the  ultimate  Balance 
cannotbe  proved  as  a  Debt  against  B«'s  Estate. 
E   E  3 
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1837.  of  ^^^  Intestate's  Real  and  Personal  Estates^  and  that 

^        '     those  Estates  might  be  applied  in  payment  of  the  Debts 
Sterkdale     of  the  Plaintiffs  and  the  other  Creditors  of  the  Intestate 
who  should  come  in,  &c. 


V. 

Haitkiksok 


On  the  14th  of  April  1818  the  Decree,  which  is  usnal 
in  Suits  of  the  like  nature,  was  made.  The  Ma^er 
reported  that  several  Persons  had  come  in  before  him 
and  claimed  Debts ^o  be  due  to  them  from  the  Intestate, 
none  of  which  he  bad  thought  fit  to  allow,  except  one, 
which  had  beeti  proved  by  the  Plaintiffs  Birch  and 
Hampson,  the  surviving  Partners  of  the  late  Plaintiff 
Fogg;  and  that  his  reason  for  disallowing  the  Debts 
claimed  by  the  other  Persons,  was  that  the  Testator 
died  in  1810,  and  that  the  Decree  was  not  made  until 
eight  years  afterwards,  and  that  no  proceedings  had 
been  taken  for  the  recovery  of  those  Debts,  whereby  the 
claimants  were,  as  he  conceived,  barred  of  any  remedy. 
Three  of  the  Persons  whose  claims  had  been  disallowed 
excepted  to  this  Report- 
Mr.  Agar,  Mr.  Parker,  Mr.  Barber,  and  Mr.  Bicker- 
steth,  in  support  of  the  Exceptions. 

It  is  the  Master^  and  not  the  Administratrix,  who 
insists  that  these  debts  are  barred  by  the  Statute  of 
Limitations.  It  was  decided  in  Nortm  v.  Freckeria), 
that  an  Executor  is  not  bound  to  take  advantage  of  that 
Statute-  Besides^  in  this  Case  the  Intestate  was  « 
Trader,  and  the  47th  G.  3,  sess.s.  c.  74,  creates  a  Tnist 
for  the  payment  of  the  Trader's  Debts  :  and  his  Real 
Estates  are  to  be  administered  in  this  Court.  Now  the 
Statute  of  Limitations  cannot  bar  a  Trust. 

(a)  1  A.tk.  524.  See  also  Ex  parte  Dewdney^  15  Ves.  479.  498* 
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If  the  Administratrix  had  meant  to  take  advantage 
of  the  Statute,  she  ought  to  have  taken  in  a  counter-state 
of  facte,  which  she  did  not.  The  Rule  is  that,  if  a  Debt 
is  to  be  contested  upon  what  does  not  appear  upon  the 
Claimant's  state  of  facts,  a  counter-state  of  facts  must  be 
carried  in.  Prince  v.  Heylin  (b).  [To  this  the  Vice-Chan 
ce//or  assented,  and  said  that  if  a  coimter-state  of  facts  had 
been  carried  in,  the  Creditor  might  have  proved  acknow- 
ledgments of  his  demand  within  the  six  years;  and 
that  the  Decree  directed  the  Master  to  inquire,  not 
what  debts  were  owing  by  the  intestate  at  the  date  of 
the  Report,  but  at  the  time  of  the  Intestate's  decease.] 
The  Statute  of  Limitations  has  not  of  itself  any  force 
in  Courts  of  Equity.  Those  Courts  have  merely 
adopted  a  Rule  founded  on  the  principle  of  that  Sta^ 
tute,  and  by  analogy  to  it.  Oliver  v.  Court  (c).  Besides 
this  Bill  is  in  fact  a  Bill  by  every  Creditor. 

It  has  been  laid  down  that  the  filing  of  a  Bill  will 
not  prevent  the  operation  of  the  Statute.  But  this  po- 
sition must  be  thus  limited :  Where  the  Suit  is  com  • 
menced  before  the  Six  years  have  run,  and  the  Bill  is 
dismissed  afterwards,  the  pendency  of  that  Suit  shall 
not  prevent  the  operation  of  the  Statute.  It  is  no 
where  laid  down  that  a  Bill  filed  and  followed  up  by  a 
Decree,  does  not  prevent  the  operation  of  the  Statute. 
Here  the  Administratrix  could  not  have  pleaded  the 
Statute,  as  the  Six  years  had  not  expired  when  the  Bill 
was  filed.  The  dictum  of  Lord  Eldon,  C,  in  ex  parte 
Dewdney,  refers  to  a  case  where  the  Statute  might 
have  been  pleaded  when  the  Answer  was  put  in(rf). 
The  pronouncing   of  the  Decree    must  be   taken  to 

(ft)  I  Atk.  493.  (c)  8  Price,  127.  ibg. 

(d)  See  15  Ves.  497i  49^. 
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have  relation  to  the  time  when  the  Bill  was  filed. 
Is  every  Creditor,  immediately  on  the  Debtor's  de- 
cease, to  sue  the  personal  Representative,  and  so  waste 
the  Assets.  It  is  not  the  fault  of  any  party  that  tlie 
Decree  was  not  obtained  immediately  upon  the  Answer 
being  put  in.  It  was  the  course  of  the  business  of  the 
Court  that  prevented  it. 


Mr.  Heald,  Mr.  Shadwell,  Mr.  Duckworth,  and 
Mr.  Knight,  for  the  Report : — 

No  Legatee  can  obtain  a  Decree  for  payment  of  his 
Legacy,  without  the  Decree  being  prefaced  with  a  direc- 
tion that  an  Account  shall  be  taken  of  the  Testator's 
Debts,  and  that  those  Debts  shall  be  paid.  If  then  these 
exceptions  are  to  be  allowed,  the  operation  of  the 
Statute  of  Limitations  will  be  stopped  in  every  case 
where  a  Bill  is  filed  by  a  Legatee.  There  are  only  two 
modes  by  which  the  operation  of  the  Statute  can  be 
prevented  :  first,  where  there  has  been  an  acknowledg- 
ment of  the  Debt  by  the  party  sought  to  be  charged  : 
secondly,  where  a  Suit  has  been  instituted  which  the 
Creditor  can  control.  A  Suit  like  the  present  one  is 
in  the  sole  power  of  the  Plaintiff  on  the  Record :  he 
may  dismiss  it  whenever  he  pleases.  Handford  ▼.  Sto^ 
rie  (e).  [The  Vice-Chancellor :  Suppose  the  Court  has  ap- 
pointed a  Receiver  to  collect  the  Creditor's  Estate,  does 
the  Rule  apply  to  that  Case?]  Notwithstanding  the  Court 
may  have  appointed  a  Receiver,  the  Creditor  who  has 
filed  the  Bill  may  dismiss  it.  Before  a  Decree  is  made, 
whatever  may  be  the  laches  of  the  Plaintiff,  no  other 
Creditor  can  apply  to  have  the  conduct  of  the  Cause. 
The  Answer  to  such  an  application  would  be :  "  Insti- 


(e)  2  Sim.  &  Stu.  ig6. 
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tute  a  Suit  of  your  own."  The  other  Creditors'  hands 
are  not  lied,  in  any  sense^  by  the  commencement  of  the 
Suit.  The  filing  of  a  Bill  by  A.  does  not  prevent  the 
Statute  from  running  against  B,  and  C.  [The  Vice'^ 
Chancellor :  This  is  not  a  Bill  filed  simply  by  A.,  but 
by  A.  on  behalf  of  himself  and  all  other  Creditors.  It 
is  in  fact  a  Bill  by  all  the  Creditors.]  No  Creditor, 
except  the  Plaintiff,  can  prove  his  Debt  in  order  to 
maintain  the  Suit.  If  the  Bill  is  dismissed,  the  circum- 
stance of  its  having  existed  is  no  Answer  to  a  plea  of 
the  Statute ;  and  there  cannot  be  one  rule  where  the 
Bill  is  dismissed,  and  another  where  a  Decree  is  made. 
If  the  principle  upon  which  the  Exceptions  are  founded 
is  to  prevail,  a  Suit  may  be  suffered  to  remain  abated 
for  twenty  years,  and  yet  a  Debt,  which  was  within  a 
year  of  being  barred  when  the  Bill  was  filed,  will  be 
kept  alive.  It  is  the  Decree  only  which  stops  the  other 
Creditors;  but  before  the  Decree  is  pronounced  the 
Statute  will  run.  Lake  v.  Hayes  (f),  Anon,  (g\  Ex 
parte  Roffey  (A),  Ex  parte  Rohs(i).  TJie  47  Geo.  III. 
8.  2,  c.  74,  does  not  place  Creditors  in  a  better  situation 
than  they  were  in  before  that  Statute,  except  that  it 
subjects  the  real  Estates  of  the  Debtor  to  payment  of 
bis  Simple-contract  Debts. 
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The  Vice-Chaw cKLLOR  : — 

That  the  commencing  proceedings  in  Equity  will  not 
prevent  the  operation  of  the  Statute  of  Limitations,  is 
indisputable.  If  a  Creditor's  Bill  is  dismissed,  the 
pendency  of  the  Suit  will  not  prevent  the  Defendant 
from  taking  the  benefit  of  the  Statute. 

(/)  I  Atk.  281.        (g)  2  Aik.  1.  (A)  19  Ves.  4^8. 

(J)  2  Glynn  &  Jam.  46.     Affirmed  by  the  Lord  Chancellor, 
*i3tb  August  1827. 
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This  case  has  been  reasoned  on  two  fallacies^  as  ap- 
plied to  the  jurisdiction  of  the  Court.  First,  the 
Statute  does  not  bar  the  Debt,  but  the  remedy  only ; 
and  Courts  of  Law  have  permitted  the  Statute  to  be 
evaded  by  recognitions  of  the  demand,  to  such  an  ex- 
tent as  to  amount,  almost,  to  a  repeal  of  the  Statute. 
On  this  ground  1  think  that  the  Debt  exists. 


The  other  fallacy  is,  that  the  Statute  bars  the  Suit  in 
Equity;  which  it  does  not.  But,  as  Courts  of  Equity 
will  not  entertain  stale  demands,  they  have  thought 
proper  to  adopt  the  limit  of  six  years,  in  analogy  to  the 
Statute;  and  Pleas  of  the  Statute  are  admitted  in  thege 
Courts  by  analogy  only.  Where  the  circumstances  of  a 
Case  are  such  as  to  make  it  against  conscience  to  apply 
the  rule  founded  upon  this  analogy,  the  Court  will  not 
enforce  it.  It  has  been  said  that,  if  a  Creditor  files  a 
Bill  on  behalf  of  himself  and  otliers,  and  permits  it  to 
be  dismissed  before  Decree,  the  Statute  would  apply. 
I  dissent  from  this  proposition ;  for  I  think  that  the 
Court  would  protect  a  Creditor  against  any  accident  of 
that  kind.  I  have  no  doubt  that,  if  a  Creditor  file  a 
Bill  and  it  appears  that  the  rule  adopted  by  analogy  to 
the  Statute  would  affect  his  demand,  but  that  a  Bill  had 
been  before  filed  by  another  Creditor,  and  that  the 
Plaintiff  in  the  second  Suit  bad,  in  confidence  that  the 
former  Suit  would  be  prosecuted,  abstained  from  filing 
his  Bill,  the  Court  would  not  apply  its  rule.  Every 
Creditor  has,  to  a  certain  extent,  an  inchoate  interest  in 
a  Suit  instituted  by  one  on  behalf  of  himself  and  the 
rest;  and  it  would  be  attended  with  mischievous  con- 
sequences to  estates  of  deceased  Debtors  if  the  Court 
were  to  lay  down  a  rule  by  which  every  Creditor  would 
be  bound  either  to  file  his  Bill,  or  bring  his  Action. 
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Salts  have  been  instituted  in  which  Creditors,  in  con-  iSa?. 

sequence  of  the  deaths   of  Parties  and  a  variety  of     '        "^       " 
other  circumstances^  hate  been  unable  to  procuie  a     STBaupAta 
Decree  for  two  or  three  years,  although  every  reason-    Hakkimsoh. 
able  diligence  may  have  been  used;  and,  if  the  sche- 
dules to  most  of  the  Reports  made  in  Suits  of  this  na- 
ture were  looked  through,  it  would  be  found,  by  com- 
parison of  dates,    that  two  thirds  of   the  Creditors 
might  have  been  shut  out  by  a  strict  application  of  the 
rule. 

The  principle  of  convenience  does  not  apply ;  for  the 
adoption  ef  the  rule,  in  all  cases  where  the  six  years 
had  run  before  the  Decree,  would  not,  for  the  reasons 
I  have  before  stated,  be  a  protection  to  the  Estates  of 
Debtors,  in  the  aggregate. 

It  has  been  said  that  every  Creditor  who  files  a  Bill 
on  behalf  of  himself  and  the  other  Creditors  may 
dismiss  his  Bill  if  he  pleases.  But  this  proposition  is 
not  true  to  the  extent  to  which  it  has  been  stated. 
I  apprehend  that  it  is  not  the  rule  of  the  Court  that 
a  Creditor  may,  under  all  circumstances,  dismiss  his 
Bill.  I  recollect  instances  in  which  a  Creditor  who  has 
filed  a  Bill  on  behalf  of  himself  and  the  other  Creditors, 
has  worked  a  benefit  to  himself  by  the  Orders  of  the 
Court,  and  has  attempted  to  dismiss  his  Bill ;  but 
I  have  a  strong  impression  that  Lord  Eldon  said  that, 
having  given  the  Court  possession  of  the  Suit  by  a 
Decretal  Order,  it  was  not  competent  to  him  to  defeat 
any  other  Creditor  by  dismissing  his  Bill. 

I  entertain  no  doubt  that  every  Creditor  has,  after 
the  filing  of  the  Bill,  an  inchoate  interest  in  the  Suit  to 


Stbrndalb 

V, 
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the  extent  of  its  being  considered  as  a  demand,  and 
to  prevent  his  being  shut  out  because  the  Plaintiff  has 
not  obtained  a  Decree  within  the  six  years;  and, 
therefore,  I  am  clearly  of  opinion  that  this  Exception 
must  be  allowed. 


Another  Exception  was  taken  to  the  Report,  by  the 
Vhiniiff  Robley^  who  had  claimed  a  debt  of  82  /.  1 5s.  41/. 
in  which  the  Intestate^  at  the  time  of  his  death,  was 
indebted  to  him,  on  balance  of  account,  for  Goods  sold 
and  delivered  by  him  and  Thomas  Sterndale,  bis  late 
Co-partner,  to  the  Intestate. 


It  appeared,  by  the  Ledger  of  T.  Sterndale  and  Robley, 
that  the  Intestate,  on  the  gth  of  April  i8og,  owed 
them  a  balance  of  192/.  35.  7  J.  From  that  time  to 
the  day  of  the  Intestate's  death  they  sold  him  Goods 
to  the  amount  of  106/.  15  s.  31/.,  making  together 
298/.  185.  10  d.;  and  they  received,  in  Cash  and 
Goods,  during  the  same  period,  142/.  lis,,  leaving  a 
balance  of  156/.  7^.  10 d,  due  from  the  Intestate  at 
his  death.  This  Balance  was  struck  at  the  foot  of  the 
left-hand  page,  and  was  carried  over  to  the  following 
Account : 
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Mr.  Agar  and  Mr.  Barber,  in  support  of  the 
Exception :— • 

It  will  be  contended  that,  from  the  manner  in  which 
the  Balance  of  156/.  y$.  10  d.  was  brought  forward 
in  the  Ledger,  Robley  adopted  Mrs.  Hankinsan  as  his 
Debtor,  and  that  therefore  he  had  waved  his  claim  as 
against  the  Intestate's  Estate ;  and  Claytmi^s  CaMe,  in 
the  report  of  Devai/neM  r.  Nobk  (k)^  will  be  relied  upon. 
But  this  is  not  like  the  case  of  a  Partner  who  continues 
the  Business  and  adopts  the  Debt  of  his  deceased 
Co-partner.  Here  there  is  no  Contract  on  the  part  of 
the  Administratrix  to  take  on  herself  the  Debts  of  the 
Intestate.  The  keeping  of  these  Accounts  was  the  act 
of  the  Creditor,  and  was  not  adopted  by  the  Adminis- 
tratrix. There  always  must  be  two  parties  to  a  Coii<^ 
tract ;  but  there  is  no  evidence  that  the  Administratrix 
was  a  party  to  these  transactions.  Besides,  the  inser- 
tion of  the  Initials  of  the  Intestate's  Name  in  the 
Account,  shows  that  the  Plaintiff  did  not  mean  to 
charge  the  Administratrix  with  that  Debt,  and  to  re- 
lease the  Intestate's  Estate. 


Mr.  Heald  and  Mr.  Knight,  for  the  Report  :— 

The  Plaintiff  Robley  clearly  adopted  the  Adminis- 
tratrix as  his  Debtor,  by  making  her  Debtor  to  the 
amount  of  the  Balance  due  at  the  Intestate's  decease ; 
Clayton's  Case  (/).  It  appears,  by  the  Ledger,  that  the 
Balance  was  once  reduced  so  low  as  to  60/.  135.  ^d* 
How  then  could  it  ever  afterwards  amount  to 
82/.  155.  4  J.  as  against  the  Intestate?  It  is  impossible 
that  this  Balance  can  be  due  from   the   Intestate's 


(k)  1  Mer.  572. 


(/)  Ub.syp. 
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Estate.  Indeed  it  is  not  pretended  that  the  Goods, 
with  which  the  Widow  was  supplied,  were  furnished  to 
her  as  Administratrix  of  her  late  Husband.  If  all  the 
Payments  made  by  her  are  to  be  taken  in  discharge  of 
the  156/.  75.  lod,,  the  whole  would  be  discharged; 
therefore,  quacunque  via,  there  is  nothing  due  from  the 
Intestate's  Estate. 


STEBNOiILK 

Hakkikson. 


The  Vice-Chancbllor  : — 
I  have  no  doubt  that  the  Master*^  Report  is  right. 

It  is  admitted  that  a  Balance  of  156/.  75.  locf.  was 
due  at  the  Intestate's  death.  The  Widow,  having  pos- 
sessed Assets,  permits  Accounts  to  be  rendered  to  her  in 
which  she  is  made  Debtor  to  that  amount.  Between  the 
rendering  of  the  Account  and  the  24th  of  December  in 
tho  same  year,  she  paid,  to  the  Party  rendering  the  Ac- 
counts, Sums  to  a  greater  amount  than  the  Balance  with 
which  she  was  charged ;  and  the  question  is,  whether 
she  did  not  intend  to  pay  the  Debt  of  her  Husband. 
Suppose  that,  in  December  181  o,  a  Bill  had  been  filed,  by 
this  Creditor,  against  the  Administratrix,  to  make  her 
account  for  her  receipts  on  account  of  the  Intestate's 
Estate,  and  that  an  application  had  been  made  in  the  Suit 
for  her  to  pay  the  amount  of  Assets  received  by  her  into 
Conrt ;  if  it  appeared  that  she  had  made  payments  in 
discharge  of  the  Balance  due  from  her  Husband,  the 
Court  certainly  would  not  order  her  to  pay  in  the  whole 
amount  of  her  receipts,  but  would,  undoubtedly,  allow 
her  to  retain  the  amount  of  payments  so  made  by  her. 


Exception  over-ruled. 
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i8th  &'i*9th  GREEN  v.  WEAVER. 

June,  and        rjn 
29th  October.     X  HE  Bill  stated  that  the  Defendants  had  for  several 

'        ''        '     years  carried  on  the  business  of  Wool-brokers,  in  Part- 

Pfca<ft»g,        nership  together,  under  the  firm  of  James  Weaver  4r  Co; 

Broker.         ^^^  ^l^at  the  Plaintiff  had  for  several  years  carried  on, 

^        ;  in  Coleman  Street,  the  business  of  a   Blackwell  Hall 

^^^        CitvTof  London  ^ ^^^^^^  •  That  the  Plaintiff,  in  the  way  of  his  business 
must  answer   a  as  a  Blackwell  Hall  Factor,  had  had  considerable  deal 

Action  brought  of  their  business  as  Wool-brokers ;  and  that  the  Plaintiff, 
against  him  by  as  a  Blackwell  Hall  Factor,  had  been  accustomed  to 
misconduct  al-  ^^^  extensively  in  buying  and  selling  Wool :  That,  on 
though  the  dis-  the  23d  of  December  1820,  the  Plaintiff,  for  the  first 
iv7him' to^the  *™^'  employed  James  Weaver  &;  Co.,  as  Wool-brokers, 
Penalty     of    a  to  purchase  for  him  Thirteen  Bags  of  Spanish  tVool ; 

Bond  given  by  ^nd  it  was  agreed  between  him  and  Jame5  Weaver  8^  Co., 
Lmj  to  the  Cor-  ^  -  -     r^ 

poration,  on  bis  ^^^^  ^^^  amount  thereof  should  be  paid  for  in  One 

admission.  Month,  in  Cash,  with  a  discount  thereon,  in  favour  of 

/i/iM^  ^4^. Practice  ^^®  Plain tift^  of  five  per  cent  on  the  amount  thereof; 

Exception.  ^    and  Weaver  4r  Co.  soon  afterwards  made  out  and  de- 

--  ,  „      livered  to  the  Plaintiff  a  Bill  on  Account  of  such  Pur- 

If  a  general  Ex-     ,.,«,,.  ,  ,   «  ,      , 

ception  is  taken  chase  m  the  followmg  words  and  figures  : — '^  London, 

to  a  Master  s  Re-  23d  of  December  1820.     Bought,  for  account  of  Mr. 

Cwirt  ts  of  opi-  Thomas   Green,  the  following  Goods;  viz.:    Thirteen 

nion    that   the  Bags  of  Spanish  Wool,  to  be  weighed  in  one  month. 

Master  is  right  ^^^  ^j^^  amount  paid  in  Cash,  with  five  per  cent  Dis- 
m  any  one  Parti-  *  '  tVt  »  /-•    m 

cular,  the  Excep-  count.  Brokerage  half  per  cent.    James  Weaver  of  Co. 

tionmustbeover-  And  Weaver  ^  Co.,  at  the  same  time,  made  out  and 

^^^  ^J^^^yj^  delivered  to  the  Plaintiff,  a  Bill  of  Parcels  or  Account 

/A  <X  Z'.  //^    ^^  theThirteen  Bags  of  Spanish  Wool,  to  the  following 

^  effect:  "  London,  23d  of  December  i820,    Mr.  Thomas 
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Green^  Bought  of  James  Weaver  ^  Co.,  for  their  Prin* 
dpal^  Thirteen  Bags  of  Spanish  Wool^  payable  in  Cash 
in  one  months  524  /.  14  5.  4  d,,  Discount  five  per  cent, 
«6  /.  45,  8  rf.— 498  /.  9  s.  8  d:*    That  the  Plaintiff,  on 
the  Bills  or  Accounts  being  so  made  and  delivered  to 
him,   objected  to  the  words  or   expressions   therein, 
*'  for  their  Principal,"  it  being  expressly  understood 
between  the  Plaintiff  and  Messrs.   Weaver  Sf  Co.  that 
the  Plaintiff  would  not  accept  any  Contract  for  Wool 
made  out  by  them  as  for  their  Principal,  and  without 
a  name ;  6ut  that  he  should  always  have  the  name  of 
such  Principal,  in  order  that  he  might  know  with  whom 
he  was  dealing;  and  it  was  also  understood  between 
them  that  Messrs.  fVeaver  ^  Co.  should  only  purchase 
for,  or  sell  to  the  Plaintiff^  Wools  at  fin^t  hand,  or  from 
the  real  Importer  of  such  Wools :  That  it  is  very  dis- 
advantageous, to  a  Dealer  in  Wool,  to  purchase  Wool  at 
second  hand,  or  from  any  other  Person  than  the  Im- 
porter ;  and  that  buyers  of  Wool  for  sale  will  give  a 
higher  price  for  Wool,  if  it  be  supposed  to  come  imme- 
diately from  the  Merchant  or  Importer,  than  from  any 
other  Dealer  in  the  same  article ;  and  that  great  frauds 
or  impositions  have  been  and  are  practised  upon  Buyers, 
by  Brokers  concealing  the  name  of  the  real  Owner  of 
Wools,  or  giving  in  false  or  fictitious  names  as  tiie 
Owners,  theri^by  making  sales  for  their  own  advantage, 
which  would  not  otherwise   be  made,  and  obtaining 
higher  prices  than  they  could  otherwise  obtain  if  the 
name  of  the  real  Owner  or  Seller  was  fairly  disclosed, 
as  it  is  the  duty  of  Brokers  in  all  cases  to  do :   That 
the    Plaintiff  objecting  as  aforesaid,  tlie  Defendant 
Stanley  informed  him  that  the  Thirteen  Bags  of  Spanish 
Wool  belonged  to  a  Mr.  Laidhw,  but  that  Mr.  Laidhw 
did  not  like  his  name  to  be  known  in  the  Market ;  and 
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the  Plaintiff  thereupon  took  the  Thirteen  Bags  of  Spanish 
Wool,  supposing  Mr.  Laidhw  to  be  the  Merchant  or 
Importer  of  such  Wool ;  but  it  afterwards  appeared, 
and  the  fact  was,  that  Mr.  Laidlow  had  been  a  Clerk 
in  some  Mercantile  House,  and  was  not  the  real  Owner 
or  Importer  of  the  Thirteen  Bags  of  Wool;  and  that 
the  name  of  Mr.  Laidhw  was  only  used  to  mislead  the 
Plaintiff,  instead  of  giving  the  name  of  the  real  Im- 
porter or  Owner;  and  Messrs.  Weaur  ts  Co.,  in  fact, 
participated  in  the  profit  on  the  sale  to  the  Plaintiff 
of  the  Thirteen  Bags  of  Spanish  Wool,  in  the  name  of 
Commission  or  otherwise,  to  a  considerable  amount, 
instead  of  selling  the  same  to  the  Plaintiff  at  the  fair 
Market  Price,  with  an  allowance  only  of  their  Broker- 
age, of  half  per  cent  on  the  amount  thereof,  as  they 
ought  to  have  done;  and  they  well  knew  that  the 
Plaintiff  would  not  have  purchased  the  Wool  of  Mr. 
Laidhw  if  he  had  known  who  Mr.  Laidlow  was,  or  to 
whom  the  Wool  in  fact  belonged ;  and  Messrs.  Weaver 
tf  Co.  sold  the  Thirteen  Bags  of  Wool  to  the  Plaintiff 
at,  and  received  from  him,  a  much  higher  price  than  the 
real  Importer  thereof  would  have  done ;  and  they  there- 
fore became,  and  were  accountable  to  the  Plaintiff  for 
the  amount  of  the  profit  derived  from  such  sale,  and 
ought  to  render  an  account  thereof  to  the  Plaintiff, 
and  pay  to  him  the  amount  thereof;  and  that  they  ought 
to  be  charged  with,  and  allow  to  the  Plaintiff,  the  dif. 
ference  between  the  price  at  which  they  sold  the  Thir- 
teen Bags  of  Wool  to  the  Plaintiff,  and  the  price  at 
which  the  same  would  have  been  sold  to  him  by  the 
real  Importer  thereof:  That  the  Sum  of  498  /•  9  «.  8  d.,  the 
amount  of  the  Purchase-money  for  the  Thirteen  Bags  of 
Spanish  Wool,  after  deducting  the  Discount  thereon, 
was  duly  paid  by  the  Plaintiff,  at  the  stipulated  time. 
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to  Messrs.  Weaver  S^  Co. :  That^  on  the  26th  of  Sep- 
tember 1821,  the  Plaintiff  employed  James  Weaver  Sf 
Co.,  as  Woolbrokere,  to  purchase  for  him  Three  Bags 
of  German  Wool ;  and  it  was  agreed  between  the  Plain- 
tiff and  James  Weaver  t^  Co.  that  the  amount  thereof 
should  be  paid  for  by  the  Plaintiff,  by  his  acceptance 
of  a  Bill  of  Exchange,  to  be  drawn  upon  the  Plaintiff, 
and  made  payable  four  months  after  date,  with  a  Dis- 
count thereon,  in  favour  of  the  Plaintiff,  of  two  and 
a  half  per  cent  on  the  amount  thereof;  and  Messrs. 
Weaver  ^  Co.  soon  afterwards  made  out  and  delivered 
to  the  Plaintiff  a  Bill  or  Account  of  such  last-mentioned 
Purchase,  in  the  following  words  and  figures : — *^  Lon^ 
dbn,  September  26th,  1821^  Bought,  for  account  of 
Mr.  Thomas  Green,  of  Mr.  Henry  Kirkpatrick,  the  fol-' 
lowing  goods;  viz.  Three  Bags  of  German  Wool,  to  be 
weighed  in  one  month,  and  the  amount  paid  by  your 
Acceptance  at  four  months  date,  with  two  and  a  half 
per  cent  Discount ;  Brokerage,  half  per  cent  James 
Weaver.*-  And  Messrs.  Weaver  Sf  Co.,  at  the  same 
time,  made  out  and  delivered  to  the  Plaintiff  a  Bill  of 
Parcels  or  account  of  the  three  last-mentioned  Bags 
of  German  Wool,  to  the  following  effect : — "  London, 
26th  September  1821.  Mr.  Thomas  Green,  Bought  of 
Henry  Kirkpatrick  Three  Bags  of  German  Wool,  pay- 
able by  an  Acceptance  at  four  months  date,  from 
126th  October  18a  1.  229/.  Ss.  &d.  Discount,  two 
and  a  half  per  cent.  5/.  145.  gd.  223/.  13  s.  gd.'* 
That,  in  pursuance  of  the  last-mentioned  Contract,  the 
Plaintiff  accepted  and  delivered  to  Messrs.  Weaver 
t^  Co.  a  Bill  of  Exchange,  drawn  by  or  in  the  name  of 
Henry  Kirkpatrick,  dated  the  26th  October  1821,  for 
223  /.  138.  gd.  and  thereby  made  payable  four  Months 
after  date,  to  the  order  of  Henry  Kirkpatrick:  That 
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this  Bill  was  duly  taken  4ip  and  paid  by  the  Plaintiff  when 
it  became  due  and  payable.    The  Bill  then  stated  three 
similar  transactions  to  have  taken  place  between  the 
Plaintiff  and  Messrs.  Weaver  if  Co.  on  the  30th  October 
and  22d  November  1821^  and  30th  October  1822;  and 
then  proceeded  thus:  That,  on  the  occasion  of  making 
the  last-mentioned  contracts  of  the  26th  September 
1821,  the  30th  October  1821,  the  22d  November  1821, 
and  30th  October  1822,  Messrs.  Weaver  i;  Co.  repre- 
sented to  the  Plaintiff  that  Henry  Kirkpatrick  was 
a  Merchant  residing  in  Ckeapside  in  the  City  of  LaTidon, 
and  was  the  Person  by  whom  the  several  quantities  of 
Wool  mentioned  in  such  Contracts  had  been  imported, 
and  that  such  Wool  could. not  be  got  from  any  person 
other  than  Messrs.  Weaver  Sf  Co. ;  and  that  no  other 
Broker  than  themselves  had  any  sample  of  such  Wool: 
That  Messrs.   Weaver  4r  Co.,  prior  to    the    Plaintiff 
snaking  the  last-mentioned  Contracts,  offered  to  sell  to 
him  the  several  last-mentioned  quantities  of  Wool,  as 
being  in  the  hands  of  the  Importer  thereof,  namely,  Henry 
Kirkpatrick;  but  the  Plaintiff  afterwards  discovered  that 
the  said  several  quantities  of  German  Wool  were  not, 
nor  was  any  part  thereof,  in  fact,  imported  by  Henry 
Kirkpatrick,  and  that  there  was  not  any  Person  resident 
in  the  City  of  London,  of  the  name  of  Henry  Kirk- 
patrick, who  is  an  Importer  of  Wool,  but  that  the  Wool 
was  imported  by  one  Mr.  Fuchs,  a  German  Merchant 
in  London :  That  these  Wools  were  not  the  property  of 
Henry  Kirkpatrick,  but  of  William  M.  Everett,  who  was 
a  Blackwell  Hall  Factor  in  London,  and  a  dealer  in 
Wool,  and  had  been  purchased  by  him  through  Messrs. 
Weaver  4r  Co.  and  that  the  name  of  Henry  Kirkpatrick 
was  made  use  of  by  Messrs.  Weaver  tf  Co.  with  the  know- 
ledge that  the  said  Wools  were  the  property  of  Everett, 
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and  not  of  Kirkpatrick ;  and  that  they  were  employed  by, 
and  received  their  directions  solely  from  Everett  in  the 
sale  thereof,  and  accounted  with  him  for  the  proceeds 
thereof;  and  that  the  name  of  Kirkpatrick  was  only 
made  use  of  in  order  to  deceive  the  Plaintiff,  Messrs. 
Weaver  Sf  Co.  well  knowing  that  they  were  acting  con* 
trary  to  their  duty  as  Brokers,  and  the  understanding 
between  them  and  the  Plaintiff,  upon  the  faith  of  which 
they  were  employed  by  him,  and  knowing  also  that  the 
Plaintiff  would  not  have  bought  the  Wools  at  all,  or 
would  not  have  given  the  same  price  for  them,  if  he  had 
been  aware  that  they  were  the  Property  of  Everett,  and 
not  of  the  Importer :  That  Messrs.  Weaver  ^  Co.  were 
employed,  as  the  Brokers  of  the  Importer,  in  the  Sale 
to,  and  Purchase  of  these  Wools  by  Everett,  and  that, 
previous  to  the  Purchase  thereof  by  Everett,  samples 
had  been  shown  by  Messrs.  Weaver  4r  Co.  to  the  Plain- 
tiff, for  the  Importer  or  Importers  thereof;  and  that  the 
same  hkd  been  offered  to,  and  agreed  for  by  the  Plain- 
tiff, or  that  the  Plaintiff  had  made  them  a  bidding  for 
the  same  before  the  same  were  sold  to  and  purchased 
by  Everett ;  and  that  the  Sales  were  so  conducted  by 
Messrs.  Weaver  4r  Co.  as  to  secure  a  certain  Profit  to 
Everett,  or  other  intermediate  Purchaser,  to  the  preju* 
dice   both  of  the  Importer  and  of  the  Plaintiff,  and 
to  obtain  an  extra  profit  or  advantage  to  themselves 
in  the  liame  of  Commission,  or  otherwise,  instead  of 
selling  the  Wools,  directly  from  the  Importer  thereof,  . 
to  the  Plaintiff,  as  they  ought  to  have  done:  That 
Messrs.  Weaver  Sf  Co.  well  knew  that  Mr.  Fuchs  was 
desirous  of  selling  Wools  directly  to  the  Plaintiff,  and 
had  solicited  the  Plaintiff  to  purchase  his  Wools ;  but 
that,  in  order  to  dissuade  the  Plaintiff  from  dealing 
directly  with  Mr.  Fuchs,  Messrs.  Weaver  ^-  Co.  repre- 
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1827.  sentcd  the  character  of  Mr.  Fuchs  to  the  Plaintiff  in 

^^ ^  '  "^     a  very  un£a?oarable  light;  and  Messrs.  Weaver  8f  Co. 

GftBXK        being  employed  by  the  Importers  of  such  Wools  as 
^'  aforesaid,  they  were  thereby  enabled  to  make  a  dooUe 

Wbayz^      sale  thereof  for  their  own  advantage,  at  the  same  time, 
at  two  different  prices,  instead  of  an  immediate  ask  to 
the  Plaintiff;  That,  in  order  to  deceive  the  Plaintiff  in 
such  Purchase  and  Sale  to  him,  the  marks  of  such 
Wools  were  altered,  and  the  letter  K.  introduced  therein, 
as  the  initial  of  Kirkpatrick'n  name,  to  denote  that  he 
was  the  Importer  or  Consignee  of  such  Wools :  And 
that  Messrs.  Weaver  Sf  Co.  derived  an  extra  Profit,  to 
a  considerable  amount,  on  the  Sales  to  the  Plaintiff 
of  the  last-mentioned  quantities  of  Wool,  or  partici-^ 
pated  in  the  Profit  on  such  Sales  to  the  Plaintiff,  to 
H  considerable  amount,  ixistead  of  selling  the  same  to 
the  Plaintiff  at  the  fair  Market  Price,  with  an  allow-* 
ance  only  of  their  Brokerage  of  half  per  c^it.  on  the 
lonount  thereof,  as  they  ought  to  have  done:    And 
Messrs.  Wepver  Sf  Co.  sold  the  last-mentioned  quanti- 
ties of  Wool  to  the  Plaintiff  at,  and  received  from  him, 
a  much  jiugher  Price  than  the  real  Importer  would  have 
done  ;   and  Messrs.  Weaver  4r  Co^  therefore   became 
and  were  accountable  to  th^  Plaintiff  for  the  amount  of 
the  Profit  derived  from  the  laat-mentioned  Sales,  and 
ought  to  render  an  account  thereof  to  the  Plaintiff,  and 
pay  to  him  the  amount  thereof;  and  that  they  ought  to 
be  charged  with  and  allow  to  the  Plaintiff  th^  differ- 
ence between  the  Price  at  which  they  sdd  the  last* 
mentioned  quantities  of  Wool  to  the  Plaintiff,  and  the 
Price  at  whi^ch  the  same  would  have  been  sold  to  hin^ 
by  the  real  Importer.    The  Bill  then  charged  that  the 
Defendants   had  in    their   custody  divers  Books  of 
Accouut,  &c.  relating  to  the  matters  aforesaid^  and  that 
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the  Plaintiff  had  commenced  an  Action  at  Law  against 
them,  to  recover  damages  from  them,  in  respect  of  their 
fraudulent  conduct  as  his  Brokers,  in  the  several  trans- 
actions before  mentioned;  but  that  the  Plaintiff  was 
not  able  to  prove  the  fiicts  and  circumstances  before 
stated  wiAout  a  Discovery  from  the  Defendants  touch- 
ing such  facts  and  circumstances.  And  the  Bill  prayed 
•  for  a  Discovery  accordingly. 


The  Defendant,  James  Weaver,  by  his  Answer,  said 
that  he  believed  that  the  Complainant  did  carry  on^  and 
for  several  Years  had  carried  on,  in  Coleman^reet,  in 
the  City  of  London,  the  business  of  a  BlackwelUUall 
Factor,  and  that  the  Complainant,  as  a  Blackwell-Hall 
Factor,  had  been  accustomed  to  deal  extensively  in 
buying  and  selling  Wool :  And  that,  by  an  Act  of  Par- 
liament, made  and  passed  in  the  Sixth  Year  of  the 
Reign  of  Queen  Amie,  intituled:  "  An  Act  for  repealing 
the  Act  of  the  ist  Year  of  King  Jama  First,  intituled  : 
An  Act  for  the  well  garbling  Spices,  and  for  granting 
an  equivalent  to  the  City  of  London,  by  admitting 
Brokers,''  it  was  enacted  that,  from  and  after  the  deter- 
mination of  the  then  Sessions  of  Parliament,  all  Per- 
sons that  should  act  as  Brokers,  within  the  City  of 
London  and  the  Liberties  thereof,  should,  from  time  to 
time,  be  admitted  so  to  do  by  the  Court  of  Mayor  and 
Aldermen  of  the  said  City,  for  the  time  being,  under 
such  Restrictions  and  Limitations  for  their  honest  and 
good  behaviour  as  the  Court  should  think  fit  and  rea- 
«onable  (a).  And  the  Defendant  further  said  that,  sub- 
sequently to,  and  in  pursuance  of  the  poWera  given  to 
them  by  the  said  Act,  the  Court  of  Mayor  and  Alder- 
men made  certain  Rules  and  Regulations  touchbg  the 
(a)  ate.  4. 
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1827.  admission  of  Brokers,  and  such  Rules  and  ReguJlations 
had  ever  since  been/and  still  were  in  force,  and^  by 
virtue  thereof,  every  Person  who  applied  to  be  admitted 
Wbavbe  *  Broker  within  the  City  and  Liberties  thereof,  was 
required,  previously  to  his  Admission,  to  execute  a 
Bond  to  the  Mayor,  Commonalty  and  Citizens  of 
'London,  in  such  penalty  and  with  such  condition  as 
are  contained  in  the  Bond  mentioned  to  have  been 
executed  by  the  Defendant,  and  was  also  required  to 
take  an  Oath  to  the  effect  of  the  Oath  mentioned  to 
have  been  taken  by  the  Defendant.  And  the  Defend- 
ant further  said  that  he  was  admitted  to  act  as  a  Broker, 
within  the  City  of  London  and  the  Liberties  thereof,  by 
the  Court  of  Mayor  and  Aldermen,  in  the  Year  1814; 
and  that,  previous  to  such  Admission,  the  Defendant, 
in  compliance  with  the  aforesaid  Rules  and  Regulations, 
executed  a  Bond,  whereby  he  bound  himself,  his  Heirs, 
Executors  and  Administrators,  unto  the  Mayor  and 
Commonalty  and  Citizens  of  the  City  of  Lwidon,  in 
500/.,  to  be  paid  to  the  Mayor  and  Commonalty  and 
Citizens,  with  a  condition  written  under  the  same 
Bond  in  the  following  words : 

"  Whereas  the  above-bounden  James  Weaver  is,  by 
the  Court  of  Lord  Mayor  and  Aldermen  of  the  City  of 
London,  allowed  to  be  admitted  and  sworn  a  Broker 
within  the  same  City  and  Liberties  thereof,  to  have,  use 
and  exercise  the  said  office  and  employment  during  the 
pleasure  of  the  said  Court,  and  no  longer:  Now  the 
condition  of  this  obligation  is  such,  that  if  Jomet 
Weaver,  for  and  during  such  time  he  shall  and  doth 
continue  in  the  said  office  and  employment,  shall  and 
do  well  and  faithfully  execute  and  perform  the  same, 
without  fraud,  covin  or  deceit,  and  shall,  upon  every 
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Contract,  Baiigain  or  Agreement  by  him  made,  declare  1827. 

and  make  known,  to  such  Person  or  Persons  with  whom  *  "  ' 
such  Agreement  is  made,  the  Name  or  Names  of  his  C^mei' 
Principal  or  Principals,  either  Buyer  or  Seller,  if  thereto 
required,  and  shall  keep  a  Book  or  Register,  and 
therein  truly  and  fairly  enter  all  such  Contracts,  Bar- 
gains and  Agreements,  within  three  days  after  making 
thereof,  together  with  the  Names  of  the  respective 
Principals  for  whom  he  buys  or  sells,  and  shall,  upon 
demand  made  by  any  of  the  Parties,  Buyer  or  Seller, 
concerned  therein,  produce  and  show  such  Entry  to 
them  or  either  of  them,  to  manifest  and  prove  the 
truth  and  certainty  of  such  Contracts  and  Agreements, 
and,  for  satisiaction  of  all  such  Persons  as  shall  doubt 
whether  he  is  a  lawful  and  sworn  Broker  or  not,  shall, 
upon  request,  produce  a  Medal  of  Silver,  with  his 
Majesty's  Arms  engraved  or  stamped  on  the  one  side, 
and  the  Arms  of  the  City,  with  his  Name,  on  the  other, 
and  shall  not,  directly  or  indirecdy,  by  himself  or  any 
other,  deal,  for  himself  or  any  other  Broker,  in  the 
Exchange  or  Remittance  of  Money,  or  in  buying  any 
Tally  or  Tallies,  Order  or  Orders,  Bill  or  Bills,  Share  or 
Shares,  or  Interest  in  any  joint  Stock  to  be  transferred 
or  assigned  to  himself  or  any  Broker,  or  to  aliy  other 
in  trust  for  him  or  them,  or  in  buying  any  Goods, 
Wares,  or  Merchandises  to  barter  or  sell  again,  upon 
his  own  account,  or  for  his  own  or  any  other  Broker's 
benefit  or  advantage,  or  make  any  gains  or  profit  in 
buying  or  selling  any  Goods  over  and  above  the  usual 
Brokerage,  and  shall  and  do  discover  and  make  known, 
to  the  Court  of  Lord  Mayor  and  Aldermen,  in  writing, 
the  Names  and  Places  of  abode  of  all  and  every  Per- 
son and  Persons  as  he  shall  know  to  use  and  exercise 
the    said  office  or  employment,  not  being  thereunto 
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duly  authorized  and  empowered  as  aforesaid,  withiii 
thirty  days  after  his  knowledge  thereof^  and  shall  not 
employ  any  person  under  him  to  act  as  Broker  within 
the  said  City  and  Liberties  thereof,  not  being  duly 
admitted  as  aforesaid^  and  shall  not  (tfesame  to  meet 
and  assemble  in  ExchangenilUyj  or  other  public  Pas- 
sage, within  the  said  City  and  liberties  thereof,  other 
than  upon  the  Royal  Exchange,  to  negotiate  his  busi-* 
ness  and  affairs  of  Brokerage,  to  the  i^noyance  or 
obstruction  of  any  of  his  Majesty's  subjects,  or  any 
other  in  their  business  or  passage  about  their  occasionst 
then  this  obligation  to  be  void  and  of  none  effect,  or  else 
to  be  and  remain  in  full  force  and  virtue :  and  the  De» 
fendant  further  said  that,  in  further  compliance  with 
the  aforesaid  Rules  and  Regulations,  he,  previous  to 
his  Admission  as  aforesaid  to  act  as  a  Broker,  was  r&» 
quired  to  take  and  did  take  an  Oath,  administered  to 
him  by  the  proper  Officer  of  the  said  City,  which  was  in 
the  words  and  figures,  or  to  the  purport  and  effect  ki* 
lowing ;  (that  is  to  say,)  **  I  do  sincerely  ptomise  and 
swear  that  I  will  truly  and  ftithfuUy  execute  and  per> 
form  the  office  and  employment  of  a  Broker,  between 
Party  and  Party,  in  all  things  appertaining  to  the  duty 
of  the  said  office  or  employment,  without  fraud  or 
collusion,  to  the  best  of  my  skill  and  knowledge: 
and  the  Defendant  further  said  that  the  Bond,  so  ex- 
ecuted by  him  as  aforesaid,  had,  ever  since,  been  and 
still  was  in  fuU  force,  and  that  he,  ever  since  the  Date 
of  the  Bond,  had  continued  in  the  office  or  employ- 
ment of  a  Broker  within  the  City  of  London  and  the 
Liberties  thereof;  and  that  all  the  transactions  where- 
of a  Discovery  was  sought  by  the  Bill  from  the  De- 
fendant took  place  within  the  City  of  London  and  the 
Liberties  thereof;  and  that,  by  the  said  Act  of  th^  6th  of 
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Anm^  it  was  fiirtlier  Enacted  that  if  any  Persons,  firom 
and  after  the  detennination  of  the  then  Session  of 
Parliament,  should  take  upon  him  to  act  as  a  Broker, 
or  employ  any  other  under  him  to  act  as  such,  within 
&e  said  City  and  liberties,   not  being  admitted  as 
afiMresaid,  every  such  Person  so  offending  shouU  forfeit 
and  pay  to  the  Mayor,  Commonalty,  and  Citizens  of 
the^City,  for  every  such  oflfence,  the  sum  of  35/.  to  be 
vecovored  in  manner  therein  mentioned :  And  the  De- 
fendant further  said  that,  by  another  Act  of  Paiiiament, 
passed  in  the  57th  year  of  Geo.  3,  intituled :  ^  An  Act 
for  granting  an  equivalent  for  the  diminution  of  the 
profits  of  the  Office  of  Ganger  of  the  City  of  London, 
and  increasing  the  Payments  to  be  made  by  Brokers ;" 
after  reciting  the  said  Act  of  the  6th  Anne,  it  was 
amongst  other  things  Enacted  that  so  much  of  the  said 
Act  as  imposed  a  Penalty  of  35 1,  upon  every  Person 
who  should  take  upon  him  to  act  as  a  Broker,  or 
employ  any  Person  under  him  to  act  as  such,  not  being 
admitted  in  pursuance  of  the  said  Act,    should  be 
and  the  same  was  thereby  repealed :  And  it  was  thereby 
enacted  that,  from  and  after  the  passing  of  that  Act» 
if  any  Person  should  take  upon  him  to  act  as  a  Broker, 
er  employ  or  cause  or  permit  or  suffer  any  Person  or 
Persons  to  be  employed,  with,  under  or  for  him,  to  act 
as  sucb  within  the  said  City  and  Liberties,  not  being 
permitted  in  pursuance  of  the  said  Act  therein  recited, 
every  such  Person  so  offending  should  forfeit  and  pay 
to  the  use  of  the  Mayor,  Commonalty,  and  Citnens  of 
the  said  City,  for  every  sucb  offence,  the  Sum  of  100/., 
to  be  recovered  by  Action  of  Debt,  in  the  Name  of  the 
Chamberlain  of  the  said  City,  in  any  of  hia  Majesty's^ 
Courts  of  Record,  in  which  no  Protection,  Essoign,  or 
Wager  of  Law,,  shall  be  allowed,  or  any  loore  than  one 
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1827.  Imparlance  (6).    And  the  Defendant  further  said  that 

John  Stanley.  KaA  James  Hempstead y  who  by  the  Bill 
were  alleged  to  carry  on^  and  had  for  several  yeare  car> 
_   ^*  ried  on^  the  business  of  Woolbrokers  in  partnership 

together  and  with  this  Defendant,  under  the  firm  of 
James  Weaver  fy  Co.  had  not,  nor  had  either  of  them 
been  admitted  to  act  as  Brokers  in  pursuance  of  die 
said  Act  of  the  6th  of  Anne:  and  the  Defendant  fur- 
ther said  that  he  was  advised  that  the  Discovery  sought 
by  the  Bill,  as  to  the  matters  not  answered  by  him,  mi^t 
subject  him  to  Penalties ;  and  he  therefore  objected  to 
answer  the  same,  and  insisted  that  he  was  entitled  to 
the  same  benefit  of  objection  as  if  he  had  pleaded  the 
matters  in  bar  to  the  said  Discovery. 

The  Defendants  Stanley  and  Hempstead  answered 
to  and  admitted  the  same  parts  of  the  Bill  as  Weaver 
did ;  and  then  set  forth  so  much  of  the  6th  Anne  as 
relates  to  the  admission  of  Brokers,  and  imposes  the 
penalty  of  25/.  on  persons  acting  as  Brokers  without 
being  duly  admitted;  and  also  so  much  of  the 
57th  Geo.  3.  as  was  stated  in  Weaver'^  Answer ;  and 
then  concluded  thus : — **  And  these  Defendants  say 
that  they  have  not,  nor  hath  either  of  them,  been  ad- 
mitted to  act  as  Brokers,  or  a  Broker,  in  pursuance  of 
the  said  Act  of  the  6th  year  of  the  reign  of  her  late 
Majesty  Queen  Anne;  that  each  and  every  of  the 
transactions  in  the  Bill  mentioned,  in  respect  of  which 
Discovery  is  sought,  took  place  within  the  City  of 
London  and  the  Liberties  thereof;  that  they  are  advised 
that  the  Discovery  sought  by  the  Bill,  as  to  the  several 
matters  not  already  answered  by  these  Defradants^ 


(A)  Sec  57.  G-  III,  €•  60,  sect.  2,  Loc,  &  Pers« . 
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might  subject  them  to  Penalties;  and  these  Defend-  1827. 

antsi  therefore^  object  to  answer  the  same ;  and  insist 
that  they  are  entitled  to  the  same  benefit  of  objection 
as  if  they  had  pleaded  the  said  matters  in  bar  to  the 
said  Discovery." 

The  Plaintiff  excepted  to  each  of  th^se  Answers. 
The  Exceptions  were  thirty-five  in  number,  and  em- 
braced the  whole  of  the  stating  and  charging  parts  of 
the  Bill^  except  the  Allegations  which  appear,  from  the 
preceding  part  of  this  Report,  to  have  been  answered. 
The  Master  allowed  all  the  Exceptions :  upon  which, 
the  Defendants  excepted,  generally,  to  the  Master's 
Report. 

Mr.  Home,  and  Mr.  Pembertan,  for  the  Defendants, 
in  support  of  the  Exception  to  the  Report : — 

The  Bill  is  not  filed  for  the  purpose  of  having  the 
Accounts  taken  between  the  Parties;  but  it  states, 
merely,  acts  done  by  the  Defendants  which  are  alleged 
to  be  a  breach  of  their  duty  to  the  Plaintiff,  as.  his 
Brokers ;  and  that  the  Plaintiff  has  brought  an  Action 
against  the  Defendants  to  recover  Damages  for  such 
alleged  breach  of  duty ;  and  it  prays,  simply,  a  Dis- 
covery in  aid  of  that  Action.  The  ground  upon  which 
the  Defendants  contend  that  they  are  protected  from 
answering  is,  that  if  they  have  conducted  themselves  as 
the  Bill  alleges,  they  are  subject  to  Penalties,  and  to 
a  criminal  Prosecution.  Now  it  is  quite  clear  that  no 
person  is  compellable,  in  this  Court,  to  answer  what 
will  90  subject  him ;  and  that  he  may  claim  the  protec- 
tion of  the  Court,  by  Answer,  and  need  not  plead  or 
demur  to  the  Bill,  unless  he  so  chooses,  even  in  a  case 
which  admits  of  either  of  those  modes  of  defence. 
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1837.  "The  ftitufttibn  of  ihe  Defendant  Weaver  is  difierent 

' ^r— '     fg^jj^  iiii^  ^f  ^g  ^^Q  Q^h^r  Defendants.     He  is  a 

Greek         Broker,  but  they  are  not  Brokers. 

WsAVSB.  ist.  With  respect  to  the  Defendant  Weaver. 

The  6th  Anne  empowered  the  Mayor  and  Aldermen 
of  the  tlity  of  London  to  admit  persons  to  act  as 
Brokers  within  the  City,  under  such  Rules  and  Regu- 
lations for  their  good  conduct  as  the  Court  of  Mayor 
and  Aldennen  might   think  proper  to  make.     The 
Court  availed  themselres  of  the  power  thus  given  them, 
and  one  of  the  Rules  and  Regulations  which  they  made 
was,  that  every  person  who  should  apply  to  be  admitted 
a  Broker  should  take  the  Oath  which  is  set  forth  in  the 
Answer;    and  another  was,  that  every  such  person 
should  enter  into  a  Bond,  to  the  Corporation  of  the 
City,  in  such  Penalty,  and  with  such  Sureties  and 
Condition  as  are  also  stated  in  the  answer.    Then  the 
57th  Geo.  3,  recites  the  6th  Annej  and  enacts  that  if 
any  person  shall  act  as  a  Broker,  within  the  City,  with* 
out  being  admitted  as  required  by  the  recited  Act,  he 
shall  forfeit  the  sum  of  100/.  instead  of  25  /.,  the  penalty 
imposed  by  the  recited  Act.    The  57  Geo.  3,  therefoie, 
recognizes  the  power  given  to  the  Mayor  and  Aldermen, 
by  the  6th  of  Anne,  to  make  Rules  and  Regulations  as 
to  the  admission  of  Brokers ;  and,  as  that  Act  must  be 
supposed  to  have  been  passed  by  the  Legislature  with 
the  actual  knowledge  of  the  Rules  and  Regulations 
which  the  Mayor  and  Aldermen  had  made  upon  that 
subject,  it  is,  in  eflRect,  a  recognition  and  confinnation 
of  those  Rules  and  Regulations.    Now  every  one  of 
the  allegations  of  misconduct  in  the  Bill,  is  a  violation 
of  one  or  other  of  the  terms  of  the  Condition  of  the 
Bond ;  for  the   Defendants  are  charged  with  having 
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concealed  the  names  of  their  Principals ;  with  having 
participated  in  the  Profits  of  the  Sales  ;  and  having  got 
higher  prices  from  the  Plaintiff  than  the  real  Importer 
would  have  done.  The  Defendants  therefore  can  not 
be  compelled  to  answer  any  one  of  these  allegations^  as 
they  would  thereby  forfeit  their  Bonds,  and  become 
liable  to  pay  the  penalty. 

Next,  the  Legislature  having  thought  proper  to  trust 
the  Mayor  and  Aldermen  with  a  jurisdiction  to  make 
Regulations  as  to  the  admission  of  Brokers,  they  re- 
quired an  oath  to  be  taken.  The  authority  to  impose 
this  oath  was  afterwards  recognized  by  the  57  Geo.  3  ; 
and  the  oath  is  administered  by  the  Court  of  Mayor 
and  Aldermen^  who  certainly  have  the  power  of  ad* 
ministering  oaths,  and  consequently  a  violation  of  it 
would  subject  the  party  to  an  indictment  for  Peijury. 
It  is  also  alleged  that  the  Defendant  Weaver  per- 
mitted the  other  Defendants  to  act  with  him  as  a  Bro- 
ker. As  they  were  never  duly  admitted  as  Brokers,  an 
answer  in  the  affirmative  to  this  allegation  would  sub- 
ject Weaver  to  the  penalty  imposed  by  the  57  Geo.  3. 

Next,  as  to  the  Defendants  Stanhy  and  Hempitead. 
They  have  never  been  admitted  as  Brokers.  If,  therefore, 
they  were  to  admit  that  they  had  acted  as  such,  they 
would  become  subject  to  the  penalty  imposed  by 
57  Geo,  3.  If  then  none  of  these  Defendants  are  com- 
pellable to  answer  as  to  their  carrying  on  the  business 
of  a  Woolbroker,  they  can  not  be  compelled  to  answer 
as  to  their  dealings  in  that  capacity. 

Besides,  it  is  not  necessary  for  these  Defendants  to 
prove  that  the  Discovery  sought  would  subject  them  to 
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i8s7.  penalties,  forfeiture,  or  a  criminal  prosecution  ;  it  19 

'  sufficient  to  show  that  it  might  form  a  link  in  the  cliain, 

G&BBN  Qf  ^^|.  [^  ^ould  expose  the  Defendant  to  a  gross  moral 
i^proach.  Baker  v.  Mellish  (c).  Dolder  v.  Lord  Hun" 
tingfield  (d),  where  what  is  said,  by  the  Counsel  for  the 
Plaintiffs,  upon  the  subject  now  under  discussion,  is  re- 
cognized by  Lord  Eldon,  C.  in  his  judgment  on  the 
Case.  Shaw  v.  Clung  (e).  Rawe  v.  Teed  (/).  Paxion 
▼.  Douglas  (g).     Frafk^o  v.  BoUon  (A). 

If  this  Bill  had  prayed  for  an  Account  of  the  Monies 
received  by  the  Defendants,  on  the  Plaintiff's  account, 
and  not  for  a  Discovery  in  aid  of  the  Action,  the  De- 
fendants might  perhaps  have  been  compelled  to  answer 
the  Questions  which  are  objected  ta  But  the  sole  pur- 
pose of  the  Discovery  is  to  recover  Damages  for  fraudu- 
lent proceedings ;  and  the  Action  is  founded  on  a  Tort. 

Mr.  Sugden,  and  Mr.  Barber,  for  the  Plaintiff,  in  sup- 
port of  the  Master^s  Report :  — 

Several  of  the  Allegations  in  this  Bill  do  not  tend  in 
any  manner  either  to  criminate  the  Defendant,  or  to 
subject  him  either  to  Penalties  or  Forfeiture,  and  there- 
fore, might  have  been  answered  with  perfect  safety 
According  to  the  argument  for  the  Defendants,  a  Prin- 
cipal is  to  have  no  Discovery  from  his  Broker,  because 
it  may  subject  the  Broker  to  forfeit  his  Bond,  or  to  a 
Prosecution  for  perjury.     No  Bill  calling  on  a  Broker 

(c)  11  Ves.  68.  See  page  73.  (d)  Ibid.  283,  -iS?. 

(e)  Ibid,  303.      (/)  15  Ves.  372.   See  particularly  p.  377. 
(g)  16  Ves,  839,  and  19,  225. 
(h)  3  Ves.  368 ;  and  Curzon  w.  Lord  De  la  Zouchy  1  Swanst 
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for  an  Account  of  Monies  of  his  employer  in  his  hands,         1897. 

can  be  sustained,  if  the  argument  for  the  Defendants  is 

to  prevail.   It  is  no  answer,  to  a  person  with  whom  the 

Broker  has  contracted  to  account^  that  he  has  entered       w.T*.*. 

into  this  Bond.    An  Administrator  gives  a  Bond  to 

secure  a  due  administration  of  the  Assets,  but  he  is 

nevertheless  bound  to  account  to  the  next  of  Kin. 

Weaver,  by  acting  as  the  Plaintiff's  Agents  entered  into 

an  implied  contract  to  account,  and  must  abide  by  the 

consequences,  whatever  they  may  be.     If  the  other 

Defendants  are  not  compellable  to  answer,  any  person 

may  act  as  a  Broker,  though  he  has  not  been  admitted, 

and  may  escape  from  the  penalty.   Faulder  v.  Stuart  (i). 

Cagamauls.VerelstiJk).  Nicholv.Verebtil).  Shackellv. 

Macauktyim).   Ex-parte  Dy9ter(n).    African  Compamf 

V.  Parish  (p).    The  Case  of  Paxton  v.  Douglas  does  not 

apply ;  for  here  the  Defendants  agreed  to  act  as  the 

Plaintiff's  Agents,  and  to  take  upon  themselves  all  the 

responsibility  of  that  situation. 

Mr.  Home,  in  reply.  There  is  no  analogy  between 
the  Case  of  The  African  Company  v.  Parish  and  tha 
present  one ;  for  in  that  Case  the  Defendants  were  the> 
persons  with  whom  the  Company  had  entered  into  the 
Contract.  That  was  not  a  Case  of  Penalti^,  but  of 
Account ;  for,  by  the  Contract,  the  Freight  was  to  be 
of  a  certain  amount,  if  the  Defendant  did  not  trade  in 
certain  articles ;  and  of  another,  if  he  did.  In  Cya^ 
maul  V.  Verelst,  the  question  was,  whether,  the  Court 
would  grant  a  Commission  to  examine  Witnesses.  That 
is  not  the  que9tion  here. 

(i)  n  Ves.  296.  (k)  4  Bro.  P.  C.  ed.  Toml.  407. 

(/)  Ibid.  416.  (m)  3  Sim.  it  Stu.  79. 

(«)  d  Rose,  349.  S.  C.  1  Mer.  155.        (0)  «  Vera.  '•44- 
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The  Vice-Chakcbllor  : 
At  this  moment  I  have  a  strong  feeUng  that  the 
Defendant  is  not  entitled  to  protect  himselfi  upon  the 
grounds  that  have  been  relied  upon^  from  giving  the 
discovery  which  it  is  the  object  of  the  Bill  to  obtain. 
But  I  will  not  finally  determine  the  point  without  look- 
ing through  the  multitude  of  Cases  which  exist  in  the 
Books.  If  this  Defence  is  sustainable,  the  Acts  of 
Parliament  which  authorize  the  City  of  London  to 
appoint  and  control  Brokers,  and  which  were  intended 
for  the  protection  of  the  Trader,  will,  instead  of  having 
that  operation,  prevent  him  from  detecting  the  grossest 
frauds.  If  some  of  the  doctrine  contained  in  the  obUer 
dicta  in  the  Report  of  Paxton  v.  Douglas,  be  Law, 
I  cannot  reconcile  it  with  the  Decision  in  Ex  parte 
DysUr. 


Thb  Vice-Chancellob: 
This  Case  comes  on,  for  judgment,  upon  Exceptions 
to  the  Master's  Report.    The  Master  has  reported  that 
the  Answer  is  insufficient ;  and  an  Exception  is  taken 
to  that  Report. 

The  facts  of  the  Case  are  these :  The  Plaintiff,  Green, 
is  a  Blackwell-Hall  Factor,  carrying  on  business  in  the 
City  of  London-,  the  Defendants,  James  Weaver  4r  Co,, 
are  Persons  who  are  alleged,  by  the  Bill,  to  be  Co* 
partners,  as  Brokers^  in  the  same  City.  The  Bill  is 
filed  for  a  Discovery  of  Facts,  to  be  used  as  Evidence 
in  an  Action,  brought  by  the  Plaintiff  against  the 
Defendants,  to  recover  Compensation  for  Damage  sus- 
tained by  their  alleged  misconduct  as  the  Plaintiff's 
Broken. 


CASES   IN   CHANCERY. 

The  Plaintiff's  case  may  be  stated^  shortly,  thus. 
In  the  year  1821,  he  was  a  Merchant,  in  the  City  of 
London,  trading  in  Foreign  Wools.  At  the  same  time, 
the  Defendants  carried  on,  in  the  same  Oity,  the  busi- 
ness of  Brokers  in  Co-partnership,  under  the  firm  of 
James  Weaver  ^  Co.  In  that  year  the  Plaintiff  em- 
ployed the  Defendants,  as  his  Brokers,  to  purchase 
for  him  Thirteen  Bags  of  Foreign  Wool ;  and  it  was 
a  part  of  the  Plaintiff^s  order,  that  these  Brokers 
should  purchase  from  the  Importers  ohiy ;  the  Plaintiff 
considering  it  was  disadvantageous  to  buy  at  second 
hand.  The  Bill  then  states  that  the  Defendants  accepted 
this  Agency,  and  bought  the  Thirteen  Bags  of  Wool,  and 
delivered  with  them  the  usual  Broker's  note;  and  they 
aiso'  delivered  an  Account  or  Bill  of  Parcels,  but  which 
Bill  of  Parcels  did  not  specify  the  name  of  the  Seller. 
It  then  proceeds  to  state  that  the  Plaintiff  demanded 
the  name  of  the  Seller,  and  that  the  Plaintiff  insisted 
that  in  all  future  Bills  of  Parcels  the  Vendor's  name 
should  be  inserted.  Upon  this  requisition  the  Defend- 
ants Slated  to  the  Plaintiff  that  a  Mr.  Laidlow  was  the 
Importer  and  Seller  of  these  Thirteen  Bags  of  Wool, 
but  that  he,  Mr.  Laidlow,  did  not  wish  his  name  to 
appear  in  the  Market.  This  information  satis6ed  the 
Plaintiff,  and  he  received  the  Wool,  and  paid  for  it, 
according  to  the  terms  stipulated,  between  himself  and 
the  Brokers,  as  to  payment.  With  respect  to  these 
terms  it  may  be  sufficient  to  observe,  without  stating 
particularly  the  terms  of  Payment,  that  they  were  such 
as  entitled  the  Plaintiff  to  expect  that  he  should  go 
into  the  Market,  as  a  Purchaser,  on  the  best  mercan- 
tile footing.  The  Bill  then  states  several  other  instances 
of  Purchases,  made  for  the  Plaintiff,  by  the  DefendanU 
as  Brokers,  in  all  of  which  Purchases  this  Defendants' 
G  G  2 
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inserted  the  name  of  Henry  Kirkpatrick,  as  the  Seller  of 
these  several  Parcels  of  WooU  and  that  the  Plainti£F 
received  and  paid  for  these  Parcels  according  to  the 
stipulated  terms.  The  Plaintiff  then  alleges  that  he 
has  since  discovered  that  the  representations  of  the 
Defendants  were  false  and  fraudulent:  That  Laidlow 
was  not  the  Importer^  nor  was  he  the  Merchant  or  the 
Seller  of  these  Thirteen  Bags  of  Wool :  That  there  was 
no  such  Person  in  existence  as  Mr.  Henry  Kirkpatrick, 
who  was  represented  as  the  Vendor  of  the  other  Parcels 
of  Wool ;  and  that  the  whole  of  the  Defendants  trans- 
actions, as  the  Plaintiff's  Agents  or  Brokers  (for  I  take 
it  that  Agent  or  Broker  are  convertible  terms)  were 
bottomed  in  fraud :  That  they  were  a  tissue  of  misre- 
presentations, from  beginning  to  end;  and  that  they^ 
instead  of  being  mere  Brokers,  had  an  interest  in  and 
divided  the  Profits,  made  from  these  sales  to  the  Plain- 
tiff, beyond  the  Brokerage.  He  then  states,  in  order 
to  recover  Compensation  for  the  Damage  he  has  su5«. 
tained  through  thi«  misconduct  on  the  part  of  the 
Defendants,  that  he  has  brought  an  Action,  which  is 
now  pending :  And,  on  these  allegations,  the  Plaintiff 
requires  from  the  Defendants  a  full  and  particular 
discovery  of  all  the  transactions  wherein  they  were 
acting  as  his  Brokers  in  the  purchasing  of  these  Wools; 
and  likewise  a  disclosure  of  all  Books  containing  En- 
tries relating  to  these  transactions :  And  he  alleges 
that  he  requires  that  discovery  for  the  purpose  of 
enabling  himself  to  give  Evidence  in  the  Action,  that 
Damages  may  be  awarded  accordingly. 

Upon  a  Case  thus  stated,  I  think  that  two  proposi- 
tions may  be  assumed :  ist.  That  the  Policy  of  the  Lav 
not  only  requires  that  a  Broker  or  Agent  should  act 
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^ith  fidelity  to  his  Employer,  and  should  be  ready,  at  1827. 

all  times,  to  render  a  full  and  clear  account  of  his      '        *""       * 
transactions ;  but,  adly,  from  the  nature  of  this  Case,         Green 
the  Defendant  must  possess,  and  perhaps  exclusively       ^     ' 
possess,  the  means  of  stating  that  Account,  which  the 
policy  of  the  Law  entitles  the  Plaintiff  to  demand.    I 
think  these  propositions  may  be  assumed  in  this  Case 
as  clear. 

The  Defendants  have  set  up  separate  Defences,  but 
they  arrive,  in  the  result,  to  the  same  conclusion, 
namely,  that,  by  giving  the  discovery,  they  may  sub- 
ject themselves  to  penalties,  and  that  a  Court  of  Equity 
will  not  compel  a  discovery  which  will  produce  that 
consequence.  The  Defendant,  James  Weaver^  admits 
that,  at  the  time  of  the  alleged  transactions,  the  Plaintiff 
was  a Blackwell-Hall Factor  in  the  City  of  London:  and 
this,  which  is  a  fact  that  the  Plaintiff  might  easily  prove 
aUunde,  is  the  only  substantive  fact  in  which  he  makes 
the  discovery  demanded.  As  to  the  other  facts,  he  sets 
up  the  statute  6th  Anne,  by  which  Persons  acting  as 
Brokers  in  the  City  of  London,  are  required  to  be 
admitted,  as  such,  by  the  Court  of  the  Lord  Mayor  and 
Aldermen,  and  under  certain  regulations  for  ensuring  to 
their  Principals  the  good  conduct  of  the  Broker.  But 
perhaps  I  had  better  state  the  language  of  the  Defend- 
ant from  the  Defence  itself. 

[His  Honour  here  stated  the  Clauses  of  the  Acts  of 
Parliament,  the  Bond,  and  the  Oath  set  forth  in  the 
Answer,  and  then  proceeded  as  follows :] 

He  then  states  that  Stanly  and  Hempstead  and  him- 
self carried  on  business,  as  Partners  and  Wool  Brokers, 
003 
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under  tbe  firm  of  Weaker  ^  Co. :  That  they  never  weie 
admitted  to  act  as  Brokers^  and  that  they  are  not  entt* 
tied  to  act  in  that  capacity ;  and  that  this  discovery  of 
the  facts  called  for  by  the  Bill,  would  subject  himself 
not  only  to  the  Penalties,  but  to  give  evidence  against 
himself  that  he  has  been  guilty  of  a  breach  of  his  Oath : 
and,  on  these  grounds,  he  claims  the  benefit  of  the  Rule 
of  the  Court  which  prohibits  a  man  from  criminating 
or  subjecting  himself,  by  his  own  discovery,  to  Penal- 
ties. The  Defence  I  have  now  stated  is  that  upon 
which  the  Defendant  considers  that  he  is  entitle4  to 
refuse  the  Discovery. 

Now,  that  the  rule  of  a  Court  of  Equity  is,  that  a 
man  shall  not  be  compelled  to  Answer  to  any  facts 
which  may  tend  to  criminate  him  or  subject  lum  to 
Penalties  or  ForfeitureSi  is  undeniable ;  but  the  due  ap- 
plication of  this  Rule  to  the  circumstances  of  individual 
cases,  has  been,  at  all  times,  a  matter  of  much  contro- 
versy;  and  so  much  so,  that,  I  believe,  not  less  than 
one  hundred  Cases  are  to  be  found  in  the  ReportSi  in 
which  the  question  was,  whether  the  Defendant  was  or 
not  bound  to  give  the  Discovery  sought  for.  The  due 
application  of  the  Rule  to  the  present  Case,  is  that 
which  I  have  laboured  to  arrive  at. 

If  I  decide  that  the  Defendants  are  bound  to  an- 
swer, it  may  be  said  that  my  Decision  is  inconsistent 
with  the  doctrine  laid  down  by  great  Judges  in  former 
Cases.  If  I  decide  that  the  Defendants  are  not  bound  to 
answer,  I  may  render  those  Acts  of  Parliament,  espe- 
cially framed  for  the  purpose  of  protecting  Principals 
from  the  dishonesty  of  their  Agents,  a  cover  to  their 
Agents  in  the  grossest  and  most  scandalous  frauds  |. 
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for,  stript  of  the  eflfect  of  the  Statutes,  as  inflicting  1837. 

Penalties,  it  would  be  the  common  course  of  the  Court  ' 

of  Equity  to  compel  each  of  these  Defendants  to  state,        Grbbk 
on  oath,  whether  they  were  employed  as  Brokers  and       ^ 
Agents  of  the  Plaintiff,  and  whether  they  acted  in  that 
capacity,  and  to  set  forth  every  particular  of  each  of 
the  Defendant's  dealings  as  Agent  or  Broker  of  the 
Plaintiff,  and  to  produce  every  entry  in  his  Books,  and 
every  Document  relating  to  these  transactions.    If  a 
Court  of  Equity,  in  this  Case,  protected  him  from  the 
Discovery,  the  Plaintiffs  proceeding  at  Law  must  be 
quite  nugatory;  for  the  materials  of  evidence  must 
necessarily  rest,  almost  exclusively  (as  I  have  observed) 
in  their  possession.    I  hope  this  question  may  be  de- 
cided without  my  falling  into  the  dilemma  of  impeach- 
ing any  anterior  Decision.     I  have  looked  through 
every  Case  on  this  subject  that  was  cited ;  and,  most 
especially,  I  have  applied  myself  to  those  which  were 
before  Lord  Eldon  which  have  been  relied  on.    I  have 
looked  through  a  great  variety  of  those  Cases,  and  I 
believe  I  have  looked  through  and  considered  every 
Case  that  a  diligent  search  in  the  Books  has  enabled 
me  to  find,  that  has  any  bearing  on  this  question. 
Upon  those  Cases  that  I  do  not  now  rely  on,  it  may  be 
sufficient  to  say  they  establish  the  general  principle, 
and  must  protect  the  Defendant  against  the  Discovery. 
But,  from  the  current  of  authority,  I  think  this  result 
maybe  derived,  as  established  by  a  series  of  Decisions, 
travelling  through  a  long  series  of  years,  namely,  that 
a  man,  by  the  effect  of  his  own  acts,   may  exclude 
himself  from  the  benefit  of  that  Rule  of  a  Court  of 
Equity ;  or,  to  adopt  the  expression  of  a  very  great 
Judge,  he  may  contract  himself  out  of  the  protection 
afibfded  by  the  principle  of  the  Court.    The  first  CaHe 
G  G  4 
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i8a7.         that  I  aUude  to  as  establishing  that  propoaitioD,  that  m 
'  man  may  so  contract  himself  out  of-  the  protection  of 

G^SEN        ^^  c^^rt^  ig  the  q^^  ^f  ^he  African  Onnpany  ▼.  Pamh 
y,    '  decided  in  i6gi.    It  was  a  short  Case,  as  the  majority 

of  Vemon*B  Cases  are.  It  is  thus :  The  African  Comr 
fany  hired  the  Defendant's  Ship  to  Freight.  The  De- 
fendant, by  Charter-party,  as  is  usual  in  like  Cases, 
agreed  that,  if  the  Defendant  traded  in  Goods  the 
Company  dealt  in,  he  would  pay  such  and  such  parti- 
cular Sums,  to  the  Company,  in  respect  thereof,  that  is, 
in  the  nature  of  Porfeiture  or  Penalties,  and  deduct 
such  Sums  out  of  the  Preight  which  should  be  coming 
to  him.  The  Bill  was  filed,  by  the  Company,  to  discover 
whether  the  Defendant  had  or  had  not  traded  in  any  such 
and  what  Goods;  and  the  Defendant  pleaded  theCharter- 
party,  (on  which  it  appears  that  the  Sums  therein  men- 
tioned were  double  the  value  of  the  Goods  themselves^ 
and  so  were  in  the  nature  of  a  Penalty;)  and  that  he 
ought  not  to  be  compelled  to  make  a  Discovery,  by 
Answer,  touching  the  same,  so  as  to  subject  himself  to 
such  Penalties.  The  short  Decision  is:  ''The  De- 
fendant must  be  bound  by  his  own  Agreement.  Having 
agreed  that  it  shall  be  deducted  out  of  the  Freight,  he 
ought  to  discover,  it  having  been  adjudged  so,  several 
times,  in  Cases  of  the  Hon.  East  India  Company  {py* 
Now  the  Note  refers  to  the  Ea^  India  Ompany'B 
Cases,  which  I  have  not  been  able  to  find.  But  this 
Note,  short  as  it  is,  will  appear  a  little  elucidated  by 
Mr.  Brnthby^s  Edition  of  that  Book,  but  it  is  inconsist- 
ent with  the  Principle  of  other  Judges.  The  next 
Case  that  I  find  is,  The  East  India  Company  v.Atkim{q). 
That  Case  was  decided  about  thirty  years  aflerwardi^ 

if)  9  Vera.  «44.        (^)  i  Strange,  168 ;  aad  i  Com.  347. 
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,  in  the  year  17SO ;  and  the  language  of  that  Ca9e,  in  the 
Judgment,  isyery  important^  as  to  a  subsequent  part  of 
the  present  Case.    I  shall  not  take  up  the  time  of  Coun- 
sel, by  going  through,  deliberately^  the  whole  series  of 
tiiese  Cases ;  because,  the  Cases  being  before  them,  it 
will  be  a  waste  of  time.   The  short  Note  is  this :  "  That 
where  a  man  submits  to  be  examined  as  to  matters 
.which  are  penal  to  him.   Equity  will  not  interpose.*' 
The  result,  however,  is  that,  in  the  Judgment  in  that 
Case,  it  will  be  found,  on  the  reasoning,  that  a  man 
having  contracted  to  make  the  Discovery,  is  bound 
to  do  so.  '  The  next  Case  that  I  consider  of  importance, 
is  that  of  the  South  Sea  Company  v.  Bumsted  (r),  and 
was  decided  eight  years  afterwards,  in  1728.      The 
Agreement  in  that  Case  was  under  a  similar  Contract, 
by  Penalty,  not  to  trade  beyond  a  certain  extent,  and 
the  Discovery  sought  was,  whether  he  had  violated  that 
Contract.    The  Objection  was,  that  he  should  subject 
himself  to  Penalties.  The  Court  thought  that,  as  he  had 
covenanted  not  to  plead  or  demur,  he  could  not  then 
object  to  the  illegality  of  that  Covenant ;  and  ,that  he 
was  bound  to  make  the  Discovery.    Aiid,  in  the  Judg- 
.ment  there,  the  Court  recognizes  the  Authority  of  I%e 
Eatt  India  Company  v.  Athm. 


The  next  Case  is  Wihon  t.  Prince  (s),  which  appears 
to  be  decided  in  1746,  but  is  not  reported :  but  it  was 
cited,  by  Counsel  in  argument,  before  Lord  Hardwiche ; 
and  I  give  credit  to  the  citation  of  the  Case  before 
Lord  Hardwicke. 


I  think,  from  this  series  of  Decisions,  there  is  suf- 
ficient to  authorize  me  to  decide  that  a  man  may 


(r)  1  Eq.  Ca.  Abr.  77. 
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cbnCraet  eo  as  to  incur  the  obligation  to  make  tin , 
discovery  of  all  the  facts  relatiTe  to  that  Contract 
idthough  the  effect  of  that  Discovery  may,  incidentally, 
subject  him  to  pecnniary  penalties.    Tlie  reasoning  oi 
Lord  Eldon,  in  the  Cases  of  The  East  India  Company  t. 
Neave(t),  und  Paxton  y.  Douglas  {u),  imply  that   he 
assents  to  the  principle,  that  a  man  may,  by  his  con- 
docty  incur  an  obligation  to  discover  the  facts,  although 
that  discovery  may,  incidentally,  subject  him  to  pecuniary 
obligations.    Paiton  v.  Douglas  has  been  a  good  deal 
relied  upon  by  the  other  side ;  and  I  am  free  to  confess 
that  that  Case  did  perplex  me  excessively  by  some  of 
the  dicta  laid  down  by  that  great  Judge ;  for  he  went 
there  to  the  extent  of  stating,  not  only  that  a  man  should 
not   make  a   discovery  that  would   subject  himself 
directly  to  Penalty  or  Criminal  Prosecution,  but  that 
every  question  leading  incidentally  to  that  conclusion 
would  be  likewise  equally  objectionable.  Now  when  one 
comes  to  look  at  that  as  a  proposition  unexplained,  one 
cannot  help  seeing  that  the  true  principle  of  a  Bill  in 
Equity,  is  that  every  statement  of  fact  in  every  Bill 
ought  to  be  incidentally  leading  to  the  same  conclusion, 
ultimately,  as  the  prayer  of  the  Bill  does  lead  to ;  for 
the  fact  is  either  conducive  to  this  general  result,  or  it 
is  unimportant  and  irrelevant.    But  I  take  Lord  Eldon 
to  have  meant,  (and  which  perhaps  is  not  very  fiiUy  ex- 
plained in  the  Report,  and  which  satisfied  my  mind  a 
good  deal,)  not  that  every  fact  which  may  lead  to  the 
eflfect  of  subjecting  a  defendant  to  a  penalty,  is  objec- 
tionable ;  but,  where  the  sole  gist  and  object  of  the  Suit 
is  to  convict  a  man  in  a  penalty,  where  there  would  be 
no  other  purpose  but  to  have  rcdief  in  a  Court  of  Equity 


(0  sVes.  I73* 
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on  the  footing  of  penalty,  that,  as  a  Court  of  Eqoity         i8tf  • 
does  not  relieve  on  penalty,  it  will  not  give  any  inciden^  ' ' 

tal  discovery.  That  is  the  way  I  reconcile  and  get  rid  G*»»» 
of  the  dicta  laid  down  in  Paxtwi  v.  Douglas.  But,  »r  ^ 
however,  when  one  looks  at  what  Lord  EUon  did,  in 
point  of  declaration,  in  the  other  Cases,  and  most  espe- 
cially in  the  Case  of  Ex  parte  Dyster  (x),  one  cannot 
help  thinking  that  he  could  not  have  intended  to  lay 
down  the  doctrine  in  a  general,  unrestricted  manner. 
The  Case  came  on  upon  a  Bankrupt  petition  to  prove 
a  debt  against  a  certain  Bankrupt's  Estate.  The  objec- 
tion in  answer  to  the  Petition,  was  that»  as  the  petitioner 
traded  as  a  Principal,  at  the  same  time  as  he  was  acting 
as  a  Broker  and  participating  in  brokerage  profits  (which 
the  Law  prohibited)  therefore  the  Law  would  not  permit 
proof  to  be  made  of  profit  acquired  by  such  trading.  Lord 
^/{2ait  throws  out  a  suggestion  that  he  has  nothing:to  do 
with  the  Act,  so  far  as  it  respects  transactions  between 
the  broker  and  the  City  of  London ;  and  he  permitted 
the  debt  to  be  proved.  Now  it  cannot  be  doubted  that, 
if  he  admitted  the  debt  to  be  proved  in  that  Case,  the 
Discovery  sought  by  this  Bill  ought  to  be  made. 

Then  the  next  question  is,  inasmuch  as  th^  ol^ec- 
tion  to  make  the  Discovery  aros^,  in  the  Cases  I  have  re- 
ferred to,  from  the  stipulations  of  instruments  under  seal, 
can  the  solemnity  of  the  seal  make  that  obligation  to 
discover  more  obligatory  in  a  Court  of  Equity,  than  the 
moral  obligation  resulting  from  Principal  and  Agent, 
when  one  reposes  and  another  accepts  the  confidence 
so  reposed '/  The  reasoning  of  the  Judgment,  in  the 
Case  of  thQ  East  India  Company  v.  Atkins,  I  think 

{x)  a  Roce,  349;  and  1  Mer.  155. 
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shows,  conclusively,  an  opinion  that  such  was  the  moral 
obligation  that  on  that  ground  the  Discovery  ought  to 
be  made.  Although  Strange  is  not  a  book  we  can  place 
much  confidence  in,  yet^  in  this  particular  instance,  it  ap- 
pears to  be  a  very  able  and  sound  Judgment,  and  well  re- 
ported. I  should  say  that  a  Court  of  Equity  knows  no 
difference  between  a  mere  moral  obligation,  and  one 
resulting  from  stipulation  by  deed. 


If  we  contrast  the  circumstances'  of  this  Case  with 
those  of  the  Decisions  I  have  referred  to,  I  think  we  shall 
find  that  this  Case  creates  a  higher  moral  obligation  to 
give  the  discovery  than  any  of  those  Cases.  In  each  of 
those  Cases  the  Parties  dealt  at  arm's  length.  The  em- 
ployer  contemplated  a  breach  of  the  Contract  by  the 
Agent,  and  stipulated  for  his  own  damages  in  case  a 
breach  of  Contract  should  take  place.  In  the  present  Case 
the  employer  surrendered  himself,  unconditionally,  to 
the  Agent*  whom  he  employed,  in  the  confidence 
that  the  agent  sustained  the  character  that  he  publicly 
assumed.  The  employer  had  no  reason  to  suspect,  nor 
had  any  means  of  detecting  the  misrepresentation  of  the 
fact,  whether  they  were,  or  not,  duly  constituted  legal 
Brokers.  Much  less  could  he  apprehend  that  they  were 
daily  and  hourly  living  in  the  violation  of  the  Law  of  the 
Country  in  so  acting,  and  that  they  kept  this  violation 
Ittrkmg  in  the  back  ground,  to  be  brought  forward,  by 
way  of  defence,  against  the  just  demands  of  those  whose 
confidence  they  invited  and  abused.  If  a  Court  of 
^uity  gives  effect  to  a  defence  so  constituted,  I  do 
not  know  that  there  can  be  any  reason  why  an  Executor 
or  Administrator,  who  has  made  oath  duly  to  administer 
the  Assets,  and  executed  a  bond  for  that  purpose,  may 
not  allege  those  matters  in  answer  to  a  Bill  of  Disco- 
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very  charging  him  with  fraudulently  tendering  an  a6-  1B07. 

count  of  the  Assets.    This  is  the  ground  upon  which 
I  act. 


I  may  here  guard  myself  by  stating  that  it  is  alwaya 
with  reluctance  that  I  have  used  expressions  which  may 
cast  imputations  on  the  Parties ;  and,  from  this  place, 
forbearance  is  most  especially  to  be  observed.  But  the 
reasons  on  which  my  decision  is  founded,  constrain  me 
to  assume,  though  hypothetically,  that  the  defence 
against  a  Discovery  in  this  Case  arises  from  the  motives. 
I  have  stated.  A  Demurrer  admits  every  fact  charged 
in  the  Bill  to  be  true,  a  plea  does  the  same,  except  in  so' 
&r  as  every  fact  is  especially  traversed.  This  particular, 
defence  (which  is  neither  Plea  nor  Demurrer)  most  be 
governed  by  the  Rules  which  apply  to  Demurrer  and 
Plea:  I  am,  therefore,  justified  in  assuming  the  truth 
of  the  facts  charged  in  the  Plaintiff's  Bill.  If  an  answer 
be  given,  satisfactorily  rendering  an  account  and  deny- 
ing the  imputed  frauds,  the  hypothetical  assumption  of 
the  fact  by  the  Court  in  the  present  discussion,  will 
fall  to  the  ground,  and  leave  no  imputation  on  the  De* 
fendants. 

Considering  the  vast  importance  of  the  present  Case 
to  the  great  commercial  interests  of  the  country,  I  have 
thought  it  best  to  hazard  a  judgment  on  the  broad 
principle  of  the  contest,  instead  of  getting  rid  of  the 
Case  on  the  technical  distinction.  But,  in  point  of 
form,  I  think  the  Exception  to  the  Maxter^s  Report  could 
not  have  been  sustained. 

The  Plaintiff  has  taken  Thirty-five  Exceptions.  The 
Master  has  allowed  them  all.     The  Exception  to  the 
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MoMtm^t  Report  is  single.  The  gliwKfl;  by  that  Ezcep- 
tioD,  arers  that  the  Maskr  ought  to  have  over^nded 
every  one  of  those  Ezceptiong.  Now,  if  it  can  be  sboim 
that  there  is  more  than  one  of  those  Thirty-five  Excep- 
tions which  may  be  allowed  against  the  Defendants, 
widioiit  either  subjectiag  themselves  to  penalties,  or 
without  impeaching  that  Rule  of  Lord  Eldon%  taking 
the  Ruk  in  its  most  unlimited  extent,  still  then,  in  point 
of  foitt|  the  piBsent  Exception  cannot  stand.  If  lliis 
Case  rested  on  the  form  only,  I  am  free  to  confess  that 
on  Aat  consideration,  I  should  give  to  tiie  DefendanGs 
tlie  opportunity  of  amending  their  Exception.  Having, 
however,  given  my  o))imon  on  the  broad  prmeiple, 
(with  an  anxious  wish  to  be  set  right  if  I  mistake  the 
prineipfe  of  the  Court)  I  will  do  no  more  than  6ver- 
Hfefe  the  Exception  to  the  Matter^  Heport,  and  direct 
tlie  Defendants  to  answer,  and  give  the  deposit  to  the 
PlMMiff. 
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LUSHINGTON  v.  SEWELL. 


31st,  35tfa,  and 

27th  June ; 

and  39th  Oct 


WUL 

Construction. 

West-India 

Estate. 


MaTHEW  GREGORY  LEWIS,  Esq.   made  his 

Will,  dated  the  5th  of  June  1812,  and  thereby  gave  to 

his  Mother,  Fanny  Maria  Lewis,  an  Annuity  or  yearly 

rent-charge  of  1,000/.  during  her  Life,  to  commence  ^^irSr  Executor. 

at  his  Decease,  and  to  be  paid,  half  yearly,  out  of  his    A  Testator  gave 

Plantations   or  Sugar-works,   Penns,    Lands,   Slaves,  all  his  Real  and 

Tenements  and  Hereditaments  in  the  Island  of  Jamaica ;  P^J^n^l  Estate 

'  to  irustees  m 

and,  subject  to  the  said  Annuity,  he  gave,  devised  and  trust,  as  to  one 

Moiety,  for  A, 
for  life,  with  Remainder  to  her  CfaUdren ;  and,  as  to  the  other  Moiety, 
for  B.  and  her  Children  in  like  manner.  By  a  Codicil  he  declared  that 
his  Estates  should  not  he  divided  equally  between  A.  and  £.,  but  in 
proportion  to  the  number  of  their  Children;  and  he  left  A.  and  fi., 
jointly,  his  residuary  Legatees.  By  another  Codicil,  in  order  to  prevent 
disputes,  he  gave  one  of  his  Estates  to  A*  and  her  Heirs,  and  the  other 
to  B.  and  her  Heirs,  the  number  of  their  Children  nearly  equalizing  the 
value  of  the  two  Estates.  In  a  subsequent  Codicil  he  mentioned  that 
he  had  bequeathed  the  first  Estate  to  A.  and  her  Children,  and  the 
second  to  jB.  and  her  Children :  held,  that  A.  and  B.  were  entitled  to 
these  Estates  for  their  Lives  only,  with  Remainders  to  their  Children ; 
and  that  they  were  not  entitled  to  the  Personal  Estate,  absolutely,  but 
for  their  Lives  only  with  Remainders  to  their  Children,  and  in  shares 
proportioned  to  the  number  of  their  Children. 

If  an  Estate  descends  subject  to  a  Mortgage,  and  the  Heir  creates  a 
new  Mortgage  for  securing  the  old  Debt  and  also  one  contracted  by  him- 
self, and  fixes  a  new  duy  of  payment,  he  makes  himself  liable  to  both 
Debts,  notwithstanding  he  exempts,  in  the  new  security,  his  Person  and 
his  Property,  except  what  is  comprised  in  the  new  Mortgage  from  hability 
•    in  respect  of  the  Debts.  ^ 

Semblcy  that  by  a  devise  of  a  West  India  Plantation,  the  Stock,  Imple- 
ments, Utensils,  &c.  upon  it,  will  pass.   ^   JJi^^^^^^ 
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bequeathed  all  bis  said  Plantations  or  Sagar-woii», 
Penns,  Lands,  Slayes,  Tenements  and  Hereditaments 
in  the  Island  of  Jamaica,  and  all  the  Cattle,  Mules, 
live  and  dead  Stock,  Plantation  Utensils  and  Imple- 
ments, and  instruments  of  Planting  and  Husbandry, 
and  all  other  Property  and  Effects  upon  or  belonging 
to  the  said  Plantations  or  Sugar-works,  Penns  and 
Lands ;  and  all  the  rest,  residue  and  remainder  of  his 
Estate  real,  personal  or  mixed,  in  possession,  remain- 
der, reyersion,  expectancy  or  otherwise  howsoever, 
unto  and  to  the  use  of  William  Luther  Sewell,  and. 
Robert  Sewell^  Esqrs.  and  Cyril  Jackson,  D.  D.  their 
Heirs,  Executors,  Administrators  and  Assigns,  according 
to  the  different  nature  and  qualities  of  the  Premises 
respectively,  upon  Trust  to  manage,  cultivate  and  im- 
prove all  his  *said  Plantations  or  Sugar-works,  Lands, 
Tenements  and  Hereditaments  in  Jamaica,  to  the  best 
advantage ;  and,  for  that  purpose,  from  time  to  time, 
to  support,  repair  and  keep  up  all  the  Works  and 
Buildings  upon  the  said  Plantations,  Peans  and  Lands, 
and  erect  new  Works  or  Buildings  when  necessary, 
and  also,  from  time  to  time,  to  purchase  and  put  upon, 
provide  and  supply  his  said  Plantations,  Penns  and 
Lands  with  all  and  every  such  Slaves,  Cattle,  Stock, 
and  other  matters  and  things  which  might  be  necessary 
for  the  keeping  up,  supporting  and  improving  the  same ; 
and  also  to  hire,  for  the  use  of  the  said  Plantations, 
Penns  and  Lands,  such  Slaves  as  they,  in  their  discre- 
tion, should  think  proper,  or  make  good  Leases  or 
otherwise,  all  which  outgoings  he  directed,  should  be 
deemed  and  considered  as  annual  contingencies  in  the 
respective  years  in  which  the  same  should  be  incurred; 
and,  as  soon  as  might  be  after  his  Decease,  to  convert 
all  his  Personal  Estate,  in  Great  Britain,  which  should 
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not  conBist  of  Monies,  Stocks  in  the  Pablic  Funds,  or 

good  Securities,  into  Money,  and  to  lay  out  and  invest 

all  the  Monies  to  arise  therefrom,  and  all  the  Monies  LusHiNOToy 

he  should  be  possessed  of  at  the  time  of  his  Decease        „ 

.        1       ^    ,  ,.     «         ,  -r,        ,  1  ,  «  .     '  S«W«LL. 

in  the  Pubuc  Stocks  or  Funds,  or  on  good  real  Secunty    ^ 
in  England,  and  to  pay  oyer  one  Moiety  of  the  clear  c  ^  - 

net  proceeds,  rents,  issues  and   profits,  interests  and 
dividends  of  his  said  Plantations  or  Sugar- works,  Penns, 
Lands,  Slaves,  Tenements  and  Hereditaments  in  Jamaica, 
and  of  all  the  Slaves,  Cattle,  Stock  and  other  Effects 
upon  or  belonging  thereto,  or  from  time  to  time  to  be 
upon  or  belonging  thereto,  and  of  the  Personal  Estate 
in  Great  Britain  converted  or  to  be  converted  as  afore- 
said, unto  his  Sister  Fanny  Maria  Lushington^  Wife  of 
Sir  Henry  Lushington,  Bart,  for  her  life,  for  her  sepa- 
rate use,  and,  after  her  decease,  to  convey,  assure, 
assign  and  make  over  one  full  moiety  or  equal  half  part 
undivided  of  all  his  said  Plahtations  or  Sugar-works, 
Penns,  Lands,  Slaves,  Hereditaments,   Cattle,  Stock 
and  other  Effects  upon  or  belonging  to  his  said  Plan- 
tations, Penns  and  Lands,  and   of  all  his  Residuary 
Real  and  Personal  Estate,  unto  the  use  of  all  the 
Children  of  Lady  Lushingtm  who  should  be  living  at 
the  time  of  her  Decease,  equally  to  be  divided  between    / 
them,  as  Tenants  in  Common,  and  not  as  Joint-tenants,    ^ 
and  their  respective  Heirs,  Executors,  Administrators 
and  Assigns,  with  Cross  Remainders  between  them, 
and,  if  there  should  be  but  One  such  Child,  then  wholly 
to  such  Child,  his  or  her  Heirs,  Executors,  Administra- 
tors and  Assigns.    The  Testator  declared  similar  Trusts 
as  to  the  other  Moiety,  for  the  benefit  of  his  Sister 
Sophia  Elizabeth  Sheddon,  Wife  of  Lieutenant  Colonel 
Sheddon,  and  her  Children ;  and  he  appointed  William 
B  H  a 
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Luther  Setoeli,  Raberi  Seivell  and  Cjfrii  J^kion,  the 
Execotors  of  his  Will. 

The  Testator  made  the  following  Oodiofls  to  his  Will. 
The  first  commenced  thus :  ''  There  will  probably  be 
found  a  Will ;"  over  which  was  interlined :  *\  It  has  been 
destroyed  since  writing  th^  following.''  .  It  then,  pro- 
ceeded :  ^  made  many  years  ago,  as.  also  another  Will 
made  since  my  Father's  deatii.  If  any  thing  contained 
in  this  Codicil  should  be  contradictory  to  any  part  of 
these  two  Wills,  it  is  my  injunction  that  the  preference 
should  be  given  to  this  Codicil,  .and  to  the  second  Will 
before  the  first.  In  other  respects  I  mean  the  instnicr- 
tioBs  contained  in  tfaofte  WSls,  ai^.to  the  dispositions  of 
my  Property,  are  io  stand  good.  I  possess,  besides 
my  two  Estates  in^Jamaica,  somei  thousand  pounds  still 
in  the  hsnds  of  my  Father's  Executors,  probably  six  or 
seventhousand  pounds."  The  TestatCMr  then,  after  giving 
several  legacies,  and  devising  his  Chambers  in  the 
Albamf  to  the  honourable  T.  SUtpleioa,  expressed  him^ 
self  as  follows : 


'*  As  I  leave  no  debts,  or  very  trifling  on^s,  of  any 
kind,  I  presume  that  there  will  be  ready  money  enough 
to  discharge  all  these  Legacies,  all  of  which  I  desire 
to  be  paid  with  the  greatest  possible  dispatch ;  but,  if 
there  should  not  be  ready  Money  enough  in  hand, 
Lthen  direct  that  the  Deficiency  should  be  supplied  by 
annually  setting  aside  the  one-half  of  the  clear  Profits 
of  my  Estates  in  Jamaica,  till  the  whole  shall  have  been 
discharged,  till  when  the  Legacies  are  to  be  discliarged 
proportionally*  It  is  my  intention  that  my  Estates 
which  I  have  bequeathed  ta  my  Sisters,  should  not  be 
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divided  equally  between  them,  bat  in  proportion  to  the  ig^^. 

number  of  their  Children  at  the  time  of  my  Decease.  * ^ 

"  M.  G.  Levoisr    LuiHiNOTOK 

SSWBAL. 

"  I  leave   my   two    Sisters,  jointly,  my   residuary 
Legatees. 

•'  John  Hatckard.  M.  G.  LewisJ* 

**  John  Hatchardf  jun. 
**  Benjamin  WoodobrowJ^ 

**  To  prevent  Disputes,  I  leave  to  my  eldest  Sister^ 
Lady  Lushingtofi,  and  her  Heirs,  my  Estate  otComtoall, 
in  Jamaica,  and    to  my  youngest  Sister,  l/tn.  John  h  --/^ 
Sheddon,  and  her  Heirs,  I  leave  my  property  in  the  "^ 

Estate  of  Hordley,  in  Jamaica,  the  numbers  of  their 
respective  Children  nearly  equalizing  the  Value  of  the 
two  Properties, 

Nov.  1st,  1815  (a).  M.  G»  JLeira* 

"  John  Hatchard, 
"  Thomas  Hatchard. 
''  John  JUU^r 

.  llie  Testator  made  another  Codicil,  dated  Maison  i  ' 
DiodaUf  Geneva,  August  20th,  1816  :  and,  with  a  view 
to  ameliorating  the  condition  of  his  Negroes,  ordered 
.that  whoever  should  be  in  possession  of  his  Estate  of 
Cornwall,  after  his  death,  should,  if  a  Man,  pass  .tbme 
months  in  Jamaica  every  third  Year,  either  in  person 

(a)  The  first  Codicil  had  no  date.     The  signatures  ant 
names  of  the  Witnesses  are  inserted  to  shew  that  the 
ments  were  intended  to  be  distinct 
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or  by  deputing  his  Son  or  one  of  his  Brothers  4  and,  if 
'  a  Woman,  that  she  should  perform  the  condition  either 
in  person,  or  by  deputing  her  Husband,  her  Son,  or 
one  of  her  Brothers,  and  that  nothing  should  dispense 
with  the  performance  of  this  condition  except  a  legal 
impossibility,  in  which  case  the  condition  should  be 
complied  with  in  the  succeeding  year,  or  as  soon  as 
it  should  be  possible  for  the  Holder  of  the  Estate  to  fulfil 
it.  But  should  the  Holder  of  the  Camwall  Estate  suffer 
three  years  to  elapse,  without  fulfilling  the  condition, 
and  without  being  preyented  by  any  legal  impossibility, 
then  he  declared  the  Estate  to  be  forfeited  to  the  next 
Heir,  who  should  receive  it  under  the  same  condition,  and, 
under  the  same  Penalty  or  Forfeiture,  to  the  next  Heir 
again,  and  so  to  pass  on,  from  Heir  to  Heir,  till  the 
Estate  should  fall  into  the  hands  of  a  person  who  was 
willing  to  hold  it  on  the  above  condition. 

The  Testator  then  proceeded  thus : — ^*  I  have  be- 
queathed my  Estate  of  Cornwall  to  my  eldest  Sister, 
and  to  her  Children  after  her  death.  If  no  one  of  these 
l^ersons  will  accept  it  on  the  above  Conditions,  or  ne- 
glect to  fulfil  it  after  acceptance,  then  I  declare  the 
Estate  to  be  forfeited  to  my  youngest  Sister,  and  to  her 
Children  after  her  death,  upon  the  same  Conditions. 
If  no  one  of  these  Persons  also  will  fulfil  Uiis  Condition, 
then  I  declare  the  Estate  to  be  forfeited  to  diat  one  of 
my  next  legal  Heirs  who  daall  be  willing  to  perform  it; 
to  be  forfeited  by  him  or  her  also  upon  non-<perfonnaBce. 
I  bequeath  my  Estate  of  Hordley  to  tny  youngest  Sister 
and  to  her  Children  after  her  death,  upon  exactly  the 
same  Condition,  of  passing  Three  Months  in  Jamaica 
once  in  every  Three  Years,  which  I  have  above  imposed 
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tneepecting  Cornwall,    And  if  no  one  of  these  Persons 
performs  this  Condition,  then  I  declare  Hordley  to  be 
forfeited  to  my  eldest  Sister,  and  to  her  Children  after 
her  death,  upon  the  same  Conditions;  and,  if  those 
Conditions  are  not  fulfilled,  then  Hordley  (as  well  as 
Cornwall)  shall  pass  to  my  next  legal  Heir  who  will 
perform  them.    Whether  I  possess  the  whole  or  only 
the  half  of  Hordiejf  at  the  time  of  my  death,  I  declare 
that  the  more  or  less  shall  make  no  difference.    In  that 
case,  I  bequeath  the  whole  of  Hordley  to  my  youngest 
Sister,  and  to  her  Children  after  her  death ;  but  I  charge 
it  with  15,000/.  to  be  equally  divided  between   the 
Children  of  my  eldest  Sister ;  to  which  purpose,  one 
half  of  the  dear  profits  of  Hordley  shall  be  devoted  till 
the  whole  15,000/.  shall  have  been  discharged.    I  also 
declare  that  any  Person  who  may  infringe  those  Re* 
gulations  which  I  have  laid  down  for  the  benefit  of  the 
Negroes  on  my  Estates  in  Jamaica^  or  who  may  dare 
to  diminish  the  Comforts  and  Indulgences  allowed  them 
by  me,  shall  forfeit  his  or  her  interest  in  those  Estates. 
)  positively  forbid  the  sale  of  any  Negro  or  Negroes 
who  may  belong  to  me  at  the  time  of  my  death. 
I  hereby  attach  my  Negroes  to  the  Estate  to  which 
they  may  belong  at  that  period,  but  allow  them  to  be 
set  Free :  And  I  declare  that  any  Person  or  Persons 
who  shall  dare  to  disobey  this  Order,  to  have  forfeited 
his  or  her  or  their  interest  in  my  Estates  in  Jamaica ; 
and  I  pronounce  such  Sales  to  be  void.    I  declare  tha^ 
the  above  Conditions  are  in  every  respect  intended  by 
me  to  apply  to  whatever  Property  in  Jamaica  may  be 
possessed  by  me  at  the  time  of  my  death,  as  well  as 
to  those  Estates  which  are  in  my  possession  at  this 
moment,*' 
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The  Testator  made  another  Codicil,  dated,  Cormtati 
House,  February  24th  1816,  containing  Directions  as 
to  the  Holidays  to  be  given  to  the  Negroes  on  the 
Cormra// Estate ;  and  another  Codicil,  dated,  Maison 
Diodati,  Geneva,  August  23d  i8i6j^by  whichhe  directed 
that,  if  the  Disposition  of  his  Jamaica  Estates  made 
upon  the  20th  of  August  should  be  found  unintelligible 
or  impracticable,  they  should  be  given  in  Trust  to 
the  Lord  Chancellor  for  the  time  being,  who  was  to 
appoint  a  Person  to  reside  upon  each  of  them,  to  pro- 
tect the  Negroes  from  oppression.  For  doing  which, 
he  was  to  receive  such  a  portion  of  the  Profits  of  the 
Estate  as  the  Lord  Chancellor  should  think  a  recom- 
pence ;  and  that  the  Remainder  should  be  distributed 
among  his  Sisters  and  their  Children,  in  such  Propor- 
tions as  (bieTjord  Chancellor  should  think  most  just  and 
beneficial ;  and  that  no  Negroes  should  be  sold  off  Ins 
Estates,  nor  removed,  except  by  their  own  expreps 
desire. 


The  Testator,  at  the  time  of  making  his  Will,  was 
seised  in  fee  of  a  set  of  Chambers  in  the  Albany ;  of 
a  Plantation  in  Jamaica,  called  Cornwall ;  of  600  Acres 
of  Waste  Land  in  the  same  Island ;  and  of  an  undivided 
Moiety  of  another  Plantation  there,  called  Hordley. 

By  an  Indenture,  dated  the  8th  of  March  1766,  the 
Cornwall  Estate  was  charged,  by  William  Lewis,  the 
late  Grandfather  of  the  Testator,  with  the  payment  to 
Thomas  and  Stephen  Fuller,  of  8,000/.  and  Interest. 

By  Indentures,  dated  the  igth  and  20th  of  December 
1791,  after  reciting  that  the  original  Debl^  with  other 
Sums  advanced,  amounted  to  20;ig8/.  6  s.  11  J.,  the 
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fexecutors  of  William  Letois,  together  with  the  Fullers^ 
conveyed  the  Cornwall  Estate  to  Richard  Watt,  by  way 
of  Mortgage,  for  securing  to  him  the  repayment  of 
the  last^mentioned  Sum  and  some  further  advances, 
amounting  in  the  whole  to  24,000/.,  with  Interest. 

By  an  Indenture,  dated  the  25th  day  of  April  1807, 
the  mortgaged  Premises  were  conveyed,  to  Philip  John 
Miles,  subject  to  the  Proviso  for  Redemption  contained 
in  the  Indenture  of  the  20th  of  December  1791. 

By  an  Indenture,  dated  the  20th  of  May  1813,  the 
Testator  confirmed  the  last  Mortgage,  subject  to  a  Pro- 
viso that  his  Person  and  Property,  except  the  Cornwall 
Estate,  should  not  be  liable  to  the  Payment  of  the 
Mortgage  Money  and  Interest.  On  the  3 1  st  of  October 
1817,  the  Testator  agreed  to  Purchase,  of  George  Scott 
and  Mathew  Henry  Scott,  the  other  Moiety  of  the 
Hordley  Estate,  for  32,000/.  to  be  paid  and  secured  by 
T.  and  J.  Plummer,  on  the  Testator's  behalf,  as  follow^ : 
16,000/.  on  the  30th  of  June  then  next,  and  the  Re- 
mainder by  three  Annual  Instalments,  and  to  be  secured 
by  the  Bond  of  T.  and  J.  Plummer ;  but  the  Testator,  or 
any  other  Property  of  his,  was  not  to  be  responsible-^o 
itkelScotts,  for  the  Purchase  Money,  or  to  the  Plummer^, 
for  what  they  might  advance  in  respect  of  it. 

By  an  Indenture,  dated  the  31st  of  October  1817, 
made  between  the  Testator  of  the  one  part,  and  the 
Plwmners  of  the  other  part,  after  reciting  the  agreement, 
and  that  the  Plummers  had  agreed  to  pay  off  the  Mort- 
gage Debt  of  24,000/.  and  the  Interest  then  due  to 
Miles,  and  to  pay  the  32,000/.  to  the  Swtts,  and  that, 
to  secure  the  Repayment  thereof^  the  Testator  had 


443 
1827. 

' V ' 

lusbivgtok 
Sewell. 


CASES  IN  CHANCFRY. 

agreed  to  execute  to  the  Plummen  a  Mortgage  ist 
Cornwall  and  of  his  Moiety  of  Hordleyf  and  that  the 
other  Moiety  should,  on  the  completion  of  the  Purchase, 
be  conveyed  to  the  Plummers,  in  fee,  by  way  of  Security 
for  their  Advances  in  respect  of  the  Purchase,  and  that 
it  had  also  been  agreed  that,  during  the  Testator's  life, 
his  Person  and  all  his  Property  out  of  Jamaica  were  not 
to  be  subject  to  the  Payment  of  the  Monies  advanced 
or  to  be  advanced  by  the  Plummers,  the  Testator  con- 
veyed the  Cornwall  Plantation,  subject  to  the  Mortgage 
for  24,000 /.»  and  his  Moiety  of  the  Hordley  Plantation, 
to  the  Plummers,  in  fee»  subject  to  a  Proviso  for  Re- 
demption on  Payment  by  the  Testator,  in  his  Life-timep 
or  by  his  Heirs,  Executors,  8ic.  within  Six  Months  after 
his  Decease*  of  all  such  Sums  as  the  Plummers  diould 
pay  in  discharge  of  the  24,000/.  due  to  Miles,  or  of  the 
32,000/.  to  the  ScMs,  or  on  account  of  the  Comwali 
Plantation,  or  of  the  Testator's  Moiety  of  Hordley,  or 
of  the  other  Moiety  agreed  to  be  purchased,  or  to  or  on 
account  of  the  Testator,  his  Heirs,  Executors*  &c.  with 
Interest,  at  Six  per  Cent. ;  and  the  Testator  covenanted, 
with  the  Plummers^  that  his  Heirs*  Executors,  Adminis* 
trators,  or  Assigns,  would,  within  Six  Calendar  Months 
after  his  Decease,  pay  to  the  Plummers  all  such  Sums 
as  should  be  advanced  by  them  in  discha^  of  Miles^s 
Mortgage*  or  should  be  paid  by  them  to  the  Scotls  in 
respect  of  the  32,000/.  agreed  to  be  given  for  the  Pur- 
chase of  the  Moiety  of  Hordley ;  and  also  all  such  Sums 
asshould  at  any  time  thereafter  become  due  to  the  Plum* 
mers  for  any  Advances  they  might  make  for  the  Manage^ 
ment  or  Cultivation  of  the  Plantations,  or  otherwise, 
on  the  Testator's  account;  and  also  diat  the  Testator^s 
Heirs*  Executors,  or  Administrators,  should,  within  Six 
Calendar  Months  after  his  Decease  pay,  to  the  Plummers, 
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Interest,  for  the  same  seVerai  Sums,  at  Six  per  Cent. 
And  the  Deed  also  contained  a  Covenant,  on  the  part  of 
the  Testator,  to  consign  the  Produce  of  the  Plantations 
to  the  Plummers,  so  long  as  any  thing  should  remain 
due  to  them,  in  trust  to  Sell,  and  out  of  the  Proceeds  to 
pay  the  Amount  of  the  Contingencies  that  they  might 
Aimishy  and  to  retain  such  Sums  as  they  might  Advance, 
or  pay  or  become  liable  to,  for  or  on  account  of  the  said 
Plantations,  Moieties,  and  Premises,  and  to  indemnify 
themselves  against  all  Sums  of  Money  which  they  should 
become  liable  to  pay  in  pursuance  of  any  Bill  of  Exr 
change  to  be  drawn  from  the  Island  of  Jamaica  op 
account  of  the  Estates,  and  then  to  reimburse  themselve9 
the  Interest  due  on  the  Sums  owing  to  them  in  respect 
of  any  Payments  or  Advances  which  should  have  been 
made  by  them  on  any  of  the  accounts  before  mentioned^ 
and  to  pay  over  the  Surplus  Proceeds  of  the  Consign 
ments  to  the  Testator ;  provided  that,  after  the  Testfttor's 
death,  all  the  Monies  to  be  produced  from  the  Consign- 
ments should  be  applied  in  Payment  of  all  (he  Pripcipal 
Monies  to  become  due  to  the  Plummers,  on  any  of  the 
accounts  aforesaid,  and  the  Interest  thereof:  And  the 
Indenture  ^so  contained  a  Proviso  that  nothing  therein 
contained,  or  in  a  Bond  of  even  date,  should  make  tl)e 
Testator  personally  liable,  during  his  Life,  or  any  of  his 
Property,  except  the  Produce  of  the  Moiety  of  Hordley, 
contracted  to  be  purchased  (which  it  was  thereby  agreed 
should  be  applied  in  Liquidation  of  the  Purchase  Money, 
and  then  of  the  other  Advances  mode  by  the  Plummen), 
liable  to  the  Payment  of  the  Sums  thereby  secured. 
The  Testator  executed,  at  the  same  time,  a  Bond  to  the 
Plummers,  conditioned  to  be  void  on  Payment,  by  hi3 
Representatives,  within  Six  Months  after  his  Decease, 
of  the  Sums  secured  by  the  last  Indenture. 
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with ;  and  that  the  Moiety  of  the  Stock  and  Personal 
Chattels  and  Effects  belonging  to  the  undivided  Moiety 
of  Hordley,  was  subject  to  the  Trust  of  the  Will. 

Sir  Henry  LusKngtonj  by  his  answer,  said  that  so 
much  of  the  Testator's  Will  as  related  to  the  disposition 
of  the  {Plantations,  and  the  Slaves  and  Stock  thereon, 
was  revoked  by  the  Codicil  of  the  ist  of  November 
181.5;  and  that,  by  virtue  of  that  Codicil,  the  Plaintiff 
was  entitled  to  an  Estate  in  fee  in  the  Cornwall  Plan- 
tation and  the  Slaves  thereon,  and  absolutely  entitled 
to  the  Stock  and  Effects  belonging  thereto;  and  he 
claimed  such  Right  and  Interest  in  the  said  Plantation, 
Slaves  and  Stock,  as  he  was  entitled  to  by  his  marital 
Rights. 

Colonel  Sheddon,  who  had  taken  out  Letters  of  Ad- 
ministration to  his  Wife,  who  died  after  the  institution 
of  the  Suit,  claimed,  by  his  answer,  to  be  Tenant  by 
the  courtesy  of  all  the  Testator's  Real  Estates  in  which 
his  late  Wife  took  an  Estate  of  Inheritance,  either  as 
Devisee  or  as  one  of  the  Co-heirs,  and  to  be  entitled  to 
such  parts  of  the  Personal  Estate  as  his  late  Wife  was 
entitled  to,  and  to  the  Implements  and  Crops  which  were 
on  such  parts  of  the  Estates  as  it  might  appear  that  his 
late  Wife  was  entitled  to  for  her  Life  only. 

Mr.  Sugden  and  Mr.  Pemberton,  for  the  Plaintiff: — 

The  first  Question  is,  out  of  what  Fund  the  Arrears 
of  the  Annuity  of  1,000/.  given  by  the  WiO  to  the  Tes- 
tator's Mother,  must  be  paid.  It  is  clear  that,  as  the 
Testator  has  directed  this  Annuity  to  be  payable  out  of 
all  his  Plantations  or  Sugar  Works,  Penns,  Lands,  Slaves, 
Tenements  and  Hereditaments  in  the  Island  of  Jamaica, 
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the  Arrears  must  be  paid  out  of  the  Plantations  of 
which  the  Testator  was  seised,  pro  rata. 

The  next  Question  is  what  interests  the  Testator's 
two  Sisters  take  in  the  Real  and  Personal  Estates, 
fiy  his  Will  he  makes  his  Real  and  Personal  Estates  one 
general  Fund,  and  as  to  one  Moiety  of  that  Fund  he 
declares  Trusts  for  the  benefit  of  Lady  Lushingtonf  for 
her  Life,  and  after  her  decease,  for  her  Children  living 
at  her  decease  ;  and  he  declares  similar  Trusts,  as  to  the 
other  Moiety,  for  the  benefit  of  Mrs.  Sheddon  and  her 
children  ;  and  he  attempts  to  create  cross-remainders 
between  the  Children  of  both  those  Ladies  ;  but  as  he 
had  before  disposed  of  the  Fee,  there  can  be  no  cross- 
remainders.  If  this  had  been  the  only  testamentary 
disposition,  there  would  have  been  no  difficulty  in  de- 
ciding upon  the  Rights  of  the  Parties.  But  then  we 
come  to  the  second  Codicil,  in  which  the  Testator  isays 
that  it  was  his  intention  that  the  Estates  (meaning  the 
Real  Estates)  which  he  had  bequeathed  to  his  two 
Sisters,  should  not  be  divided  equally  between  them, 
but  in  proportion  to  the  number  of  their  Children  at 
his  decease ;  and  then  comes  this  important  line : 
''  I  leave  my  two  Sisters  jointly  my  residuary  Legatees." 
This  revokes  the  disposition  of  the  Residue,  contained 
in  the  Will,  and  substitutes  for  it  a  disposition  to  the 
two  Sisters  as  Joint-tenants.  Now  it  is  perfectly  clear 
that  the  Testator  ibtended  to  dispose  of  something.  By 
his  Will  be  had  made  a  disposition  of  the  whole  of  his 
Personal  Estate,  as  well  as  of  the  whole  of  his  Real 
Estate.  There  was,  therefore,  no  property  excluded 
out  of  the  Will  to  which  that  Clause  in  the  Codicil 
could  apply.    Now  if  there  be  two  Clauses  in  different 
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Instruments^  and  the  Clause  in  the  latter  is  inconsistent 
with  that  in  the  fonner,  it  must,  of  necessity,  in  order 
to  have  any  operation,  operate  as  a  revocation  of  the 
Disposition  contained  in  the  former  Clause.  If  the  Re- 
siduary Clause  in  the  Will  did  not  dispose  of  the  whole 
Personal  Estate — ^if  there  is  any  thing  that  would  satisfy 
the  bequest  in  the  Codicil,  it  might  be  contended  that 
theTestatordid  not  intend  to  alter  the  Disposition  which 
he  had  already  made  of  his  general  Personal  Estate. 
But  it  is  impossible  to  adopt  that  Argument,  because 
the  Will  contains  a  Disposition,  in  the  most  ample  and 
unqualified  terms,  of  the  whole  of  his  Real  and  Personal 
Property ;  so  that,  in  order  to  give  any  effect  to  the 
Words  in  this  Codicil,  it  is  perfectly  clear  that  the 
Court  must  construe  them  in  their  most  extensive  sense, 
that  is,  consider  them  as  having  revoked  the  Disposition 
made  of  his  Residuary  Estate,  by  his  Will,  and  substi- 
tuted a  new  Disposition  for  the  benefit  of  the  two 
Ladies.  It  is  clear  that  when  the  Testator  made  this 
Codicil  he  intended  to  alter,  most  essentially,  all  the 
Dispositions  he  had  made  in  his  Will,  except  that 
which  gives  an  Annuity  to  his  Mother,  and  to  make  an 
entirely  new  disposition  of  his  Property.  Accordingly, 
the  whole  of  the  Real  Estate,  with  the  exception  of  the 
600  Acres  of  Waste  I^md,  is  otherwise  disposed  of  by 
this  Codicil.  The  Albany  Chambers  are  given,  for  Life, 
to  Mr.  Stapleton\\  and  the  whole  Residue  of  the  Real 
Estate  is  given  to  Lady  Lwhington  and  Mrs.  Sheddon,  in 
proportion  to  the  number  of  their  Children.  With  re- 
spect to  the  Residue  of  the  Personal  fEstate,  if  the 
Court  should  think  that  the  two  Legatees  were  not 
Joint-tenants  but  Tenants  in  common  of  it,  then  we 
submit  that  the  Testator  intended  that  they  should  take 
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it  in  Shares  proportioned  to  the  numbers  of  their  Chil- 
dren,  and  consequently  Lady  Lushington  will  be  entitled 
to  two  thirds^  and  Mrs.  Sheddon  to  one  third. 

The  Testator  then  gives  his  Estate  of  Cornwall  to 
Lady  Lushington  and  her  Heirs,  which  gives  her  the  Fee 
iu  this  Estate,  and  in  the  Slaves  belonging  to  it.  It  is 
dear  that  the  Slaves  passed  with  the  Estate.  By  the 
LdLW  o(  Jamaica f  they  are  Real  Estate:  and  a  subse- 
quent Codicil  directs  that  the  Slaves  shall  not  be  re- 
moved from  the  Estate.  But  the  Stock  and  ElBTects  on 
the  Plantations  do  not  pass  with  the  Plantations, 
unless  there  is  some  Law  in  Jamaica  which  makes 
a  distinction  between  such  Chattels  and  the  Stock  and 
Effects  on  a  Farm  in  this  Country.  [The  Vice-Chau" 
cellar:  May  there  not  be  some  sense  attached,  by  usage, 
to  the  Word  ^'  Plantation/'  so  as  to  make  it  include  the 
Articles  in  question  ?]  Under  a  Devise  of  a  Plantation 
there  is  no  greater  convenience  in  holding  that  the 
Stock  and  Effects  upon  it  pass,  than  there  would  be 
in  holding  that,  under  a  devise  of  a  Farm  in  this 
country,  the  Horses^  Carts,  and  other  Implements 
would  pass. 

The  only  Words  upon  which  an  Argument  can  be 
founded  in  support  of  the  interest  claimed  for  the  Chil- 
dren of  Lady  LusMnglton  and  Mrs.  Sheddon^  are  those 
in  which  he  directs  that  in  all  other  respects  the  condi- 
tions of  the  former  Bequest  are  to  be  adhered  to.  But 
there  are  other  conditions  to  which  this  direction  may 
be  applied.  When,  however,  we  look  at  the  Codicil 
of  the  20th  August  1820,  it  must  be  admitted  that 
Lady  Lushington^s  Claim  to  the  Fee  in  the  Cornwall 
Estate  is  considerably  shaken,  and  that  she  must  be 
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1827.  content  with  being  either  Tenant  for  life,  or,  at  the 

'        •        '     ritmost,  Tenant  in  Tail  of  that  Estate. 

LUSIIINGTOH 

S  \  EtL  ^^**  ^  *^  ^®  regulations  which  the  Testator  ha» 

made  in  this  Codicil,  for  ameliorating  the  condition  of 
his  Slaves.  All  the  conditions  which  the  Testator  has,, 
with  this  vi«w^  imposed  upon  his  Devisees,  are  void  iu 
all  respects ;  as  it  is  an  attempt  to  create  a  perpetual 
Obligation  and  Condition.  [The  Vice  Chancellor :  Is  not 
the  Condition  good  for  the  life  of  the  Tenant  for  life?] 
It  might  have  been  good  if  it  had  been  so  restricted  ; 
but  it  is  not.  The  whole  provision  is  one  entire  Clause. 
And  Lord  Eldon,  C.  decided  in  Marshall  v.  HoUotoayib), 
that,  where  some  of  the  Linutations  in  an  Instrument  are 
good,  and  some  bad,  the  latter  can  not  be  separated 
from  the  former,  but  that  they  are  void  in  toto.  Lord 
Southampton  v.  Marquis  of  Hertford  (c)  is  an  authority 
to  the  same  effect. 

The  debt  of  24,000  /.  was,  we  admit,  originally  created 
by  the  Testator's  Grandfather.  But  the  Testator,  by  his 
subsequent  transactions,  made  that  debt  his  own.  For 
he  blended  it  with  monies  that  he  himself  borrowed. 
He  entered  into  a  new  contract,  fixed  a  new  time  of  pay- 
ment, and  so  made  it  entirely  his  own  personal  debt. 
Although  he  was  not  liable,  even  by  the  Deed  of  1813, 
to  pay  this  24,000/.,  by  the  effect  of  the  subsequent 
instruments  be  became  bound  to  pay  it.  He  borrowed 
24,000/.  in  order  to  pay  off  Miks,  and  engages  to  repay^ 
not  only  this  sum,  but  a  further  sum  of  32,000/.  which 
he  borrowed  for  the  purpose  of  purchasing  the  undivided 
Moiety  of  the  Horsey  Estate;    and  then  he  agrees 

(i)  2  Swanst.  432.  (c)  2  V.  &  B.  54. 
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with  the  vendors,  not  that  they  shall  take,  as  their 
security,  a  transfer  of  Mile^B  Mortgage,  bat  that  he  will 
make  to  them  a  new  Mortgage,  not  of  that  Estate  alone, 
but  of  the  Cornwall  Estate,  his  own  Moiety  of  the 
Hordhy  Estate,  and  the  other  Moiety  which  he  had 
agreed  to  purchase.     Then,  instead  of  the  Cornwall 
Estate  being  subject  to  the  same  Equity  of  Redemption 
as  it  was  before  this  transaction,  he  engages  that  this 
Estate  shall  be  subject  to  a  Redemption  within  six 
months  after  his  own  death,  on  payment  by  his  repre- 
sentatives, not  of  the  ^4,000  /.,  but  of  the  whole  of  the 
advances  which  the  Plummers  had  agreed  to  make  to 
him,  personally  and  individually,  and  he  enters  into  a 
Covenant  and  gives  a  Bond  for  further  securing  these 
advances.    Donisthorpe  v.  Porter  (d). 

The  cases  in  which  the  Personal  Estate  of  the 
owner  of  land  subject  to  a  Mortgage,  is  not  liable 
to  pay  the  debt,  are  where  the  land  descends  or 
is  purchased  subject  to  the  debt,  or  where  the 
owner,  on  the  Mortgage  being  assigned,  covenants 
to  pay  the  debt.  Coventry  v.  Coventry  (e),  Evelyn 
V.  Evelyn  (f),  TweddelH.  Tweddell(g).  But  wherever 
there  is  a  new  Contract  between  the  owner  of  the  land 
and  the  lender  of  the  money,  and  a  new  Equity  of 
Redemption  is  reserved,  the  Court  will  put  a  different 
construction  upon  the  acts  of  the  parties,  and  hold  the 
debt  to  be  followed  by  all  the  usual  consequences  of 
a  debt  (A),  Woods  v.  Huntingford(h).  In  Waring  v. 
Ward(i),  Lord  Eldon,  C.  seems  to  sanction  the  rule  as 
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(/)    flP.W.  222. 

(/)  Ibid.  659. 


(g)  2  Bro.  C.  C.  101  &  152. 

(Ji)  3  Ves.  128. 

(i)  5  Ves.  670,  and  7,  332. 
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laid  down  by  Lord  Mvanley,  M.  R.  in  the  preceding 
case.    The  case  of  The  Earl  of  Oxford  y.  Lady  Rodney  {k} 
is  precisely  in  point,  and  is  an  express  authority  for 
deciding  this  question  in  favour  of  the  Plaintiff.    The 
Deed  of  October  1817,  contains  an  express  recital  of 
a  Contract,  between  the  Testator  and  Messrs.  Plummer, 
for  the  loan  of  the  money  to  tlie  Testator ;  and  there  is 
a  new  Mortgage  made,  and  a  new  day  of  payment 
named ;  and  the  sum  lent  is  much  greater  than  that 
originally  borrowed.    The  32,000/.  was  clearly  a  Per- 
sonal debt  of  the  Testator:   no  distinction  is  made 
between  that  sum  and  the  24,000  /•    The  repayment  of 
both  those  sums  is  provided  for  in  the  same  Wij,  both 
of  them  are  secured  by  the  same  Bond.    This  is  not  a 
case  in  which  Mr.  Miles  wished  to  have  his  money  paid 
off.    In  all  probability  he  would  have  been  glad  to  let 
it  remam,  as  it  drew  after  it  the  Consignments  of 
this  very  large  Property.     The  fund,  therefore,  which 
is  first  applicable  to  pay  this  debt  is  the  Testator^s 
general  Personal  Estate.    The  next  is  the  descended 
Estate,  namely,  the  moiety  of  the  Hordley  Plantation, 
which  the  Testator  purchased  after  the  date  of  his 
Will ;  and  the  last,  the  devised  Estates. 


But  if  the  Court  should  think  that  the  personal 
Estate  is  not  appUcable  to  the  discharge  of  this  debt, 
but  that  the  burden  must  be  borne  by  the  Estates 
on  which  it  was  originally  charged,  then,  as  the  Tes- 
tator has  declared  that  his  Estates  should  not  be 
divided  equally  between  his  two  Sisters,  but  in  proper- 

(k)  14  Yes.  417.  Upon  the  question  here  discussed,  see 
Mr.  £deD*8  Note  on  the  Case  of  Domsthorpt  v.  Porter^  in  the 
«d  vol.  of  his  Reports,  p.  164;  and  the  Notes  by  Mr.  Cox 
and  the  last  Editors,  ^  P.  W.  664,  5. 


CASES  IN  CHANCERY- 

lion  to  the  number  of  their  Children,  the  Court  is 
bound  so  to  apportion  the  debt  between  the  two  Estates 
as  to  effectuate  the  Testator's  intention.  The  Testator 
never  treats  the  debt  as  a  charge  upon  the  Cornwall 
Estate  exclusively.  By  his  Will,  he  gives  that  and  the 
Hordley  Estate,  together  with  his  personal  Estate,  to 
Trustees  in  Trust,  as  to  one  Moiety  for  Lady  Lushing-- 
ton  and  her  Children,  and  as  to  the  other  Moiety,  for 
Mrs.  Sheddon  and  her  Children.  So  that  each  class  of 
cestuis  que  Trust  would  have  borne  half  the  Debt. 
When  the  Testator  conies  to  the  second  Codicil,  he 
says,  that  the  Estates  shall  be  divided  between  his 
Sisters  in  proportion  to  the  number  of  their  Children. 
This  would  have  thrown  the  24,000  /•  over  both  the 
Estates.  He  then  takes  upon  himself  to  make  the 
division,  which  is  merely  a  completion  of  his  intention 
expressed  in  the  Second  Codicil.  The  Plaintiff  is 
therefore  entitled  to  have  this  Debt  throvm  upon  both 
these  Estates. 
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As  to  the  32,000  /.  paid  for  the  Moiety  of  Hordley, 
the  Testator  made  that  Moiety  a  security  for  the 
Purchase  Money.  That  Moiety,  therefore,  being 
itself  pledged  for  the  Debt,  must  bear  its  own 
burthen,  and  be  the  primary  fund  for  payment  of  the 
Debt. 


The  Vice-Chancellor  : — 

There  is  some  doubt  in  my  mind  whether  the 
Plantation  Implements  and  Utensils  could  be  attached 
to  the  Personal  Estate :  and  I  am  inclined  to  think 
that  there  is  a  sense  annexed  to  the  word  ''  Planta- 
tion" which  makes  it  include  the  Implements  and 
Utensils. 
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The  reason  for  holding  that  the  Implements  and 
Utensils  pass  under  the  devise  of  the  Plantation,  is 
founded  on  convenience  only :  and,  upon  that  principle, 
it  might  he  contended  that  the  furniture  in  a  house 
upon  the  Plantation  would  pass,  as  it  is  very  incon- 
venient to  have  a  house  without  furniture,  or  that  by 
a  devise  of  a  Farm  the  Implements  of  Husbandry  used 
in  its  cultivation  would  pass. 

[The  Vice-Chancellor  : — 

Suppose  it  had  been  a  devise  of  the  Plantation  with 
its  appurtenances  ?] 

The  word  appurtenances  would  be  satisfied  by  hold** 
ing  it  to  mean  that  which  is  appurtenant  to  the  Plan- 
tation, as  Real  Property,  and  would  not  include  what 
is  Personal  and  not  Real  Estate. 


If  a  Testator  devise  his  Farm  as  it  is  then  in  his 
possession,  it  is  quite  clear  that  not  one  single  item  of 
Personal  Estate  would  pass.  When  he  speaks  of  his 
Farm  in  his  possession,  he  is  speaking  of  a  quantity  of 
Land  in  the  course  of  cultivation.  Besides,  we  do  not 
contend  that  the  Plantations  are  to  be  stripped  of 
their  Mills  and  Furnaces,  or  of  any  thing  else  that  is 
attached  to  the  Freehold.  All  that  we  contend  is,  that 
live  Stock  and  Implements  of  Cultivation  and  Pro- 
perty of  that  description,  which  is  not  in  any  sense 
annexed  to  the  Freehold,  do  not  pass  under  the  devise 
of  the  Plantation.  Now,  unless  there  is  some  express 
law  in  Jamaica  which  introduces  a  distinction  be- 
tween the  construction  put  upon  the  words  in  question, 
in  that  Island,  and  in  this  Country,  there  can  be  no 
doubt  upon  this  point,  unless  words  are  found  in  the 
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<^ttlar  articles  to  these  particular  Estates. 


[The  Vice-Chancellor: — 
Although  positive  enactment  may  not  have  -done  it, 
may  not  ordinary  usage  have  some  eflfect  ?] 

If  in  the  Island  there  is  a  particuhtr  sense  put  on  par- 
ticular words,  that  must  be  by  the  decision  of  the 
Courts,  and  not  by  the  general  understanding  of  man- 
kind as  to  the  Law.  Wherever  a  Plantation  is  con- 
veyed, the  Slaves,  Stock  and  Implements  are  mentioned, 
for  the  purpose  of  passing  what  would  not  pass  under 
the  devise  of  the  Plantation. 

Mr.  Kindersley,  for  the  defendant  Sir  Henrjf  Lush- 
ington : — 

As  Sir  Henry  Lushuigton  may  sunrive  Lady  Lushington^ 
it  is  important  for  him  to  contend  that  his  Wife  took  an 
Estate  of  Inheritance,  and  not  for  Life  only,  in  the  Tes- 
tator's Estates,  as  he  will  then  be  entitled  to  be  Tenant 
by  the  courtesy  of  that  Property. 

It  must  be  admitted  that,  under  the  Will,  Lady 
Ludiirigton  would  be  entitled  to  the  Rents  of  a 
Moiety  of  the  Cornwall  Estate,  and  of  a  Moiety  of 
a  Moiety  of  the  Hordky  Estate,  for  her  separate 
use,  for  her  life.  By  the  first  Codicil,  the  Testator, 
who  had  then  learnt  that  Lady  Lushington  had  a 
greater  number  of  Children  than  Mrs.  Skeddan,  di- 
vided his  Property  between  them  in  proportion  to 
the  number  of  their  Children.  There  can  be  no 
doubt  that,  if  this  Codicil  stood  alone,  there  would 
be  no    alteration    in   the  quantity  of  estate   which 
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Lady  LuMngton  was  to  take.  Then  the  second  Codicil 
revokes  the  former  devise  of  those  Estates,  and  gives 
Lady  Lushington  an  Estate  in  Fee-simple.  The  direction 
that  the  conditions  of  the  former  bequests  should  be 
adhered  to,  had  reference  to  the  charge  of  ifiooL  a  year 
in  favour  of  the  Testator's  Mother.  It  may,  perhaps, 
be  contended  that  another  of  the  conditions  tliat  were 
to  be  adhered  to  was,  that  Lady  Lushington,  so  long  as 
she  lived,  should  have  the  Estates  for  her  separate  use. 
Still  that  would  not  prevent  her  Husband  from  having 
his  courtesy.    Roberts  v.  Dixwell  (jt)^ 

In  the  third  Codicil,  however,  the  Testator  says: 
"  I  have  bequeathed  my  Estate  of  Cornwall  to  my 
eldest  Sister,  Lady  Lushington,  and  to  her  Children 
after  her  death.*^  This  makes  her  Tenant  in  Ta3 ;  for^ 
wherever  a  Testator  indicates  an  intention  to  give  an 
Estate  of  Inheritance  confined  to  a  particular  class 
of  Heirs,  as  the  issue  of  the  body  of  the  Devisee,  the 
Courts  have  held  that  the  Devisee  takes  an  Estate 
Tail.    Hodges  ▼.  Middleton (m),  Davie  ▼.  Stevens(n). 

The  construction  I  am  contending  for  is  confirmed  by 
the  Codicil  in  which  the  Testator  gives  the  Estates  to 
the  Lord  Chancellor  {or  the  time  being..  For  he  directa 
that  the  profits  of  the  Estates,  after  recompensing  the 
person  who  shall  reside  on  the  Estates,  shall  be  divided 
between  his  Sisters  and  their  Children,  thas  showing 
that  he  understood  that  he  had  given  an  Interest  in  the 
Estate  to  the  Children. 


(/)  1  Atk.  606;  see  particularly  609. 
(to)  Doug.  415, 
</i)  Doug.  306. 
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The  next  question  that  relates  to  the  Real  Estate,  is 
as  to  the  Moiety  of  Hordky.  As  that  was  purchased 
after  the  date  of  the  last  Codicil^  it  descended  to  the 
two  Sisters,  in  equal  Moieties.  The  only  other  Real 
Estates  are  the  Chambers  in  the  Albany,  and  the  600 
Acres  of  Waste  Land.  These,  subject,  as  to  the  Cham- 
bers, to  the  Life  Estate  of  Mr.  Thomas  Stapleton,  vested 
in  the  Trustees  under  the  residuary  devise  in  the  Will, 
but  controlled  by  the  first  Codicil,  which  directs  the 
Testator's  Estates  to  be  divided  between  his  Sisters,  in 
proportion  to  the  number  of  their  Children. 
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Next,  as  to  the  Personal  Estate.  The  first  question 
is,  whether  the  Stock  on  the  Plantations  is  to  be  con- 
sidered as  Personal  Estate,  or  as  annexed  to  the  Real 
Estates  by  virtue  of  the  Will  and  Codicils.  It  has 
been  said  that  a  Devise  of  a  Plantation  will  pass  all 
the  Stock  and  Effects  on  it;  but  it  will  no  more  pass 
them  than  a  Devise  of  a  Farm  will  pass  all  the  Imple- 
ments upon  it.  The  word  used  by  the  Testator,  in  the 
second  Codicil,  when  he  devises  the  Cornwall  and 
Hardley  Plantations,  is  "  Estate,'*  and  not "  Plantation/' 
The  Argument,  therefore,  does  not  arise.  The  passage 
in  the  Will,  too,  by  which  he  devises  the  Plantations 
to  the  Trustees,  shows  that  he  did  not  intend  that,  by 
the  word  '^  Plantations,''  the  Stock  and  Effects  should 
pass ;  for,  if  he  had  conceived  that  he  had  devised  the 
Stock  by  the  devise  of  the  Plantation,  he  need  not 
have  added,  as  he  did,  the  words  ^'  Mills,"  8cc. 


Then  there  is  another  question  as  to  the  Personal 
Estate,  which  is,  whether  or  not  the  Stock  and  Imple- 
ments on  the  Real  Estate  are  to  be  considered  as  having 
passed  under  tha  Residuary  Clause  in  the  CodiciL 
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Now  the  Residuary  Qause  in  the  Cpdidl  13  iacon- 
flisteut  with  the  same  Clause  indie  Will.  The  former, 
therefore,  must  prevail;  and  the  Stock  on  the  fian- 
taitjoiis  passes  by  it.  If  that  be  so,  the  two  Sisters 
were  Joint  Tenants  of  the  Personalty;  and  the  whole 
now  belongs  to  Lady  LutddngtOH*  At  least,  the  Per- 
sonal Property  must  be  divided  between  the  Ksters 
according  to  the  number  of  their  Children ;  and  they 
take  dieir  Shares  absolutely,  and  not  for  their  lives 
only. 

The  Testator  made  the  charge  of  24,000  /.  his  own 
Debt:  and  such  of  the  Charges  as  are  still  subsisting 
must  be  home  by  the  two  Estates  in  proportion  to  their 
values. 

Mr.  Lovat  and  Mr.  Preston,  for  the  C^dren  of 
Sir  Henry  and  Lady  LushingUm:-^ 

The  Will  consists  of  two  parts.  In  the  first  the 
Testator  gives  an  Annuity  to  his  Mother :  the  remainder 
is  occupied  by  the  disposition  to  his  Sisters  and  their 
Children ;  and  he  takes  anxious  care  that  the  Sisters 
should  have  th^r  Shares  for  their  separate  use,  and 
that  they  should  have  no  power  to  alienate  them. 
When  the  Testator  says,  in  the  Codicil,  that  it  was  his 
intention  that  the  Estates  he  had  bequeathed  to  his 
Sisters  should  be  divided  between  them  in  the  propor- 
tion of  their  Children  at  the  time  of  his  decease,  he 
meant  that  they  should  nevertheless  take  the  same 
interests  in  their  Shares  as  he  had  given  them  by  his 
Will.  The  reason  which  the  Testetor  assigns  for 
altering  the  disposition  in  his  Will,  does  not  require 
that  the  quantity  of  Estate,  but  only  that  the  Shares 
^ould  be  different ;  and  throughout  these  Instruments 
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the  Testator  appears  to  consider  the  Children  as  pro- 
vided for.  Thea^  in  die  next  Codicil,  he  says :  '^  This 
is  in  lien  of  leaving  the  two  Sisters  both  those  Estatefi 
jointly."  And,  when  he  directs  that,  in  every  other 
respect,  the  conditions  of  the  former  Bequest  are  to 
be  adhered  to,  the  point  is  made  still  clearer;  for,  by 
''  Conditions''  he  meant  "  Limitations,''  inasmuch  as 
there  is  no  Condition  to  be  found  in  the  Will.  The 
Codicil  of  August  1616  puts  the  point  beyond  all 
doubt;  for^  as  he  says  that  he  has  bequeathed  his 
Estate  of  Cornwall  to  his  eldest  Sister  and  to  her 
Children  after  her  death,  he  refers  us  to  the  Will  to 
show  what  Interest  they  were  to  take.  Besides,  this 
Clause  alone  would  make  Lady  Lushington  Tenant  for 
Life  only  of  the  Property.  Doe,  on  dem.  of  Da»y,  t. 
Bumsall  (0). 
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As  to  the  Stock  and  other  articles  on  the  Planta- 
tions, it  is  clear,  from  the  expressions  used  by  the  Tes- 
tator, that  he  did  not  mean  to  separate  them  from  the 
Plantations.  He  does  not  enumerate  these  articles  as 
part  of  his  Residuary  Estate,  but  as  distinct  from  it; 
and  it, would  be  most  unreasonable  to  hc^  that  he  in- 
tended to  separate  them,  as  thereby  the  Plantations 
would  have  been  rendered  oflittle,'if  of  any  value.  The 
Trust  for  the  management  and  cultivation  of  the  Plan- 
tations, removes  all  doubt  upon  this  question.  For  it 
would  be  absurd  to  hold  that  the  Testator  intended  the 
Stock,  8cc.  to  be  sold  and  purchased  again  immediately 
afterwards.  The  Testator  too  directs  his  Personal  Estate 
in  Great  Britain  to  be  converted  into  Money,  and  that 
his  Trustees  shall  convey,  assure,  and  make  over  one 


(0)  6  T.  R.  30. 
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full  Moiety  of  his  Plantations^  Slaves^  Cattle,  Stocky 
and  other  Effects,  upon  or  belonging  to  his  said  Plan- 
LcsHiKGTON  tations,  &c.  It  is,  therefore,  beyond  the  possibility  of 
G.  «r  *  doubt  that  the  Testator  intended  that  the  things,  which 
are  here  mentioned  as  belonging  to  the  Estates  in  the 
West  Indies,  should  be  regarded  as  part  of  those 
Estates ;  and  consequently,  that  Lady  Lushingtan  takes 
an  Estate,  for  her  life  only,  in  them.  But  it  has  been 
said  that,  in  the  Codicil,  the  Estates  only  are  men- 
tioned, and  not  the  Stock,  &c.  But,  in  construing  the 
Codicil,  regard  must  be  had  to  the  expressions  in  the 
Will ;  and  then  it  will  be  clear,  that,  although  the  Tes- 
tator spoke  of  the  Plantations  only,  he  meant,  not  only 
the  Plantations,  but  the  articles  which  he  mentions  ia 
his  Will  as  belonging  to  the  Plantations. 

The  Testator's  Assets  are  liable  to  pay  off  the  Mort- 
gage; as  he  entered  into  an  entirely  new  Contract, 
both  as  to  the  amount  of  the  Sum  secured,  and  the 
time  of  Payment ;  and  one  part  of  the  Debt  is  not  dis- 
tinguished from  the  other. 

Mr,  Harne  and  Mr.  Bickerstetk,  for  the  Eldest  Son 
of  Colonel  and  Mrs.  Sheddon : — 

'  J  :^  The  Second  Codicil  revoked  the  Will,  and  gave 
Mrs.  Sheddon  the  Fee  in  that  Moiety  of  the  Hardiey 
Estate  of  which  the  Testator  was  seised  when  he  made 
that  Codicil.  The  reason  the  Testator  assigns  can  not 
affect  his  devise.  The  direction  that,  in  every  other 
respect,  the  conditions  of  the  former  Bequest  are  to  be 
adhered  to,  means  merely  that  the  other  Devises  and 
Bequests  in  the  Will  are  to  stand.    The  Testator,  when 

/;  ^ \,  he  made  the  Codicil  of  August  1816,  did  not  mean  to 
make  a  new  Devise,  but  to  affix  Conditions  on  the  Per- 
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%ens  who  were  to  take  the  Property  under  the  preceding  18-27. 

Codicil ;  and  he  there  treats  the  Property  as  already 
disposed  of.     If  a  Testator,  in  referring  to  his  Will,    ^ushingtok 
mistakes  the  effect  of  it,  he  does  not  thereby  revoke  his        Sewell. 
Will.    The  Testator  did  not  intend  that  his  general 
Assets  should  be  liable  to  discharge  the  Mortgages  on 
the  Plantations,  except  in  the  event  of  the  Cornwall 
Estate  proving  insufficient  for  that  purpose.     This 
diearly  appears  from  the  language  of  the  Deeds  exe- 
cuted in  the  year  1817.    The  Testator  merely  intended    J>  i^  ^ 
to  confirm  the  old  Mortgage,  and  shows  the  greatest 
anxiety  to  guard  his  general  Assets  from  those  incum- 
brances, except  in  case  the  Cornwall  Estate  was  in-  /  j^^: 
sufficient  to  pay  them  ;  but  which  is  not  the  case.    The 
iSfioo  L  was  not  to  be  a  charge  upon  the  Moiety  of 
Hordley,  of  which  the  Testator  was  seised  when  he 
made  his  will,  but  on  the  other  Moiety,  in  the  event 
of  his  becoming  the  purchaser  of  it,  and  of  its  passing 
to  Mrs.  Sheddon.    Now  as  that  Moiety  did  not  pass, 
the  charge  falls  to  the  ground. 

Mr.  Pepys,  for  Colonel  Sheddon : — 

It  is  the  interest  of  Colonel  Sheddon  to  contend  that 
bis  Wife  takes  an  Estate  of  Inheritance,  for  the  purpose 
of  establishing  his  claim  to  be  Tenant  by  the  Courtesy. 
In  the  Second  Codicil,  the  Testator  has  used  words 
which,  standing  by  themselves,  would  present  a  Case 
upon  which  there  would  be  no  doubt,  inasmuch  as  he  has 
given  the  Hordley  Estate  to  Mrs.  Sheddon  and  her  Heirs. 
The  question  then  is  this :  whether  there  be  enough  on 
the  face  of  the  Instruments  to  control  the  clear  legal 
meaning  of  the  words  which  the  Testator  has  used  in  the 
Second  Codicil.  Now,  though  there  may  be  expressions 
the  sense  pf  which  may  be  controlled  by  the  intention 
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Moieties.    With  respect  to  the  Slaves^  they  are  realty, 
and  no  question  arises  as  to  them. 

Next,  as  to  the  Residue :  as  the  Testator  has  said,  in 
the  first  Codicil,  that  the  disposition  of  his  Property, 
except  where  he  had  expressly  altered  it,  should  stand 
good,  it  would  be  a  gross  violation  of  his  intention  to 
put  a  construction,  on  the  Residuary  Bequest  in  that 
Codicil,  which  would  not  only  exclude  the  Children^  but 
give  the  whole  to  the  one  Sister  that  might  happen  (o 
be  the  survivor.  His  real  meaning  was,  that,  though 
the  Real  Estates  were  to  be  divided  between  the  Sisters 
in  proportion  to  the  numbers  of  their  Children,  his 
Personal  Property  should  be  divided  between  them, 
equally.    By  "jointly"  he  meant "  equally." 


The  next  question  is  as  to  the  24,000  /•  Before  the 
execution  of  the  Deed  of  1813  it  is  not  disputed  that 
the  Estate  charged  with  that  Sum  would  have  borne  its 
own  burden.  If  it  had  descended,  the  descent  would 
have  made  no  difference ;  for,  as  the  Personal  Estate 
had  not  been  benefited,  the  Heir  could  not  have  had 
it  exonerated ;  and  the  Deeds  of  1817  1^^^^  ^6  matter 
just  where  they  found  it  The  original  mortgage  was 
kept  ahve ;  for  the  Estate  was  conveyed  to  the  Plum- 
mers,  subject  to  that  mortgage.  The  Testator's  Person 
and  Property,  except  the  Moiety  of  Hordley  contracted 
/^i>^  to  be  purchased,  are  expressly  exempted  firom  all  liabi- 
lity. There  is  no  necessity,  therefore,  to  resort  to  cases, 
as  this  exemption  appears  on  the  face  of  the  instruments. 
The  Devisee  of  the  Cornwall  Estate  must  take  it  as  it 
is;  and  the  Deeds  of  1817  have  no  other  effect  than 
as  a  security.    Perkym  v.  Bayntun  (p)r 


.Ui^"^ 
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We  now  come  to  the  last  point,  as  to  the  32,060  /.  1897. 

As  the  Testator  bought  the  Estate,  and  it  did  not  pass     "" 
by  his  Will,  it  is  the  usual  case,  and  the  Heir  may    LusHiHGTOir 
compel  the  Money  to  be  paid  out  of  the  Personal  Estate.  ^ 

Hiere  is  a  contingent  gift  only,  of  the  15,000  /. ;  to  Lady 
lM$hingt(m ;  and  the  event  upon  which  it  was  to  take 
effect  did  not  happen.  For  the  Testator  supposed  that 
his  Codicil  would  pass  the  whole  of  Hordley,  if  he 
should,  at  any  future  time,  become  the  owner  of  the 
other  Moiety ;  and  it  was  under  that  impression,  and 
on  that  condition,  that  he  gave  the  15,000/.  to  Lady  '''  *'^  ^'  ^^  ^ 
Lusfnngton. 

Mr.  Blenman  and  Mr.  Palk^  appeared  for  theTrus'^ 
tees, and  other  Parties. 

Mr.  Sugden,  in  reply : — 

By  the  first  Codicil,  all  the  Estates  given  by  the  Will   JS  u 
were  to  be  divided  between  the  Sisters  in  proportion  to 
the  number  of  their  Children.    By  the  second  Codicil,  4ij 
he  makes  a  different  disposition  as  to  Cornwall  and  the 
Moiety  of  Hardley,  but  leaves  the  Chambers  and  the    J\  u^*^ 
Waste  Land  to  be  operated  upon  by  t£e  first  Codicil  $ 
and  they  are  therefore  to  be  divided  between  the  Sisters 
in  the  proportion  before  mentioned. 

We  now  come  to  the  Personal  Estate.  The  words 
'*  my  Estates/'  in  the  first  Codicil,  mean  his  Real  ^'  ^' 
Estates  only,  and  not  Personal  Estate ;  for  otherwise 
the  appointment  of  the  Sisters  to  be  residuary  Legatees 
would  have  nothing  to  operate  upon.  The  obvious  and 
natural  meaning  of  the  word  '^  Estate/'  is  Real  Estate^ 
and  the  Testator  afterwards  uses  it  in  that  sense. 

Vol.  L  k  k 


h^^i 


46» 


1817. 


LVSHIVOTOM 

V. 

SlWKLL. 


CASES  IN  CHANCERY. 

The  next  question  is,  what  do  the  Sisters  take  as 
Residuary  Legatees;  which  involves  the  question  as 
to  the  Cattle  and  Stock  on  the  Plantations.  The  Court 
can  not,  in  point  of  Law,  say  that  they  are  not  to  be 
Residuary  Legatees  of  all  the  Personal  Estate  of  every 
description.  I  apprehend^  therefore^  that  the  Stock 
and  Chattels  must  pass  under  the  Residuary  Bequest 
in  the  first  Codicil.  It  is  convenient  that,  by  the  gift 
of  a  Farm,  the  Stock  and  Utensils  should  pass ;  but 
the  Court  has  never  so  decided. 

Then  what  is  the  meaning  of:  "  I  leave  my  two  Sisters, 
jointly,  my  Residuary  Legatees."  Without  the  word 
''jointly,"  no  one  could  argue  in  this  Court  that  the 
Sisters  would  not  be  Joint-tenants.  Can  then  the  intro- 
duction of  that  word  make  any  difference  ?  What  does 
•'jointly''  mean:  not  "separately"  or  '*  severally ." 
There  is  no  hardship  in  Survivorship,  as  the  Legatees 
might  sever  the  joint-tenancy  immediately.  The  Court 
has  no  authority  to  say  that  these  words  should  not 
have  the  effect  which  the  Law  gives  them. 

The  Vice-Chancbllor  : — 
The  Bill,  in  this  case,  is  filed  by  Dame  Fam^  Maria 
Lusfdngton,  who  is  the  Sister  and  one  of  the  Co-heirs 
of  Mathew  Gregory  Lewis,  a  gentleman  of  great  celebrity 
in  this  country,  against  the  Devisees  and  Trustees  of 
the  Will,  her  own  Husband  as  having  an  adverse  in- 
terest^ and  her  own  Children,  and  likewise  against 
Mr.  Sheddon,  who  was  the  surviving  Husband  of  the 
other  Sister  and  Co-heir  of  the  Testator,  and  against 
her  children  who  were  likewise  interested.  This  suit 
is  no  otherwise  adverse  than  as  it  has  been  found  ab- 
solutely necessary  to  take  the  opinion  of  the  Court  on 
the  rights  of  the  Parties  arising  under  the  Will  and 
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Codicils,  and  they  have  raised  very  difficult  questions 
as  to  their  contents,  especially  as  those  contents  are 
explained  by  reference  to  the  nature  and  quality  of  the 
Estates  which  pass  by  them.    It  is  necessary,. in  order 
to  make  intelligible  these  testamentary  dispositions,  to 
state  that  the  Testator,  at  his  death,  was  seised  of  an 
Estate  in  the  Island  of  Jamaica,  called  the  Cornwall 
Estate.      That  Estate  was   furnished,   as    estates  in 
that  country,  to  make  them  of  any  value,  must  be, 
with  a  supply  and  population  of  Slaves,  which,  in  that 
country,  are  Real  Estate,  and  likewise  with  cattle  and 
other  live  stock,  and  likewise  with  Plantation  imple* 
ments.    The  stock  and  implements  are  mere  Personal 
Chattels,  but  of  a  peculiar  description.    The  Testator, 
at  the  same  time,  was  seised  of  another  Estate,  called 
Hardley,  with  other  Persons  as  Tenants  in  Common, 
which  was  equally  supplied  and  furnished  with  Slaves, 
Cattle,  Implements,  and  Utensils.     That  Estate  was 
held,  as  I  have  already  stated,  by  himself  and  others,  as 
Tenants  in  Common,  as  were  the  Chattels  and  moveable 
Implements.    He,  at  the  time  of  making  his  Will  and 
up  to  the  time  of  his  death,  was  unmarried,  and  his 
Sisters  were  his  presumptive  Co-heirs  at  Law.    It  is 
evident,  from  the  whole  context  of  these  Testamentary 
Instruments,  that  his  Sisters  and  their  Children  were 
the  objects  of  his  affection  and  bounty;  and  we  are 
left  to  collect  the  rights  and  interests  of  different  Parties 
to  the  same  Property,  by  inferences  and  expressions  of 
the  Testator  himself;  and  we  must  look  to  see  what 
are  the  expressions  of  regard  and  affection  to  the  objects 
of  his  bounty,  whom  he  refers  to  as  taking  his  Pro* 
perty.  It  appears,  from  the  context  of  these  Instruments, 
that  his  intention  was  to  give  to  each  of  his  Sisteni 
a  Moiety  of  his  Estate,  and  to  limit  that  Moiety  as 
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1897.  tmnsmissible  to  the  Children  of  each  Sister  in  equal 

'        ^        '  Shares,  securing,  to  the  separate  use  of  each  Sister,  the 

LvsHiNGTov  jij^g  enjoyment,  protecting  it  from  the  Husband  and 


V. 


g^^^^  limiting  the  Estate  to  each  of  their  Children.  The 
Will,  in  this  respect,  is  perfectly  clear ;  and  no  doubt 
could  have  arisen  had  he  been  content  with  that.  He 
was,  besides  these  Plantations,  entitled  to  a  large  tract 
of  Land  in  the  same  Island,  which  was  stated  to  be 
waste  and  unproductive  4  but  which  might  be  made 
valuable  by  cultivation.  He  had  likewise  a  considerable 
Personal  Estate,  and  also'  a  small  Real  Estate,  which 
was  specifically  devised  for  life,  consisting  of  Chambers 
h  J  ^^fiJf^^^V^  ^^^  Albany,  A  Moiety  of  the  Estate  called  Hordley 
he  appears  to  have  contemplated  to  purchase,  which  he 
did  not  hold  himself :  and  some  observations  will  arise 
on  that  part  of  his  intention  as  expressed  in  his  Will, 
not  with  a  view  of  giving  effect  to  the  Will  as  to  affect 
the  passing  of  that  Estate,  but  to  give  a  constructbn  to 
his  intention  as  to  other  parts  of  his  will.  This  being 
the  state  of  his  Property,  and  his  Debts  being  very  large, 
though  he  declares  them  to  be  very  trifling,  not  that  he 
mistook  the  state  of  his  affairs,  but  he  considered  the 
peculiar  class  of  Debt  as  hardly  to  be  considered  as 
Debt,  he  made  his  Will,  which  was  dated  in  J«ne 
1812.  By  that  Will  he  gives  his  Mother  a  rent  charge 
of  1,000  /.  a  Year  for  her  Life.  Subject  to  that,  he  de- 
vises: '*A11  his  Plantations,  or  Sugar  Works,  Penns, 
Lands,  Slaves,  Tenements  and  Hereditaments  in  the 
Island  oi  Jamaica  with  their  members  and  appurtenances.** 
It  is  material  to  observe  the  language  of  the  Devise  of 
this  Property ;  as  the  Will  appears  to  have  been  pre- 
pared by  a  Person  who  was  perfectly  competent  and 
conversant  with  the  nature  of  the  Property  he  was  giving ; 
for  one  of  the  attesting  Witnesses  to  the  Will  was  m. 
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Mr.  Richard -Gnmty  who  was  eminently  skilled  in  tbe 
Law  of  that  Island,  and  well  acquainted  with  the  nature 
of  the  Property.  He  gives,  after  the  Annuity:  ''All 
my  Plantations^  Sugar  Works,  Penns,  Lands,  Slaves 
and  Hereditaments,  and  all  my  Right  Title  and  Interest 
therein  or  thereto,  and  all  the  Cattle,  Mules,  live  and 
dead  Stock,  Plantations,  Utensils  and  Implements  of 
Planting  and  Husbandry,  and  all  other  Property  and 
Effects  upon  or  belonging  to  the  Plantations  or  Suga' 
Works,  Penns,  and  Lands,  and  all  the  Test,  residue  and 
remainder  of  my  Estate  real  personal  or  mixed,  in 
possession,  remainder,  reversion,  expectancy  or  other- 
wise howsoever  in  Law  or  Equity,  or  ov-er  which  I  have 
any  power  of  appointment,"  to  Trustees  for  the  after- 
mentioned  purposes.  The  specialty  wkh  which  the 
Plantations,  Stock,  Utensils  and  Implements,  Cattle,  &c. 
connected  with  the  Devise  of  the  Plantations,  are  men* 
tioned,  show  that  the  gentleman  who  prepared  the 
Will  knew  that  a  gift  of  the  Land  denuded  of  its  con- 
comitants, was  a  gift  of  a  burthen  and  not  of  a  benefit 
It  is  likewise  not  unimportant  to  remark  that  the 
Trustees  were  directed  to  manage  and  cultivate  and 
improve  all  his  Plantations  or  Sugar  Works,  Lands, 
8lc.  in  Jamaica,  to  the  best  advantage,  and  for  that 
purpose,  from  time  to  time  to  repair  and  keep  up 
all  the  Works  and  Buildings  upon  the  Plantations, 
and  erect  new  Works  or  Buildings  when  necessary, 
and  ako  to  purchase  and  supply  the  Plantations 
with  such  Slaves,  Cattle,  Stock,  and  other  things,  as 
might  be  necessary  for  the  supporting  and  improving 
the  same.  Now  it  is  material  to  observe  this  part  of 
the  WiU,  where  the  Testator  has  deliberately  devised 
the  Estates,  in  order  to  collect  his  intention,  when  we 
come  to  consider  the  informal  and  untechnical  mode  of 
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expression  in  which  he  afterwards  deyises  a  portion 
of  his  Estate ;  and  I  would  ask,  whether  it  is  possible, 
regard  being  had  to  the  nature  and  quality  of  the  Estate 
in  question,  that  he  intended,  by  that  untechnical  form 
of  expression,  to  pass  an  Estate  less  beneficially  accom- 
panied than  by  the  Will.  He  then  proceeds,  after 
directing  his  Trustees  to  convert  all  his  Personal  Estate, 
in  Great  Britain,  which  should  not  consist  of  Money, 
into  Money,  and  to  lay  it  out  entrust,  to  give  one  Moiety 
to  his  Sister,  the  Plaintiff  Lady  Lushington,  for  her 
life,  for  her  separate  use,  and  after  her  death  to  her 
Children,  with  benefit  of  Survivorship  between  them, 
with  Remainder  over,  in  case  of  failure  of  her  Children, 
to  his  Sister,  Mrs.  Sheddon,  who  also  has  a  Moiety 
devised  to  her  in  the  same  way,  with  corresponding 
Limitations  over  for  the  benefit  of  her  Children,  with 
Limitations  to  her  Sister,  which  need  not  be  stated,  as 
no  question  arises  on  them.  Then  comes  that  series  of 
Codicils  which  create  the  difficulty.  The  Testator,  in 
a  Codicil  to  his  Will,  says :  *'  There  will  probably  be 
found  a  Will  made  many  years  ago,  as  also  another 
Will  made  since  my  Father's  death.  If  any  thing  con- 
tained in  this  Codicil  should  be  contradictory  to  any 
part  of  these  two  Wills,  it  is  my  injunction  that  the 
preference  should  be  given  to  this  Codicil,  and  to  the 
second  Will  before  the  first  In  other  respects  the  in- 
ptructions  contained  in  those  Wills,  as  to  the  dispoaitioe 
of  my  Property,  are  to  stand  good."  Now  I  think  ii 
must  be  admitted  that  this  passage  excludes  all  possi- 
bility of  presumptive  revocation.  Wherever  he  has 
made  a  disposition  inconsistent  with  the  diSipositioQ 
here  made,  he  has  directed  that  that  inconsistent  dis- 
position shall  prevail  over  the  disposition  made  in  the 
Will.    Wherever  he  has  not  done  so,  it  is  clear  that 
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these  dispositions  mast  stand  good  as  his  testamentary 
intentions.  There  is  introduced,  by  way  of  interlineation, 
a  Line,  dated  the  i6th  of  January  1813,  which  says: 
"  It  has  been  destroyed  since  writing  the  following ;" 
that  is,  the  Will  that  he  speaks  of  as  being  probable  to 
be  found ;  therefore  the  only  testamentary  disposition 
to  be  found  would  be  that  which  was  made  since 
his  Father's  death,  which  he  intended  to  prevail,  except 
in  so  far  as  the  subsequent  Instrument  is  to  be  con- 
sidered as  inconsistent  with  it.  He  then  proceeds: 
"  I  possess,  besides  my  two  Estates  in  Jamaica,  some 
Thousand  Pounds  still  in  the  hands  of  my  Father's 
Executors,  probably  Six  or  Seven  Thousand  Pounds." 
Having  stated  that,  as  a  ground  for  considering  that 
there  will  be  more  than  sufficient  to  pay  his  Debts  and 
Legacies,  he  gives  certain  specific  Bequests,  which 
need  not  be  adverted  to,  as  no  question  arises  about 
them.  He  then  proceeds :  '^  As  I  leave  no  Debts,  or 
very  trifling  ones,"  (although  at  the  time  he  owed  on 
mortgage  about  40,000  /.,)  ''  I  presume  that  there  will 
be  ready  Money  enough  to  discharge  all  these  Legacies, 
which  I  desire  to  be  paid  with  the  greatest  possible 
dispatch.  But,  if  there  should  not  be  ready  Money  in 
hand,  I  then  direct  that  the  Deficiency  shall  be  supplied 
by  annually  setting  aside  half  of  the  Profits  of  my 
Estates  in  Jamaica  till  the  whole  Sum  shall  have  been 
discharged,  till  when  the  Legacies  ai^e  to  be  discharged 
proportionally."  This  shows  an  intention  that  the 
Estates  should  pass,  not  charged  with  the  Debts  and 
Legacies,  to  the  Sisters  for  life,  and  their  Issue.  Then 
he  goes  on  making  a  Devise  inconsistent  with  that 
anterior  Devise.  He  says:  '^  It  is  my  intention  that  my 
Estates,  which  I  have  bequeathed  to  my  two  Sisters, 
should  not  be  divided  equally  between  them,  but  in 
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proportion  to  the  number  of  their  Children  at  the  time 
of  my  decease.  I  leave  my  two  Sisters,  jointly,  my 
residuary  Legatees."  Upon  this  Codicfl,  which  here 
terminates,  it  has  been  contended  that  the  Estates 
were  to  be  apportioned,  in  value,  according  to  the 
number  of  the  Children  of  the  Sisters,  one  of  them 
having  a  greater  number  of  Children  than  the  other. 
And  this  last  line  : ''  I  leave  my  two  Sisters,  jointly,  my 
residuary  Legatees,''  has  been  argued  upon,  and  fairly 
argued  upon,  as  evidence  that  he  intended  to  revoke 
that  disposition  to  his  Sisters,  in  moieties,  as  Tenants 
in  Common,  and  also  to  revoke  the  benefits  given  to 
the  Children ;  and  that  this  line  is  to  constitute  a  general 
residuary  Devise  and  Bequest  of  all  his  Estate  to  both 
his  Sisters  as  Joint-tenants.  Looking  at  the  whole 
context  of  the  Will,  and  what  I  shall  subsequently 
state,  I  think  it  is  quite  clear  that  no  such  intention 
was  ever  contemplated  by  him.  I  collect,  from  this 
Codicil,  thus :  that,  withrespect  to  hisPlantations,  contra* 
distinguished  from  his  other  Property  that  passed  under 
the  residuary  Bequest,  he  intended  they  should  be 
divided  between  his  Sisters,  not  equally,  but  in  the 
ratio  of  the  number  of  Children  which  each  had ;  and 
that,  as  to  the  Property  which  passed  under  the 
residuary  Bequest,  his  two  Sisters  should  be  his  resi- 
duary Legatees  in  the  same  ratio.  Then  he  seems,  at 
a  subsequent  period,  to  have  done,  for  the  purpose 
of  explaining  himself,  and  to  prevent  Disputes,  that 
which  has  created  the  Disputes  he  meant  to  avoid.  He 
goes  on  :  "  To  prevent  disputes^  I  leave  to  my  eldest 
Sister,  Lady  Lushington,  and  her  Heirs,  my  Estate  of 
Cornwall,  in  Jamaica ;  and,  to  my  youngest  Sister, 
Mrs.  John  Sheddon,  and  her  Heirs,  I  leave  my  Property 
in  the  Estate  of  Hordley,  in  Jamaica ;  the  number  of 
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fheir  respective  Children  nearly  equalizing  the  value 
of  the  two  Properties :  this  is  in  lieu  of  leaving  the  two 
Sisters  both  those  Estates  jointly."  Now  it  cannot  be 
doubted  that  he  does  not  use  the  word  ''  jointly  "  here 
in  its  technical  sense,  creating  a  joint  Estate  subject  to 
Survivorship ;  but,  instead  of  leaving  to  each  of  his 
two  Sisters  the  Estate,  the  number  of  the  Children  of 
one  Sister  being  greater  than  the  number  of  the  Chil- 
dren of  the  other,  induces  him  to  vary  the  disposition, 
and,  as  the  value  of  the  Cornwall  Estate  is  as  much 
beyond  the  value  of  Hordley,  as  the  number  of  the 
Children  of  one  Sister  exceeds  the  number  of  the  Chil- 
dren of  the  other,  he  leaves  to  his  Sister,  Lady  Lush- 
ingtm,  his  Estate  of  Cornwall,  and  to  Mrs.  Sheddon  his 
Estate  of  Hordky.  I  think  it  is  as  little  to  be  doubted, 
on  this  part  of  the  Case,  (though  it  was  strenuously 
argued  that  this  Devise  gave  the  Fee-simple  to  the  two 
Sisters  in  all  the  Estates,  leaving  nothing  to  the 
Children,)  that  the  Testator  did  not  mean  to  extend 
the  quantity  of  Estate  in  his  Sisters,  or  that«  where  he 
used  the  word  **  Heirs/'  he  used  it  attributable  to  the 
Sisters,  and  not  to  those  who  would  take  by  way  of 
limitation.  I  have  no  doubt,  notwithstanding  the 
Argument,  that  the  Codicils  do  not  revoke  the  substan- 
tial and  intrinsic  Limitations  of  the  Will  to  the  Sisters 
in  the  moieties  of  the  Plantations.  I  am  likewise  of 
opinion,  and  shall  so  declare,  that  tlie  Testator,  by  the 
expression  ''  residuary  Legatees  jointly,"  meant  no 
otherwise  than,  instead  of  creating  an  inequality  of 
division  as  to  the  residuary  Personal  Estate,  and  which 
the  antecedent  part  creates  in  the  Real  Estate,  that  his 
residuary  Estate  should  be  divided  between  his  Sisters 
And  their  Children,  equally  in  point  of  quantity,  though 
AOt  as  a  joint  Estate. 
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Then  comes  the  last  Codicil ;  which,  at  present,  I 
shall  use  for  no  other  purpose  than  to  fortify  the  con^* 
stmction  that  I  divine  from  the  obscure  Codicils  with 
reference  to  any  revocation  of  these  Limitations  of  the 
Estates  which  were  given  to  the  Sisters — that  he  could 
not  have  meant  that  one  Sister  should,  in  the  event  of 
a  Survivorship,  take  the  whole,  of  that  the  Sisters  should 
lake  absolutely  in  exclusion  of  their  Children.    It  is  to 
be  observed  that,  throughout  the  Codicil,  he  confines 
himself  to  Regulations  calculated  to  preserve  the  hap- 
piness and  comfort  of  the  Slaves,  who  are  to  a  certain 
extent  under  the  control,  and  objects  of  the  protection 
and  bounty  of  the  Owners.  He  provides  that  the  Sisters, 
or  those  who  are  to  take  under  the  Limitations  of  his 
Will,  should,  from  time  to  time,  reside  on  the  Estate 
for  the  purpose  of  securing  the  comfort  and  protection 
of  his  Slaves.   He  says :  **  I  have  bequeathed  my  Estate 
of  Cornwall  to  my  eldest  Sister,  and  to  her  Children 
after  her  death."    That  is  a  repetition  of  the  Devise  in 
the  first  Codicil.    If  he  could  have  intended  to  revoke 
the  Devise  to  the  Sisters  and  their  Children,  this  would 
be  strong  enough  to  restore  the  original  Devise,  and 
leave  the  Children  just  where  the  Will  put  them.    In 
this  situation  he  died.    It  appears  that  the  Testator 
had  miscalculated,  not  only  the  nature  and  condition 
of  his  Property,  but  the  value.    He  considered  that 
Lady  Lushington,  having  a  greater  number  of  Children 
than   Mrs.   Skeddon  had,  would  be  better  provided 
fdr  by  taking*,  exchisively  to  herself  and   Children' 
the  Cornwall  Estate,  and  that  the  other  Sister,  who 
was  less   burdened   with    Children,  would  be   sufli- 
ciently  provided  for  by  taking  the  Hordley  Estate.    On 
looking  at  the  result  of  the  Master^s  Report,  it  appears 
that,  by  fortuitous  circumstances,  the  Cornwall  Estate 
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has  been  totally  unproductire,  and  the  Hordley  Estate 
greatly  prodactiye. 

Then  the  question  arises  as  to  the  way  in  which  the 
Estates  are  to  be  burdened  with  the  Testator's  Debts. 
One  question  is,  out  of  what  Fund  the  Annuity  of  l^ooo/* 
a-year^  which  is  given  to  the  Testator's  Mother,  but 
which  subsisted  for  a  very  short  time  after  his  death,  is 
to  be  paid,  those  who  have  administered  the  Estate 
having  received,  and  mixed  into  one  mass,  all  the  Pro- 
duce, and  having  made  all  the  Payments  out  of  that  one 
mass.  I  am  very  clear  that  that  Annuity  must  be  paid 
out  of  the  general  Personal  Estate,  as  far  as  it  is  com- 
petent to  pay  it ;  and  next,  that  the  Real  Estates,  de- 
vised to  his  Sisters,  must  contribute,  if  necessary,  the 
remainder :  and  I  apprehend  that  those  Estates  must 
contribute  according  to  their  relative  values.  How  that 
relative  value  is  to  be  settled,  is  one  of  the  most  difficult 
questions  I  have  met  with.  Because  a  We$i  India  Es- 
tate will,  in  some  years,  be  enormously  profitable,  and, 
in  other  years,  instead  of  produang  a  Profit  wiU  incur 
a  Debt  in  its  cultivation.  When,  therefore,  one  looks 
at  the  particular  nature  of  a  West  India  Estate,  one 
does  not  know  how  to  deal  with  the  question :  and  I 
never  met  with  a«  instance  where  it  faaa  been  directfy 
decided. 
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Then  the  question  is,  how  are  the  Debts  to  be  paid* 
And  here  is  a  new,  serious  question  of  equitable  ad>* 
ministration  to  be  decided,  having  regard  to  the  tran- 
sactions of  the  Testator  and  those  who  preceded  him, 
with  respect  to  the  charges  which  at  his  death  encum- 
bered these  Estates.  His  Father,  at  the  time  of  bis 
death,  left  a  Mortgage  Debt  upon  the  Estate ;  and  it 
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appears  that  the  Testator  derived  the  Moiely  of  the 
Estate,  which  the  Father  died  seised  of,  from  the  Gift 
of  the  Father.  It  appears  that  the  Testator  made  an 
Assignment  of  this  Mortgage  to  Mr.  Miles;  and  it  was 
transferred  from  one  House  to  another,  as  suited  the 
convenience  of  the  Parties,  but  always  augmenting  the 
Debt,  and  taking  on  himself  to  connect  his  own  Debt 
with  that  Debt  which  had  feUen  upon  him  by  traos- 
mission  from  his  Ancestor.  Sometime  before  his  death, 
he  made  a  Contract  to  Purchase  the  outstanding  Moiety 
of  the  Hordley  Estate ;  and  it  appears,  by  an  expression 
in  his  Will,  that  he  had  that  Purchase  in  contempla- 
tion ;  but  that  declaration  cannot  be  taken  into  con- 
sideration with  a  view  to  give  any  title  to  the  Moiety 
which  was  afterwards  purchased,  but  it  must  be  con* 
sidered  as  having  descended  to  the  Sisters. 

But  a  question  arises  upon  the  transactions  respecting 
the  Mortgage  Debts ;  and,  looking  at  the  effect  of  the 
Instruments  by  which  the  Testator  secured  the  Debt 
contracted  by  his  Ancestors  and  the  Debt  which  he 
contracted  himself,  I  think  that,  notwithstanding  the 
doctrine  found  in  Ancaster  v.  Mayer,  Htke  Testator  must 
be  considered  as  having  adopted  the  whole  Debt  as  his 
ovm  distinct  debt ;  and  that  there  is  no  Equity  for 
separating  the  whole  Debt,  so  as  to  throw  any  part  of 
it  on  the  Estate  which  originally  descended  from  his 
Father  charged  with  the  Debt  The  whole,  therefore* 
must  be  considered  as  his  Debt,  subject  to  be  paid  by 
the  two  Estates,  after  applying  the  Personal  Estate,  and 
the  other  undisposed  of  Estates ;  and  that  it  must  be 
paid  by  tie  two  Estates,  Cornwall  and  Hardly,  rate- 
ably,  and  according  to  their  relative  value :  any  thing 
that  falls  upon  the  Inheritance  of  these  Estates  must  be 

1^}  I  f^(^c^^^ 


CASES  IN  CHANCEKY. 

BO  paid.  I  am  aware  that  there  is  a  peculiarily  in  the 
Security,  which  raised  a  very  fair  Argoment ;  I  mean 
the  peculiar  way  in  which  the  Testator  has  guarded  him- 
self, or  any  part  of  his  Property,  against  Payment  of 
this  Debt  during  his  Life :  but  this  circumstance  does 
not  prove  that  the  Testator  did  not  intend  to  adopt  the 
whole  Debt«  because  he  makes  no  distinction,  in  that 
respect,  between  the  Debt  that  be  himself  contracted, 
and  which  therefore  was  unquestionably  his  own, 
and  the  Debt  which  had  been  contracted  by  his 
Ancestor. 

The  next  question  arises  on  that  part  of  the  Codicil 
in  which  the  Testator  devises  the  two  Estates.  He 
merely  mentions  his  Cornwall  Estate  and  his  Hardley 
Estate,  not  adding  ^*  Cattle,  Stock,  Implements  and 
Utensils,"  and  it  is  insisted,  therefore,  that,  under  this 
latter  Devise,  the  Devisees  are  to  take  merely  realty, 
and  that  which  is  Personalty  is  to  be  considered  as 
undisposed  of,  or  as  constituting  part  of  his  general 
Personal  Estate.  On  the  part  of  Mr.  Sheddan  it  was 
argued  that  it  went  to  the  Sisters,  as  residuary  legatees, 
and  consequently,  h^  was  entitled  to  a  Moiety,  as 
representing  bis  deceased  Wife. 

I  have  before  stated  that  I  do  not  know  of  any 
Decision  that  the  Court  has  come  to  upon  the  question ; 
what  is  to  pass  under  the  Devise  of  a  West  India  Estate. 
It  was  reasoned,  here,  that  it  would  no  more  pass  any- 
thing beyond  the  Land,  than  if  it  were  the  Devise  of 
a  Farm  in  England,  by  the  Owner  who  cultivated  it, 
as  a  Farmer  as  well  as  Owner ;  because,  with  it,  would 
not  be  meant  to  pass  the  Cattle  or  Stock,  or  any  thing 
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more  than  the  mere  Land  of  that  Farm.  But  there  is 
no  analogy  between  the  two  species  of  Property ;  and 
I  should  have  great  difficulty  in  deciding  that,  if  a  Man 
gave  his  West  India  Plantation  called  il.  to  a  Devisee, 
the  gift  of  that  Plantation,  as  a  Plantation,  was  to  be 
confined  to  the  mere  realty :  for,  denuded  of  those 
accompaniments  which  would  make  it  productive,  such 
an  Estate  is  rather  a  burthen  than  a  benefit.  But, 
however,  I  am  of  opinion  that  that  Case  does  not,  at 
present,  call  for  any  Decision  on  my  part.  I  am  of 
opinion  that  the  Testator  intended  to  give,  by  this 
Codicil,  under  the  denomination  of  these  Estates,  all 
those  things  that  are  given,  by  the  Will,  as  constituent 
and  component  parts  of  these  Estates ;  and  that  he  did 
not  mean  to  lessen  the  Bequest,  though  he  meant  to 
divide  the  subject^  instead  of  leaving  it  as  a  Tenancy 
in  Common. 
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BULLOCK  V.  EDINGTON.  asdjlne. 


IN  this  Suity  a  Demurrer  was  filed  on  the  gth  of  ApriL        Practice. 
On  the  12th  of  that  Month,  the  Registrar's  Office  wag       -Dewwww. 
closed  for  the  Easter  Holidays,  and  was  not  re-opened  Hie  eight  Days 
until  the  24th.    On  the  25th,  the  Demurrer  was  entered  ^^>n  which  a 
with  the  Registrar.      In  the  interval,  no   process  to  j^  entered  with 
compel  an  Answer  had  issued*  the  Registrftr, 

are  eight  Offkc 
Days.       . 
Upon  a  Motion  made  by  Mv^Wilbraham  and  opposed    /v  s,J^'^*^*^4/' 

by  Mr.  Treslofoc  and  Mr.  Roupell,  the  question  was,    />^*^/>r-^<^^ 

whether  the  Demurrer,  in  this  Case,  was  filed  in  due 

time,  in  compliance  with  an  Order  of  the  Court,  which 

requires  that  every  Demurrer  shall  be  entered  with  the 

Registrar  within  Eight  Days  after  it  has  been  filed  (a), 

and  Jordan  v.  Sawkins(fi),  and  Dyson  v.  Benson  (e), 

were  cited  against  the  Motion. 

The  Vice-Chancbllor  : — 

My  Idea  clearly  is,  that  the  Eight  Days  mean  Eight 
office  Days ;  the  Demurrer  therefore  was  entered  in 
due  time. 


(a)  See  Beam,  Orel.  77.  (b)  3  Bro.  C.  C.  37«- 

(c)  Coop.  110. 
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27A  j'une.  STANTON  t;.  KNIGHT. 

fVili.  Thomas  knight,  deceased,  by  his  Will,  made 

Usurknu  Debt.   *  specific  Bequest  to  William  Wills  the  younger,  and 

^    also  gave  him  a  Share  of  his  Residuary  Estate,  and 

^J®fw  ^*^'  declared  it  to  be  his  Will,  that  whatever  Sums  or  Sum 
rected  that  one  ' 

oi  his  residoary    of  Money  (if  any)  Pnncipal  as  well  as  Interest,  should 
L^;atees  should  be  owing  to  him  from  William  Wills  the  elder,  upon 
for  all  Debts  due  ^^nd  or  otherwise,  at  the  time  of  the  Testator's  De- 
to  him  from  the  cease,  the  Property  thereby  bequeathed  to  his  Son, 
E^er^of  the      fpj/fi^^  jfnis,  the  younger,  should  be  liable  to  and 
A  debt/ though    answerable  for  the  whole  amount  of  such  Sum  or  Sums 
usurious,  must    ^g  should  or  might  be  then  due  and  owing  to  the 
the  Legatee's      Testator  from  William  Wills  tiie  elder, 
share. 
/J?*>^  ^!y^..  -^^        A  Suit  having  been  instituted  for  the  administration 
of  the  Testator's  Estate,  the  Master,  in  computing  the 
Debts  which  were  due  from   WiUs  the  elder  to  the 
Estate,  had  taken  into  account  a  Bond  Debt  upon 
which,  by  Agreement  between  the  Testator  and  Wills 
the  elder,  usurious  interest  had  been  paid,  although, 
on  the  face  of  the  Bond,  it  appeared  that  Interest  at 
five  per  cent,  only  was  to  be  paid.     Wills  the  youngeF 
excepted  to  the  Master^  Report. 

Mr.  Wakefield,  in  support  of  the  Exception,  said  that 
the  Testator  did  not  intend  that  a  Debt  that  could  not 
be  enforced,  should  be  deducted  firom  the  younger 
Wills^B  share  of  the  residue:  that  the  Testator  had 
in  his  contemplation  legal  debts  only,  and  meant  the 
Son  to  run  the  risk  of  his  Father's  solvency,  and  not  of 
the  illegality  of  the  Debt. 
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Mr.  Harm,  Mr.  Pepys,  Mr.  Duckworth,  and  Mr. 
Teed,  for  the  other  Residuary  Legatees  and  the  Execu- 
tors, admitted  that  the  Debt  could  not  be  recovered  at 
Law,  but  said  that  they  had  nothing  to  do  with  the 
Usury  of  the  Transaction;  that  the  Question  was, 
merely,  what  was  the  Testator's  Intention,  and  whether 
the  Debt  was  not  one  which  the  Testator  considered  to 
be  due ;  and  that  he  had,  in  direct  Terms,  alluded  to  the 
Security,  in  his  WilL 

The  Vice-chancellor  : — 

A  Debt,  though  usuriously  contracted,  is,  neverthe- 
less, a  Debt.  The  Statutes  against  Usury  preclude 
the  remedy  merely ;  and,  when  a  Party  comes  into  this 
court  to  be  relieved  against  Usury,  the  Court  refuses 
its  assistance,  unless  the  Plaintiff  will  consent  to  pay 
what  is  really  due.  The  Bond  is,  on  the  face  of  it, 
a  legal  one ;  and  the  Testator  never  contemplated  any 
objection  being  made  to  it  on  the  ground  of  Usury. 

Exception  over-ruled. 


483 

1827. 
' . — ^ 

Stakton 

V. 

Knight, 


EVITT  V.  PRICE. 


years  employed  the  Defendant  as  an  Accountant,  and 


99th  June. 


1  HE  Plaintiffs  were  Attomies,  and  had  for  several      Injunction. 


Injunction 


intrusted  him  with  the  Affairs  and  Secrets,  and  allowed  granted  to  re- 

him  free  access  to  the  Books  and  Papers  of  the  Co-part-  strain  the  diiclo- 

nership  and  their  Clients.  The  Defendant  having,  as  the  ^^^^  ^^  ^i^^  q^. 

Bill  alleged,  got  into  his  possession,  in  the  course  of  fendant's  know- 

his  being  so  employed,  several  of  such  Books  and  *®  g®*"the 

^  r    J     *  course  of  a  con- 

Papers,  and   made  extracts  therefrom,  and  a  dispute  fidential  Cm- 

having  arisen,  between  him  and  the  Plaintiffs,  as  to  the  ^l^^Jl!?^!,  x^ 
Vol.  L  ll  ^  ^^^^^^^^ 
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amount  of  his  demands  upon  them,  wrote  a  Letter  to 
them  saying  that  he  considered  himself  absolved  from 
all  obligation  to  confidencei  and  at  liberty  to  make 
public  what  he  might  deem  necessary,  and  Aat  he 
would  not  sit  down  minus,  with  the  knowledge  he  pos- 
sessed. Upon  which  the  Bill  was  filed ,  praying  that 
the  Defendant  might  be  decreed  to  deliver  up  the 
Plaintiffs  all  the  before-mentioned  Books^  Documents^ 
and  Extracts  then  in  his  custody  or  power,  and  be  re- 
strained from  taking  and  retaining  any  Copies  of,  or  Ex- 
tracts from  the  last-mentioned  Particulars;  and  from  com- 
municating the  said  Particulars,  or  the  Contents  thereof, 
or  any  of  the  Information  therein  contained,  to  any 
Person  or  Persons  whatever ;  and  from  communicating 
any  of  the  Information  possessed  or  acquired  by  him 
relating'  to  the  said  Co-partnership,  or  the  Affitirs  or 
Secrets  thereof,  or  the  Clients  thereof,  by  means  of  his 
having  been  so  employed  as  aforesaid. 


Mr.  Sugden  and  Mr.  Wakefield  now  moved,  ex  parte, 
for  an  Injunction  in  terms  of  the  Prayer,  and  referred 
to  Cholmondeley  v.  Clinton  (a)  as  an  Authority  for 
granting  the  Motion  as  to  the  Secrets  of  the  Firm  and 
their  Clients. 

The  Vice-Chancbllor  granted  the  Injunction 
accordingly. 


(fl)  19  Vei.  261.    S*  C.  Coop.  80. 
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HOLT  V.  MURRAY.  ^d^Sly. 


1  HE  Plaintiff  proceeded  against  Hamilton  and  one         Foreign 

Murray,  as  Garnishee,  in  the  Lord  Mayor'%  Court,  for  /^J^^r^l\* 

a  Debt  of  570  /.  due  from  the  former,  and,  on  the  22d  of  

July  1816,  obtained  Judgment  against  Murray  as  such  .   ^  Judgment 

Garnishee.    Seven  days  afterwards,  Miurroy  died.    On  Mayor's  Court, 

the  3d  of  November  1817,  the  Plaintiff  filed  a  Creditor's  obtained  against 

Bill,  against  the  Executors  of  the  Deceased,  alleging  ^^®  Garnishee. 

,         .       1  ,  .    ,  ,      ,        1  .      .  ,       .  ?  <^oc8  not  entitle 

that  the  deceased  was  mdebted  to  him  in  570  /•  with  the  Plaintiff  to 

an  arrear  of  Interest,  under  the  Judgment  so  obtained.  ranJ^  ^  ^  Judg- 
The  usual   decree    having  been    made,    the  Master  ^j^^  administra- 
inserted  this  Debt  in  the  Schedule  of  simple  contract  tion  of  the  Gar- 
Debts,  and  did  not  compute  Interest  upon  it.     Upon  n^«c'«  Assets, 
this  the  Plaintiff  excepted  to  the  Report,  averring  that 
the  Master  ought  to  have  included  the  Debt  in  the  first 
Schedule  to  his  Report,  and  to  have  computed  Interest 
upon  it,  from  the  22d  of  July  1816,  to  the  date  of  his 
Report,  inasmuch  as  the  Plaintiff  was  a  Judgment 
Creditor  of  the  Testator. 

The  record  of  the  Judgment  in  the  Mayor's  Court 
(which  was  much  observed  upon  in  the  argument)  was 
as  follows : — 

"  Before  the  Mayor  and  Aldermen  in  the  Chamber 
of  the  Guildhall  of  the  City  of  London* 

•'  Richard  Holt,  by  William  Windale  his  Attorney, 
demands,  against  Robert  Hamilton,  1,000/.  of  lawful 
Money,  &c.  which  he  owes  to  and  unjustly  detains  from 
the  said  Plaintiff.    For  that  whereas  the  said  Defendant, 
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1827.         on  the  10th  day  of  April,  in  the  fifty-sixth  year,  &c- 
*        "        '     at  the  Parish  of  Saint  Helen,  London,  for  and  in  con- 
UoLT  sideration  of  divers  sums  of  Money  before  that  time 

.  w    '  due  and  owing  from  the  said  Defendant  to  the  said 

Plaintiff,  in  the  Parish  aforesaid,  and  then  being  in 
arrear  and  unpaid,  granted  and  agreed  to  pay,  to  the 
said  Plaintiff,  the  said  sum  of  1,000  /.  above  demanded, 
where  and  when  he  the  said  Defendant  should  be  there- 
unto afterwards  required.  Yet,  notwithstanding,  the 
said  Defendant,  although  often  thereto  requested,  has 
not  yet  paid  to  the  said  Plaintiff  the  said  sum  of  i^ooo  /. 
above  demanded,  or  any  part  thereof,  to  the  damage 
of  the  said  Plaintiff,  so  5. ;  and,  therefore,  he  brings  his 
suit,  &c.  sworn  570  /.  and  upwards :  pledges  to  prose- 
cute, &c« 

"11  April  i8i6* 
''  And  the  said  Plaintiff,  by  his  said  Attorney,  prays 
process  according  to  the  custom,  &,c.  and  it  is  granted, 
&c.  and  thereupon,  it  is  commanded,  by  the  Court,  to 
Thomas  Newsom,  one  of  the  Serjeants  at  Mace  of  the 
said  Court,  that  he,  according  to  the  custom  of  the 
said  City,  summon,  by  good  summoners,  the  said 
Defendant  to  appear  here  in  this  Court,  to  answer  the 
said  Plaintiff  in  the  plea  aforesaid,  and  that  he  return 
and  certify  what,  &c.  and,  afterwards,  (to  wit)  at  the 
same  Court,  the  said  Serjeant  at  Mace  returned  and 
certified  to  the  said  Court,  according  to  the  custom, 
8cc.  that  the  said  Defendant  had  nothing  within  the 
said  City  or  the  Liberties  thereof,  whereby  he  can  be 
summoned,  nor  was  to  be  found  within  the  same.  And, 
at  the  same  Court,  the  said  Defendant  was  solemnly 
called  and  did  not  appear,  but  made  default:  and  now, 
nt  this  same  Court,  it  is  alleged,  by  the  said  Plaintifi^ 
by  liis  said  Attorney,  that  Thomas  Garland  Murray,  Esq. 
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the  Gamisheei  owes  to  the  said  Robert  Hamilton, 
the  Defendant,  570/-  in  Monies  numbered,  as  the 
proper  Monies  of  the  said  Defendant,  and  now  has  and 
detains  the  same  in  his  hands  and  custody,  and,  there- 
fore, the  said  Plaintiff,  by  his  said  Attorney,  prays 
process,  according  to  the  custom,  &c.  to  attach  the 
said  Defendant  by  the  said  570  /.  so  being  in  the  hands 
of  the  said  Garnishee  as  aforesaid,  so  that  the  said 
Defendant  may  appear  in  this  Comt  here  to  be  holden. 
Sec.  to  answer  the  said  Plaintiff  in  the  plea  aforesaid : 
Whereupon  it  is  commanded,  by  the  Court,  to  the  said 
Serjeant  at  Mace,  that  he,  according  to  the  custom,  &c« 
attach  the  said  Defendant  by  the  said  570  /.  so  being 
in  the  hands  and  custody  of  the  said  Garnishee  as 
aforesaid,  and  the  same  in  his  hands  defend  and  keep,, 
so  that  the  said  Defendant  may  appear  in  this  Court,, 
here  to  holden,  &c.  to  answer  the  said  Plaintiff  in 
the  plea  aforesaid ;  and  that  the  said  Serjeant  at  Mace 
return.  Sic.  And,  afterwards,  (to  wit)  at  a  Court 
holden,  8cc.  on  Monday  the  22d  day  of  April  afore- 
said, the.  said  Plaintiff,  by  his  said  Attorney,  appears, 
and  the  said  Serjeant  at  Mace  returned  and  certified 
to  the  same  Court,  that  he,  by  virtue  of  the  said  pre- 
cept, on  the  said  1  ith  day  of  April,  between  the  hours 
of  three  and  four  in  the  afternoon,  had  attached  the 
said  Defendant  by  the  said  570  /.  so  being  in  the  hands 
and  custody  of  the  said  Garnishee,  and  the  same 
defended,  8cc.  according  to  the  custom,  8cc.  so  that  the 
said  Defendant  might  appear  at  this  Court,  to  answer 
the  said  Plaintiff  in  the  plea  aforesaid :  and  thereupon 
the  said  Defendant,  at  the  same  Court,  was  solemnly 
called  and  did  not  appear,  but  made  a  first  default, 
which  said  first  default  at  the  ^ame  Court  is  recorded 
according  to  the  custom,  &c.    [The  record  then  stated 
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1827*  three  other  days  being  successively  given  to  the  Defeo- 

^        '     dant  to  appear,  on  each  of  which  he  made  default.] 
^^^^  And  thereupon  after  the  said  four  defaults,  recorded  by 

^    '^''  the  Court  against  the  said  Defendant  in  the  plea  afore- 

said, according  to  the  custom,  &c.  the  said  Plaintiff,  by 
his  said  Attorney,  prays  process  according  to  the  custom, 
&c.  to  warn  the  said  Garnishee  to  be  and  appear  in  this 
Court  to  show  cause,  8cc. ;  whereupon  at  the  same  Court 
holden.  Sec.  it  is  commanded,  by  thb  safme  Court,  to  the 
said  Serjeant  at  Mace,  that  he,  according  to  the  custom 
of  the  City,  warn  and  make  known  to  the  said  Gar- 
nishee to  be  and  appear  here  in  this  court  to  be  holden, 
8cc.  on  Saturday  the  27th  day  of  April  aforesaid,  to 
show  cause,  8cc.  why  the  said  Plaintiff  ought  not  to 
have  execution  of  the  said  570  /.  so  attached  in  hands 
and  custody  as  aforesaid :  And  that  the  said  Seijeant 
at  Mace  return  and  certify,  at  the  same  court,  what, 
&c.  The  same  day  is  given,  by  the  Court,  to  the  said 
Plaintiff  to  be  there,  8cc.,  at  which  said  court,  holden, 
&c.  the  said  Plaintiff  by  his  said  Attorney  appear :  and 
the  said  Serjeant  at  Mace  hath  returned  and  certified, 
to  the  same  Court,  that  he,  by  virtue  of  the  said  pre- 
cept to  him  directed  and  according  to  the  custom,  8lc. 
had  warned  and  made  known  to  the  said  Garnishee  to 
be  and  appear  at  this  same  court  to  show  cause,  &c. 
as  above  commanded,  and  thereupon,  at  the  same 
court,  the  said  Garnishee  was  solemnly  called  and 
appeared,  and  appointed  m  his  stead  William  Jones, 
his  Attorney,  and  hath  leave  to  imparl  until,  &c. 

"Plea. — And  the  said  Thomas  Garland  Murray,  by 
William  Jones,  his  Attorney,  on  the  30th  day  of  April, 
in  the  Year  of  the  Reign  aforesaid,  comes  and  says  that 
the  said  Plaintiff  ought  not  to  have  Execution  of  the 
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8a?d57o/.  in  Monies  numbered,  so  attached  as  afore- 
said, or  any  Part  thereof,  because  he  says  that,  at  the 
making  the  attachment  aforesaid,  he  had  not  owed  to 
or  detained,  or  yet  hath,  owes  to  or  detains  from  the 
said  Robert  Hamilton,  the  Defendant  named  in  the 
Bill  original  and  attachment  aforesaid,  the  said  570  /. 
or  any  part  thereof,  in  manner  and  form  as  the  said 
Plaintiff  hath  above  supposed,  and  of  this  he  puts 
himself  upon  the  Country,  and  the  said  Plaintiflf  doth 
the  like,  Therefore,  &c. 


Holt 
Murray. 


"Verdict  for  the  Plaintiff  570  /.—Afterwards,  to  wit, 
on  Tuesday,  the  9th  day  of  July,  in  the  66th  year,  8cc. 
the  Jurors  of  the  Jury  aforesaid  being  solemnly  called, 
twelve  of  them,  that  is  to  say,  Samuel  Colson,  8cc.  (here 
follow  the  names  of  the  other  Jurors,)  appeared,  who 
being  elected,  tried  and  sworn  upon  the  said  Jury, 
according  to  the  custom  of  the  said  City,  to  declare 
the  truth  of  and  concerning  the  Premises,  and  to  try 
the  issue  joined  between  the  said  Parties  in  the  Plea 
aforesaid,  for  their  Verdict,  upon  their  Oath,  say  that, 
at  the  time  of  making  the  said  attachment  aforesaid, 
the  said  Thomas  Garland  Murray  owed  to  and  detained 
from  the  said  Robert  Hamilton,  the  Defendant  named 
in  the  Bill  original  and  attachment  aforesaid,  the  Sum 
of  570  /.  in  Monies  numbered,  as  the  proper  Monies  of 
the  said  Defendant  in  manner  and  form  as  the  said 
Plaintiff  by  his  Bill  original  and  attachment  aforesaid 
hath  supposed.  Therefore  it  is  considered  by  the  Court 
that  the  aforesaid  Plaintiff  have  Execution  of  the  said 
570  /.  in  Monies  numbered,  so  found  by  the  Jury  as 
aforesaid,  by  Pledged,  &c.  if  the  Defendant,  &c.  and 
Process  for  the  Remainder,  8cc.'' 
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Mr.  Rose,  and  Mr.  Bolland,  in  support  of  the  Ex-* 
ceptions. 

A  Judgment  recovered  in  the  Lord  Mayor's  Court, 
is  entitled  to  the  same  priority  as  a  Judgment  recovered 
in  any  of  the  superior  Courts  (a).     The  only  ques- 
tion is,  whether  the  nature  of  this  Judgment  is  such 
as  entitles  it  to  be  so  classed,  it  being  a  Judgment 
against  the  Garnishee  and  not  against  the  Defendant. 
There  can  be  no  doubt  that  a  Judgment  in  the  Mayor's 
Court  against  the  Defendant,  would  entitle  the  Debt  to 
rank  as  a  Judgment  Debt.    Holt  brought  an  Action 
against  Hamilton.    Hamilton  being  in  contempt,  Holt 
issued  an  Attachment  against  Murray.    Murray  pleaded 
the  only  Plea  which  a  Garnishee  can  plead,  namely, 
nil  habet\  and  Judgment  was  had  against  him  upon 
proof  that  he  had  Money  of  the  Defendant's  in  his 
hands.    It  appears,  from  the  wording  of  this  Judgment, 
that  it  does  not  differ  from   Judgments  of  another 
description.    Upon  the  Cause  being  tried  and  Execution 
issued,  the  Goods  and  Person  of  the  Garnishee  may 
be  taken,  in  the  same  manner  as  under  an  Execution 
issued  by  any  of  the  superior  Courts.    Both  Executions, 
therefore,  stand  upon  the  same  grounds,  and  give  the 
same  advantages.    If  the  Defendant,  after  the  Money 
has  been  taken  out  of  the  hands  of  the  Ghimishee, 
chooses  to  purge  his  contempt,  within  a  year  and  a  day, 
by  scire  facias,  he  may  do  it;  and  the  Money  will  then 
be  restored  to  the  Garnishee,  or,  if  Execution  is  not 
gone,  the  Attachment  is  dissolved.   That  was  not  done 
in  this  case.     The  Judgment  is  final ;  and  the  operation 
of  it  is  such  as  to  put  into  the  pocket  of  the  Plaintiff 

(a)  Swinb.  7ih  edit.  827,  note. 
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the  Money  which  he  has  obtained  in  the  Conrt  below.  ig^*^. 

In  Bulmer  v.  Marshall  (i),  (which  will  be  relied  on  for     *        - 
the  Defendants,)  it  was  found  that  there  were  no  assets  Holt 

within  the  City  of  London  upon  which  the  writ  could 
operate;  and,  therefore,  application  was  made  to  the 
Court  of  King's  Bench  for  the  Plaintiff  to  have  Execu- 
tion in  Middlesex,  under  ig  Geo.  3,  c.  70.  That  Statute 
enables  the  Court,  when  it  is  satisfied  that  there  are  not 
Goods  within  the  jurisdiction  of  the  inferior  Court  to 
satisfy  the  Execution,  to  give  the  Plaintiff  a  larger 
range  to  get  the  benefit  of  his  Judgment;  and  the 
question  was,  whether  the  proceeding  by  Attachment, 
being  by  Custom,  came  within  the  statute.  The  Court 
thought  that  it  ^ould  be  going  too  far  to  extend  the 
jurisdiction  in  the  case  before  them,  as  it  did  not  come 
within  the  words  of  the  Statute ;  but  never  alluded  to 
the  Judgment  not  giving  the  Plaintiff  all  the  rights 
which  the  Judgment  of  a  superior  Court  would  have 
given  him.  Bulmer  v.  Marshall,  therefore,  is  no  deci- 
sion upon  the  present  question.  It  decides  only  that, 
as  the  Execution  was  obtained  under  a  Custom,  it  was 
not  one  which  the  Courts  of  Westndmier  Hall  could 
assist.  There  is  no  ground  for  saying  that  a  Judgment 
Debt,  although  not  within  the  19  G.  3,  c.  70,  is  not 
entitled  to  the  same  priority  as  other  Judgment  Debts 
are.  If  it  had  been  found  that  the  Garnishee  had  Goods 
in  London,  they  might  have  been  taken  in  Execution. 
It  is  no  prejudice  to  the  rights  of  the  Plaintiff,  to  range 
this  Debt,  before  the  Master,  in  the  higher  class  of 
Debts.  ^  The  Judgments  of  all  Courts  of  Record  are 
entitled  to  the  same  rank  as  Judgments  of  the  superior 
Courts.     Searle  v.  Lane  (c). 

(6)  5  B.  &  A.  821.  (c)  2  Vern.  88. 
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1897.  '   Mr.   Pefyt  and   Mr.  Pemberton,  for  the  Defend* 

ant : — 

Whatever  rule  mav  be  laid  down  in  the  Books  that 


Holt 


Murray.  h^ye  been  cited,  it  doed  not  apply  to  this  Case ;  as  this 
Debt  can  not  be  entitled  to  rank  as  a  Judgment  Debt 
in  the  administration  of  the  Assets  of  this  Testator.  He 
owed  these  Parties  no  Debt.  The  error  of  the  Master 
is  different  from  that  complained  of.  He  ought  not  to 
have  allowed  it  ^  any  Debt  at  all.  The  proceedings 
in  the  Mayor's  Court  show  the  nature  of  the  demand. 
The  object  of  the  proceeding  against  Murray,  was  not 
to  enforce  Payment  of  the  Debt,  but  to  compel  the  De- 
fendant, by  impounding  his  Money,  to  submit  to  the 
Jurisdiction  of  the  Court.  The  Verdict  does  not  give 
a  Right  to  the  Money.  It  makes  no  Contract  between 
the  Plaintiff  and  the  Garnishee.  A  Year  and  a  Day 
are  given  to  the  Defendant  to  come  in  and  submit  to 
the  Jurisdiction ;  and,  if  the  Defendant  does  come  in 
within  that  time,  he  must  give  the  Garnishee  sureties 
to  return  the  Money.  In  no  respect,  therefore,  is  the 
Execution  issued  for  satisfaction  of  the  Debt.  Bulmer 
v.  Marshall  establishes  that  the  Court  of  King's  Bench 
refused  the  aid  given  by  the  Act.  And  why  did  that 
Court  refuse  to  interfere  ?  Because  it  did  not  consider 
the  Judgment  to  be  a  judgment  of  an  inferior  court, 
but  merely  a  proceeding,  for  the  recovery  of  a  Debt, 
between  Hoh  and  Hamilton^  not  between  HoU  and 
Murray.  If  it  had  been  a  Judgment  for  the  Recovery 
of  a  Debt,  it  would  have  fallen  within  the  words  of  the 
Act.  Wetter  v.  Rucker  (d)  establishes  that  the  Judg- 
ment does  not  constitute  a  demand  between  the  Plain- 
tiff and  the  Garnishee.   The  Garnishee  is  not  discharged 

(d)  1  Brod.  &  Bing.  491. 
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from  liability  to  his  Creditor,  unless  the  Money  is  paid 
over  under  the  Execution.  It  would  be  absurd,  there- 
fore, to  hold  that  the  Judgment  creates  a  Debt  between 
the  Plaintiff  and  the  Garnishee,  but  does  not  discharge 
the  liability  of  the  latter  to  the  Defendant.  Here  Holt 
has  got  nothing  but  Judgment.  He  has  not  proceeded 
to  Execution,  by  which  alone  the  Money  is  given,  and 
the  Garnishee  discharged.'  No  proceeding  can  be  taken 
upon  this  Judgment  against  Property  out  of  the  Juris- 
diction of  the  Court ;  therefore  there  can  be  no  pro- 
ceeding against  the  general  Assets  of  the  Deceased. 
Consequently  this  demand  can  not  be  entitled  tb  rank 
as  a  Judgment  Debt  against  those  Assets. 


Mr.  Rose,  in  reply. 

In  Macdaniel  v.  Hughes  (e),  it  was  decided  that  the 
Garnishee,  against  whom  a  Recovery  was  had,  might 
avail  himself  of  the  proceedings  in  the  Mayor's  Court, 
in  an  Action  brought  against  him  to  recover  the  Debt. 
Long  before  the  Answer  was  put  in  in  this  Suit,  the 
proceedings  were  completed  in  the  Court  below,  and  the 
time,  allowed  to  Hamilton  to  come  in  and  submit  to 
the  Jurisdiction,  had  expired.  The  Courts  have  always 
paid  respect  to  the  Records  of  other  Courts,  however 
inferior  they  might  be,  and  recognized  the  priority  of 
the  Debt  recovered  in  them.  The  Judgment  here  is 
final.  The  Decision  in  Bulmer  v.  Marshall  was  not 
founded  upon  the  ground  that  the  Judgment  was  not 
final.  That  Case  decides^  that  the  19  Geo.  3.  c.  70, 
intended  to  give  assistance  to  Courts  of  limited  Juris- 
diction, but  not  in  Cases  of  foreign  attachment. 


(e)  3  l^ast,  367- 
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The  Vicb-Chancelloe  : — 

It  is  quite  inconsistent  with  the  principles  of  the  Ad- 
ministration of  Estates,  to  consider  this  as  a  Judgment 
Debt.  As  at  present  advised,  I  think  that  this  Plaintiff 
does  not  stand  in  the  rank  of  a  Judgment  Creditor :  but^ 
as  it  is  a  question  at  Law,  I  shall  not  refuse  him  a  Case, 
if  he  chooses  to  take  one ;  but  it  must  be  at  the  peril 
of  paying  Costs.  Wetter  v.  Rucker^  from  the  best  con- 
sideration I  have  been  able  to  give  it,  appears  to  be  pre- 
cisely in  point. 

Tlie  Plaintiff  declined  to  take  a  Case  for  the  opinion 
of  a  Court  of  Law,  and  the  exception  was  over-ruled. 


4th  JdIv. 
% , # 

Practice, 
BettwwgBiU. 

Bill  restored, 
though  the  order 
to  dismiss  was 
not  obtained  till 
after  a  consider- 
able interval 
since  the  last 
procetdiog  in 
the  Cause,  and 
though  the 
Plaintiff  had  ac- 
quiesced in  the 
order ;  the  Suit 
being  one  in 
which  the  main 
object  was  an- 
swered when  an 
Injunction  was 
obtained. 


BARFIELD  v.  NICHOLSON, 

IhE  nature  and  objects  of  this  Suit,  and  the  pro- 
ceedings in  it,  prior  to  those  after  mentioned,  will  be 
seen  on  referring  to  2  Sim.  if  Stu,  i. 

McAo/son's  Answer  was  filed  on  3d  March  1824,  and 
Kelfy*fi  further  Answer,  on  the  3 ist  January  1824.  Oa 
the  2gth  of  November  in  that  year,  NiM>bon  filed  a  Bill 
against  Barfield  to  have  the  Assignment  of  his  Copy- 
right in  the  Architectural  Dictionary  delivered  up  to 
be  cancelled,  as  having  been  fraudulently  obtained,  and 
for  relief  consequential  thereon.  No  proceedings  having 
been  taken  in  the  former  Suit  within  the  time  limited 
by  the  rules  of  the  Court,  the  Defendants,  Nicholson 
and  Kelly,  on  the  igth  of  May  1827,  obtained  Orders 
for  dismissing  the  Bill,  as  of  course.  Barfield  now 
moved  to  discharge  those  Orders. 


CASES  IN   CHANCBRY. 

In  support  of  the  Motion,  two  Affidavits  were  filed 
by  Barfield,  and  Mr.  Wilks  his  Solicitor,  the  former 
stating  the  object  of  the  original  Suit,  the  proceedings 
therein,  and  the  prayer  of  Nichohan^s  Bill:  that  the 
latter  Suit  was  still  in  prosecution,  and  was  in  the  nature 
of  a  Cross  Bill,  relating  to  the  matters  substantially  at 
issue  between  the  Parties  in  the  former  Suit :  that,  in 
1825,  Mr.  C.  Barber,  the  Deponent's  former  Solicitor, 
died,  and,  after  his  death,  the  Papers  in  both  Causes 
were  handed  over  to  the  Deponent's  present  Solicitor ; 
but,  as  the  Deponent  understood  that  his  object  in 
instituting  the  first  Suit  had  been  substantially  accom- 
plished by  the  granting  of  the  Injunction,  and  that  the 
real  question  at  issue  would  be  discussed  and  deter- 
mined by  the  proceedings  in  the  second  Suit,  and  being 
desirous  while  the  Injunction  continued  in  force,  to 
abstain  from  all  proceedings  against  the  Defendants 
that  could  be  avoided,  and  which  would  create  double 
expense,  he  instructed  his  present  Solicitor  to  take  no 
proceedings  for  the  immediate  prosecution  of  the  ori- 
ginal Suit :  that,  without  any  Motion  to  dissolve  the 
Injunction,  or  any  application  to  speed  the  Cause, 
orders  of  dismissal  had  been  obtained  in  the  original 
Suit :  that  the  dismissal  of  the  original  Suit  would  dis- 
solve the  Injunction,  and  prejudice  the  important  In- 
terests of  the  Deponent,  and  therefore,  he  was  advised 
that  it  was  necessary  to  prosecute  the  original  Suit  for 
the  continuance  of  the  Injunction  and  the  other  pur- 
poses thereof:  that  his  Interest  required  protection  in 
the  same  manner  as  when  the  Bill  was  filed  and  the 
Injunction  granted :  and  that,  if  that  Bill  were  to  stand 
dismissed,  the  Deponent  must  renew  the  Suit,  which 
would  produce  additional  litigation  and  serious  expense 
to  all  Parties. 
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Mr.  Wilk^B  Affidavit  stated  that,  when  the  Papers 
were  delivered  to  him,  be  questioned  Barfield  as  to  the 
proceedings  that  had  been  taken  and  were  required  to 
be  adopted,  on  his  behalf,  in  those  Suits :  that  Barfield 
thereupon  informed  the  Deponent  that  it  was  his  de- 
sire that  no  further  steps  should  be  taken  in  the  Suit 
wherein  he  was  Plaintiff,  while  an  Injunction  obtained 
therein  continued  in  force,  as  he  had  been  advised, 
by  his  deceased  Solicitor,,  that  that  Injunction  had 
really  effected  all  the  objects  sought  to  be  obtained,  and 
that  the  question  at  issue  in  the  second  Suit  was  sub- 
stantially the  same  as  in  the  first  Suit,  and  that,  therefore, 
no  further  steps  should  be  taken  in  the  first  Suit. 


It  appeared,  by  the  Affidavits  made  in  opposition 
to  the  Motion,  that  the  Taxation  of  the  Costs,  under 
the  orders  of  dismissal,  had  been  proceeded  in  by  the 
Solicitors  of  both  Parties,  and  was  nearly  completed. 

Mr.  Healdj  Mr.  Sugden,  and  Mr.  Roots  appeared  in 
support  of  the  Motion,  and  relied  on  the  facts  stated 
in  the  Affidavits  on  their  side. 

Mr.  Wakefield  opposed  the  motion,  and  ui^ed  the 
delay  that  had  taken  place  in  the  first  Suit^  and  the 
acquiescence  in  the  orders  of  dismissal,  by  Barfield's 
Solicitor  proceeding  with  the  Taxation  of  the  Costs : 
and,  to  show  that  the  existence  of  the  Injunction  did 
•  not  affect  the  regularity  of  the  orders,  he  cited  Day  v. 
Snee(a),  and  Hannam  v.  The  South  London  Water-works 
Company  (&)• 


(fl)  3  V.  &B.  170. 


{b)  2  Mer.  61  • 
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The  Vice-Chancellor  : — 

In  cases  of  Invasion  of  Patent  or  Copyright,  where 
the  substantial  object  of  the  Suit  is  obtained  when  an 
Injunction  is  granted,  the  Plaintiff's  Solicitor  acts  judi- 
ciously towards  his  Client,  and  mercifully  towards  the 
Defendant,  in  abstaining  from  prosecuting  the  Suit. 
I  think,  therefore,  that  for  that  reason,  and  considering 
all  the  circumstances  of  this  Case,  and  notwithstanding 
the  acquiescence  in  the  Orders,  this  Bill  ought  to  be 
restored. 

Motion  granted. 
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MITCHELL  V.  KNOTT. 

1  HE  Plaintiffs  were  the  Assignees  of  John  CuUeti 
Knott,  a  Bankrupt.  The  Defendant,  Knott,  was  the 
Father  of  the  Bankrupt :  and  the  other  Defendant  was 
the  then  late  Sheriff  of  Kent.  In  September  1822, 
J.  C.  £710^^  gave  his  Father  a  Warrant  of  Attorney, 
to  secure  Monies  which  the  Father  had  advanced 
and  made  himself  liable  to,  on  the  Son's  account.  In 
September  1826,  Judgment  was  enterfd  up  upon  the 
Warrant  of  Attorney,  and  a  Fieri  Fasitzs  issued,  under 
which  the  Sheriff  proceeded  to  sell  the  Son's  Goods 
and  Stock  in  Trade,  by  retail.  The  Son,  having  been 
arrested  by  two  of  his  other  Creditors,  rendered  himself, 
in  discharge  of  his  Bail,  in  January  1 827.  On  the  1 2th  of 
February,  the  Sheriff  began  to  sell  the  remainder  of  the 
Goods  and  Stock  in  Trade  by  Auction.  The  Sale  lasted 
eleven  days.  On  the  23d  of  that  month,  the  Commis* 
sion  issued. 


17th  July. 
' ^        ' 

Demurrer, 
Equity, 

A  Bill  in 
Equity  does  not 
lie  by  the  As- 
signees of  a 
Bankrupt 
against  a  Judg- 
ment Creditor 
and  the  Sheriff, 
for  monies  le- 
vied under  an 
Execution  upon 
a  Judgment  by 
Nil  dicit. 


^/^^C.^/y 
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1821.  The  Plaintiffs  alleged,  by  their  Bill,  that  the  Judg« 

'  ment  having  been  obtained  by  Confession  or  Nil  dicit, 

MiTCHBLL  ^g  Father  was  not  entitled  to  have  the  benefit  of  his 
Execution  against  the  general  Creditors  of  the  Son, 
and  that  the  Plaintiffs,  as  his  Assignees,  were  entitled 
to  receive  the  Monies  in  the  hands  of  the  Sheriff,  arising 
by  the  Sale,  for  distribution  among  the  Creditors  under 
the  Commission ;  and  that  the  Father  was  entitled  only 
to  be  paid  rateably  vdth  the  other  Creditors  (a).  The 
Bill  prayed  for  a  declaration  to  the  effect  of  this  allega- 
tion ;  for  an  account  (if  necessary)  of  the  Monies  re- 
ceived by  the  Sheriff,  and  of  what  was  due  to  the  Father 
at  the  Son's  Bankruptcy ;  and  for  Injunctions  to  re- 
strain the  Father  from  proceeding  in  the  Execution, 
and  the  Sheriff  from  paying  over  the  proceeds  of  the 
Sale  to  the  Father.  To  this  Bill,  the  Father  put  in 
a  general  Demurrer. 

Mr.  Knight,  in  support  of  the  Demurrer,  was  begin- 
ing  to  open  the  Pleadings ;  when  the  Viee-Chancellor 
desired  to  hear  the  Counsel  in  Support  of  the  Bill. 

(a)  By  6  Geo.  4,  c.  16,  s.  108,  it  is  enacted,  ''That  no 
creditor  having  security  for  his  debt,  or  having  made  any  at- 
tachment in  London,  or  any  other  place  by  virtue  of  any  custom 
there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall 
receive  upon  such  security  or  attachment  more  than  a  rateable 
part  of  such  debt,  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon,  or  any  mortgage  of  or  lien 
upon,  any  part  of  the  property  of  such  bankrupt  before  the 
bankruptcy  :  provided  that  no  creditor,  though  for  a  valuable 
consideration,  who  shall  sue  out  execution  upon  any  judgment 
obtained  by  default,  confession,  or  nil  dicit^  shall  avail  himself 
of  such  execution  to  the  prejudice  of  other  fair  creditors,  but 
shall  be  paid  rateably  with  such  creditors." 


CASES  IN  CHANCERY. 
Mr.  Home  and  Mr.  Whitmarsh,  for  the  Plaintiffs  : — 
A  Suit  in  Equity  is  the  proper  mode  of  obtaining  the 
relief  sought  for.  The  Bill  proceeds  upon  the  ground 
of  preventing  multiplicity  of  Suits.  The  case  of  Taylor 
y.  Taylor  {b),  shows  that  the  Judges  were  of  opinion 
that,  in  a  case  like  the  present,  there  was  no  remedy  at 
Law.  Besides,  Knotty  the  Father,  laid  by;  and  took  no 
step  to  enforce  his  Security  for  four  years.  The  Ac^ 
counts  prayed  against  the  Sheriff,  and  Knott j  the  Father, 
are  necessary,  but  could  not  be  taken  at  Law.  If  we 
had  brought  Trover  against  the  Sheriff,  we.  could  not 
have  got  the  Money  ;  because  the  Act  does  not  declare 
the  Execution  void. 
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The  Viob*Chancellor  : — 

The  late  Bankrupt  Act  was  intended  to  facilitate  the 
administration  of  Bankrupts'  Estates,  not  to  vary  the 
rights  of  the  Creditor  and  Assignees  under  particular 
circumstances.  When  the  Act  declares  that  the  Fund' 
shall  be  distributable,  it  means  that  the  Assignees  shall 
recover  and  distribute  it.  The  case  of  Taylor  v.  Taylor 
decides  the  very  reverse  of  what  it  is  cited  for,  namely/ 
that  the  Assignees  have  a  remedy,  either  by  Petition  or 
Action,  to  po^ess  themselves  of  the  Property  to  be 
distributed.  Whenever  an  Act  gives  a  Right,  it  means  ^' /  Jfj^'^n/^y^^ 
to  give  a  kgal  remedy,  and  not  to  put  the  Party  to  the 
extraordinary  remedy  of  a  Court  of  Equity. 

(6)  5  B  dc  C.  392. 


Vol.  I. 


M  M 


509 


CASES   IN   CHANCERY. 


i8ft7. 

i8tb  July. 
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Practice, 
Amendment. 

A  Bill  may 
be  amended  by 
adding  Plain- 
tifis,  notwith- 
standing the  De- 
fendants have 
answered  it. 


HICHENS  V.  CONGREVE. 

The  Bill  was  filed  by  some  of  the  Shareholders  ia 
a  Mining  Company,  on  behalf  of  themselves  and  others, 
complaining  of  a  fraudulent  misapplication,  by  the  Di-- 
rectors,  of  part  of  the  Funds  of  the  Company,  and  seek- 
ing to  have  the  amount  refunded.  After  two  of  the 
Defendants  had  put  in  their  answers,  the  Bill  wa» 
amended  by  adding  Plaintiffs. 

Mr.  HeaU,  Mr.  Twiss  and  Mr.  Lofius  Lowndet  now 
moved,  on  behalf  of  the  Defendants  who  had  answered 
the  Bill,  that  the  amended  Bill  might  be  taken  off  the 
file,  or  the  amendments  be  struck  out.  They  said  that 
Defendants  might  be  prejudiced  by  the  adding  of 
Plaintiffs  after  they  had  answered  the  Bill ;  inasmuch 
as  they  might  have  been  able  to  defeat  the  original 
Plaintiffs,  and  under  that  impression,  might  have  made 
admissions  which  they  would  not  have  made  if  the 
additional  parties  had  been  Plaintiffs  originally,  or 
might  have  qualified  those  admissions :  that  A,  and  B. 
might  not  be  entitled  to  the  relief  sought,  but  A,  B.  and 
C.  might :  that,  in  this  case,  the  new  parties  did  not 
stand  in  the  same  situation  as  the  old  ones  did,  for  the 
former  were  original  Shareholders,  whereas  the  latter 
were  merely  Purchasers  from  original  Shareholders,  and 
the  Defendants  might,  therefore,  be  entrapped  into  not 
shaping  their  Defence  so  as  to  meet  the  Case  set  up  by 
the  new  Plaintiffs. 


Mr.  Home,  Mr.  Sugden,  and  Mr.  Pemberton,  appeared 
against  the  Motion. 


CASES   IN   CHANCERY. 
The  Vice-Chancellor  :— 
It  has  been  urged,  in  support  of  the  Motion,  that,  if 
these  amendments  are  aUowed  to  remain,  injustice  may 
be  done  to  the  Defendknts,  because  they  may  have 
admitted  facts  which  they  would  have  accompanied 
.  with  exphination  if  the  Record  had  stood  originally  as 
It  now  does.    But  no  injury  can,  from  that  state  of 
circumstances,  faU  upon  the  Defendants;    for,  after 
a  Bill  IS  amended,  a  Defendant  has  an  opportunity  of 
addmg  the  explanatory  circumstances  in  his  answer  to 
the  Amendments. 

Motion  refused,  with  Costs. 


CADDICK  t;.  MASSON. 

1  HERE  were  two  PlaintifFs  in  this  Cause.     Afi^r 
replication,  one  of  them  became  Bankrupt.    No  pro- 
ceedings  having  been  had  in  the  Cause  for  three  Terms, 
the  Defendant  obtained  the  usual  order  to  dismiss  the 
Bin  for  want  of  prosecution.     Mr.  Piggott,  for  the 
Bankrupt  Plaintiff,  now  moved  to  discharge  that  Order 
for  irregularity.    He  said  that,  when  a  Plaintiff  becomes 
Bankrupt,  the  suit  can  not  be  dismissed  upon  the  usual 
motion ;  but  that  a  special  application  must  be  made 
that  the  Assignees  ma/ file  a  Supplemental  Bill  within 
a  certam  time,  or  thatJAe  Bfll  may  be  dismissed :  and 
he  cited  Randall  v.  Mumford(a),  Porter  v.  Cox(b), 
Adamson  v.  Hall(c),  and  Sharp  v.  Hullett{d). 


l8th  July. 

Practice* 
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Where  there 
are  two  Plain- 
tifik,  and  one  of 
them  only  be- 
comes Bankrupt, 
the  Bill  may  be 
dismissed  upon 
the  usual  Mo- 
tion. 


(a)  18  Ves.  424. 

(b)  5  Madd.  80. 


(c)  Turn.  258. 
.     (d)  8  Sim.  &  Stu.  49d. 
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Mr.  Jacob y  for  the  Defendant,  said  that  the  bankniptcy 
of  a  Plaintiff  was  not  an  abatement  of  the  suit,  bat  ooly 
made  it  defective  as  to  parties :  that  a  defect  of  that 
nature  did  not  prevent  the  suit  being  dismissed :  that 
here  there  were  two  Plaintiffs,  one  of  whom  was  solvent, 
and  that  he  might  make  the  suit  complete  if  he  pleased. 

The  Vice-Chancellor  : — 

The  rule  laid  down  in  the  cases  referred  to,  is  con- 
fined to  the  case  of  a  sole  Plaintiff,  who,  becoming 
bankrupt,  is  supposed  to  be  negligent  of  what  is  sought 
by  the  Bill ;  and  the  Court,  to  prevent  surprise  and  save 
expense,  requires  notice  to  be  given  to  the  Assignees. 
There  is  no  instance  where  the  Court  has  taken  upon 
itself  to  interpose  the  Rule,  where  there  are.  two  Plain- 
tiffs one  of  whom  is  solvent  and  the  other  insolvent ; 
for  it  is  as  competent  to  the  solvent  Plaintiff,  as  it  is  to 
the  Assignees,  to  rectify  the  suit. 

Motion  refused  without  Costs. 


On  the  igth  of  July,  a  motion  similar  to  that  in  the 
last  Case,  was  made  by  Mr.  Wakefield  in  Latham  y. 
Kenrick,  and  opposed  by  Mr.  Matthews:  and  was  also 
refused  by  the  Vice-Chancelhr. 


>c 


■> 


/ri 


y> 


y./"  ^^...^jzJ  ^. 
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LORD  V.  LORD.  ,9th  July. 


1  HE  decree  directed  the  Real  Estates  of  a  Testatrix       Practice, 

to  be  sold  for  payment  of  Legacies  given  to  the  PJaintiffs.  ^^^ 

Two  of  the  lots  were  purchased  by  Sir  Thomas  Turton  Vendor  and  Pur- 

for  Anne  Buckner,  but  without  her  privity.     She,  how-         ckaser. 

ever,  had  consulted  him  upon  the  management  of  her      ^,  purchased 

Property,  and  had  frequently  expressed  a  desire  to  pur-  for  JB.,  but  with- 

chase  those  parts  of  the  Testatrix's  Estate  which  were  a?E8tote"Mld 

contiguous  to  her  own  Property,  if  they  should  ever  under  a  Decree. 

be   sold.     He  afterwards  went  to  her  house  for  the  ^'  ^*®<^  without 

purpose  of  informing  her  of  the  purchase,  but  found  Purchase.    The 

hex  in  such  a  state  of  mind  as   to  be  incapable  of  Order  nisi  was 

understanding  matters  of  business ;   and  consequently  ^^^^  ^  j^^   ' 

did  not   make    any  communication  to   her  upon  the  Court  refused  to 

subject.    Mrs.  Buckner  continued  in  the  same  state  ^^^®'"  ^'^  ^^®' 
.,,,.,.  1        11  1  .     /. «  outers  to  pay  the 

until  her  death,  which  took  place  on  the  24th  of  Septem-  purchase  mo- 

ber  1826.      On  the  6th  of  December  following,  the  ney ;  and,  on  the 

Master  reported  t/lrs.  Buckner  to  be  ^e  purchaser  of  ^l^^'p^^^^"^ 

the  two  lots  ;  and,  on  the  8th  of  that  month,  the  report  discharged  the 

was,  on  a  motion  made  by  Eleonora  Lord,  one  of  the  ^^^^  nw,  and 

directea  a  xLe- 

Defendants,  confirmed  nisi.    On  the  15th  of  January  g^le. 

1827  Eleonora  Lord  moved,  before  Sir  John  Leach,  V.  C.  

to  confirm  the  report  absolutely ;  but  his  Honor,  having  ^^  ^£  a  Pur- 
been  told  that  Mrs.  Bvckner  was  dead,  refused  the  chaser  under  a 

motion.    A  motion  was  now  made,  by  the  same  party,  ^^''f®  refuse  to 

^  r»  P*y  the  Pur- 

either  that  the  Co-heirs  and  Executors  of  Mrs.  Buckner  chase-money, 

or  some  or  one  of  them,  or  Sir  Thotnas  Turton,  might  be  ^^^Y  cannot  be 

considered  as  the  purchasers  of  the  lots,  and  be  ordered  jj  unless  a  Suit 

to  pay  the  Purchase-money  for  the  same,  and  that  the  be  instituted 

Qrder  nisi  might  be  discharged,  or  that  those  lots  might  "^  • 

be  resold. 

M  M  3 
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1897.  Mr.  Shadwell,  and  Mr.  Stuart  appeared  in  support  of 

*"       ^        '     the  motion.    And  Mr.  Sideboitom,  for  Henry  hord,  one 
^*^-         of  the  Defendants. 

V. 

Lord 

Mr.  Whitmarihf  for  the  Plaintiffs,  said  that  it  ap- 
peared, by  the  Affidavits, that  Sir  Thomas  TurionhzA  no 
instructions  to  make  the  purchase,  and  that  Mrs.  BtccA- 
tier  never  adopted  it ;  and  that,  therefore,  he  purchased 
on  his  own  responsibility. 

Mr.  7Ves/ot>f,  for  Mrs.  Buckner^s  Co-heirs,  contended 
that  all  the  proceedings,  down  to  the  Order  mst,  were 
regular  :  that  Eleonara  Lord  ought  to  have  proceeded 
to  confirm  the  report  absolutely,  by  a  motion  of  course, 
and  had  no  right  to  discharge  the  Order  mst:  that  the 
Co-heirs  were  entitled  to  the  lots,  and  that  the  Exe- 
cutors, on  being  served  with  notice,  were  bound  to  pay 
the  Purchase-money. 

The  Vice-chancellor:  Suppose  the  Executors  were 
not  to  admit  assets  ? 

Mr.  Treslove :  The  Court  would,  nevertheless,  order 
the  report  to  be  confirmed. 

The  Vice-chancellor :  I  do  not  think  that  I  should 
make  such  an  Order. 

Mr.  Treslove :  This  contract  can  not  be  the  subject  of 
a  Bill,  as  it  was  entered  into  with  the  Court  Sales 
before  a  Master  are  not  within  the  Statute  of  Frauds ; 
because  the  contract  is  made  with  the  Court,  and  not 
with  an  individual. 


CASES    IN    CHANCERY. 

Tub  Vice-chancellor: — 

The  Court  can  not  act  upon  a  person  who  is  not  a  party 
on  the  Record^  unless  he  has  come  in  and  done  some  act 
which  subjects  him  to  the  jurisdiction  of  the  Court* 
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J«27» 


Lord 
Lord. 


The  Co-heirs  are  entitled  to  purchase  these  lots  if 
they  choose,  and  have  an  Equity  to  compel  the  Exe- 
cutors to  reimburse  them,  if  they  have  assets.  But  if 
the  Co-heirs  do  not  choose  to  complete  the  purchase, 
let  the  Order  mst  be  dischai^ed,  and  the  Master  proceed 
to  a  resale ;  and  reserve  the  consideration  as  to  any  de- 
ficiency that  may  arise  on  the  resale,  and  by  whom  the 
Costs  of  it  are  to  be  repaid. 

Mr.  Tredooe  having  declined  the  purchase  on  behalf 
of  the  Co-heirs,  the  Order  for  a  resale  was  made  in  the 
terms  before  mentioned. 


JACKSON  V.  PARISH. 


19th  July  and 
lath  Aug. 


Practice. 

Supplemental 

Antmer. 

Leave  given, 


The  Bill  was  filed,  in  February  1826,  by  Mary,  the 
Widow  of  James  JacA»oii,  to  have  dower  assigned  to 
her  out  of  certain  Messuages,  which  had  been  conveyed 
to  the  Defendant  by  Edward  Rider,  who  derived  title 
thereto  through  Conveyances  made  by  James  Jackson.  J^'^jg^lJ  Supple^ 
The  Defendant,  in  his  Answer,  which  was  filed  in  May  mental  Answer 
1826,  admitted  that  he  intended  to  dispute  the  Plain-  ^  »  ^'^^•^^'-j 
tiflF^s  Title  to  Dower ;  and  that  the  Title  Deeds  of  the  to  state  a  Fine 
Estate  were  ia  his  possession ;  and  he  set  forth  a  List  and  Non-claim 
of  them  in  a  Schedule  ;  but  the  Schedule  did  not  con-  oi5i^,'lb^gh 
tain  any  notice  of  the  Fine  after  mentioned.    After  the  ignorance,  in  the 
Answer  bad  been  replied  to,  and  Witnesses  examined  original  Answer. 


5o6 


iSa?. 
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V, 
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for  the  Plaintifi;  the  Defendant  moved  for  liberty  to 
file  a  Supplemental  Answer,  for  the  purpose  of  stating 
and  putting  in  issoei  a  Fine  with  Proclamations  levied^ 
by  Edward  Rider  and  Ann  his  Wife,  to  the  Defendant, 
in  Michaehnas  Term,  6oth  Geo.  3,  of  the  Messuages  in 
question,  and  x)f  insisting  upon  the  benefit  of  the  Fine 
and  the  Non-claim  thereon ;  and  that,  if  necessary,  the 
Replication  might  be  withdrawn,  or  taken  as  a  ReplU 
cation  also  to  the  Supplemental  Answer;  the  Defend* 
ant  submitting,  in  either  case,  that  it  should  be  without 
prejudice  to  the  Depositions  already  filed  on  behalf  of 
the  Plaintifi*,  or  to  her  filing  further  Depositions,  if  she 
should  be  so  advised. 


The  Defendant,  in  an  Affidavit  in  support  of  the 
Motion,  deposed  that  he  had  in  the  second  Schedule 
to  his  Answer  set  forth  a  full  and  tr  ae  List  of  all  the 
Tide  Deeds,  Muniments,  Papers  and  Writings,  relative 
to  the  Messuages,  Tenements  and  Premises,  which 
then  or  ever  were  in  his  possession,  custody  or  power, 
and  which  were  delivered  to  him  upon  the  occasion  of 
his  purchase  of  the  said  Premises,  and  that  the  same 
did  not  contain  any  Chirograph,  or  Indentures  of  Fine 
levied  by  Edward  Bider  and  Ann  his  Wife,  of  whom 
he  purchased  the  Premises,  nor  had  he  any  such  deli- 
vered to  him  at  the  time  of  his  Purchase,  nor  was  he 
aware  of  the  same,  or  that  any  such  ought  to  have  been 
delivered  to  him,  or  of  the  nature  or  effect  thereof  upon 
the  Plaintiff's  Claim. 


The  Defendant's  Solicitor  also  made  an  Affidavit,  in 
which  he  deposed  that  he  was  not  professionally  en^ 
ployed  by  the  Defendant  upon  the  occasion  6f  his  pttr-> 
chase  of  the  Messuages  os  Dwelling^honses  in  question 
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isi  the  Cause,  and  had  do  knowledge  of  the  Defendant's 
Title   thereto  until  he  waa  instructed  to  prepare  the 
Answer  of  the  Defendant :  and  that,  upon  that  t>cca- 
aion>  he  applied  to  the  Defendant  for  the  Title  Deeds 
in  bis  possession  relating  thereto,  and  received  from 
him  an  Abstract  of  the  Tide,  together  with  the  two 
Bonds  set  forth  in  the  second  Schedule  to  the  Defend- 
ant's Answer;  but  that  the  several  other  Deeds,  Papers 
and  Writings  mentioned  in  the  said  Schedule,  were  not 
delivered  to  him,  nor  seen  by  him,  until  after  the  Answer 
was  prepared,  when  the  Dates  of  the  Deeds,  and  the 
Names  of  the  Parties  thereto,  were  added  to  the  Sche- 
dule :    That  the  Answer  of  the  Defendant  was  prepared 
from  the  said  Abstract,  in  which  no  notice  was  taken 
of  the  Fine  in  question ;  and  that  he  had  not,  at  the  time 
of  filing  the  Answer,  any  knowledge  or  belief  that  such 
a  Fine  had  been  levied  ^  and  that  he  was  wholly  igno- 
rant of  the  fact  of  such  Fine  having  been  levied,  until 
on  or  about  the  21st  of  April  1827,  when  he  acciden- 
ally  discovered  the  same;  that,  in  consequence  of  his 
ignorance  of  the  said  Fine  having  been  levied,  the  same 
and  the  benefit  thereof  was  omitted  to  be  insisted  upon 
in  the  Answer  of  the  Defendant,  or  to  be  pleaded  in 
bar  to  the  Claim  of  the  Plaintiff. 
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Mr.  Pepi/s  and  Mr.  Knight  appeared  in  support  of 
the  Motion : — 
They  cited  Patterson  v.  Slaughter  (a),  and  J^arrington 
y.  O'Brien {b). 

Mr.  Shadwell  and  Mr.  Swanston  opposed  the  motion. 

If  a  Party  applies  for  leave  to  put  in  a  Supplemental 

Answer,  he  must  show,  not  only  that  the  Facts  came 


(d)  Amb.  292. 


(b)  2.BaU  &  BeatU  140. 
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to  his  knowledge  after  the  first  Answer  was  fifed,  but 
that  he  could  not,  by  any  diligence,  have  discovered 
them;  or,  the  Allegation  which  he  wishes  to  add,  most 
be  against  his  Interest.  The  efiect  of  allowing  the  ad* 
ditional  fact  to  be  stated  in  this  Case,  would  completely 
alter  the  Plaintiff's  Rights:  for,  as  the  Record  now standsy 
she  is  clearly  entitled  to  relief.  After  publication  has 
passed,  aPlaintiff  cannot  file  a  Bill  of  Review,  neither  can 
he  file  aSnppIemental  Answer.  Curling  y.  Marqm  Totonf- 
hend(c) ;  Livesey  v.  Wibon  (d) ;  Edwards  y.  M^Leay  (e)  ; 
CoMt  y.  Barr  (f) ;  Bingham  v.  Dawson  (g) ;  and  Lord 
Bacon's  rule  as  stated  in  Pattertony,  Slaughter  {hy 


Mr.  Pepys,  in  reply : — 

There  is  no  similarity  between  giving  leave  to  file 
a  Bill  of  Review,  and  to  file  a  Supplemental  Answer. 
A  Supplemental  Answer  is  merely  to  put  a  new  fact  in 
issue :  the  object  of  filing  a  Bill  of  Review  is  to  mend 
a  Case  by  new  Evidence,  and,  for  that  reason,  such 
a  Bill  can  not  be  filed  after  publication.  Patterson  y. 
Slaughter  most  nearly  resembles  this  Case ;  and  there 
Lord  Hardwicke  granted  the  Permission.  Here  there 
is  no  danger  of  perjury.  In  Const  v.  Barr  the  De- 
fendant had  admitted  the  Plaintifi^'s  Title.  In  Livesey 
y.  Wilson,  the  Party,  having  admitted  a  Fact,  desired  to 
qualify  it.  These  Cases  are  wholly  beside  the  present 
Question.  We  are  desirous  only  to  put  in  issue  a  new 
Fact,  which,  if  proved,  will  be  a  legal  bar  to  the  Plain- 
tifi^'s  Claim ;  and,  if  leave  be  refused  us,  the  Plaintiff 
will  get  our  property. 


(c)  igVes.  6a8. 

(d)  iV.Sc  B.  149. 

(e)  a  V.&B.fl56. 


(/)  2  Mer.  67. 
(g)  Jacob's  Rep.  243. 
(A)  Amb.  29a. 
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The  Vice-Chancellor  : — 
The  Question  is,  whether  a  Defendant  who  has 
omitted,  in  consequence  of  the  neglect  of  his  Solicitor, 
to  put  a  good  Defence  upon  the  Record,  is  to  be  allowed 
the  benefit  of  it,  by  filing  a  Supplemental  Answer. 
I  will  look  into  the  Cases  that  have  been  cited  before 
I  finally  dispose  of  this  Motion.  But  I  am  quite  sure 
that,  before  publication  had  passed,  it  would  have  been 
competent  to  the  Defendant  to  file  a  Bill,  stating  that 
he  was  a  Purchaser  for  valuable  consideration,  and 
that  a  Fine  had  been  levied  to  him  more  than  five  years 
ago ;  and,  that  upon  a  Bill  for  Dower  having  been  filed 
against  him,  under  an  elder  Title,  he  laid  all  his  Papers 
before  his  Solicitor  to  make  a  Defence,  and  that  the 
Solicitor  omitted  to  set  up  the  Fine  and  Non-claim,  and 
to  pray  that  he  might  be  at  liberty  to  put  the  Fine 
and  Non-claim  in  issue. 

The  Vice-chancellor; — In  this  Case,  I  think  the 
Defendant  must  have  liberty  to  put  in  a  Supplemental 
Answer,  but  the  Replication  must  stand  as  a  Replica* 
tion  to  the  Supplemental  Answer,  and  without  prejudice 
to  the  Depositions  taken :  and  the  Plainti£f  is  to  be 
at  liberty  to  go  into  any  proofs  to  controvert  the  Facts 
of  Non-claim,  without  amending  the  Bill  to  put  those 
Facts  in  issue*  The  Defendant  must  also  pay  the 
Costs  of  this  Application,  and  caused  by  and  incident 
to  the  putting  in  such  Supplemental  Answer, 
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1827. 

I'glh  July. 
*^        ^        ' 

Practice* 
Injunction. 

Motion  to  ex- 
tend the  com- 
mon Injunction, 
granted,  where 
the  Answer, 
which  was  filed 
on  the  same 
morning,  was 
insufficient,  and 
the  Trial  was 
coming  on  the 
next  day  but 
one.      ^ 


MUNNINGS  V.  ADAMSON. 

M.OTION  to  extend  the  Common  Injunction  to  stay 
a  Trial  that  was  coming  on«  on  the  next  day  but  one. 
The  Answer  was  filed  on  the  morning  of  the  day  on 
which  the  Motion  was  made. 

The  Vice-Chancellor  said  that,  as  the  Motion  was 
made  too  late,  he  would  not  grant  it,  unless  the  Answer 
was  insufficient. 

His  Honor,  having  read  the  Answer,  said  that  it 
was  insufficient,  and  made  the  Order. 

Mr.   Home  and  Mr.  XyitpA  moved ;    Mr.  Teed 
opposed,  and  cited  Whitehouse  v.  Hickman  (a). 

.    (a)  1  Sim.  &  Stu.  102. 


20th  July. 

• y i 

Practice. 
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DANDO  V.  DANDO. 

.1  HE  Suit  was  instituted  to  carry  into  effect  the  Will 
of  a  Testator,  who  died  in  1817,  having  bequeathed 
If  an  Executor  Jiis  PersQnal  Estate  to  Trustees,  in  Trust,  to  convert  it 
admks  that  all  Ju^q  Money,  to  lay  out  the  proceeds  on  Government 
DehtSy  &c.  have  ^^  ^^^^  Securities,  and  to  pay  the  Income  to  the  Plain- 
been  paid,  the  tiff,  his  Widow,  for  Life.  The  Executor  admitted,  in 
Motion^  order"  ^^®  Answer,  that  all  the  Testator's  Debts  and  Funeral 
the  income  of      Expenses  had  been  paid ;  and  a  Balance,  which  he  had 

a  Balance,  paid    ^^^  jn  under  an  Order  of  the  Court,  had  been  laid  out. 

in  by  the  Exe-     '^  ' 

cutor,  to  be  paid  to  the  Person  entitled  to  the  Residue. 

^    J.    ^a^x    /fA 


V-^^^W^-^-P^S^Y^ 
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Mr.  Koe,  for  the  Plaintiff,  now  moved  that  the  Divi- 
dends then  accrued  due,  and  thereafter  to  accrue  due, 
on  the  Stock  purchased  with  the  Balance,  might  be 
paid  to  her. 

The  Vicb-Chancellor  : — 
If  an  Executor  adi^its  Assets,  he  does  it  at  his  peril ; 
and,  therefore,  I  shall  make  the  Order  as  prayed. 
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HANDLED  V.  BILLINGE. 

U  PON  an  Inquiry  directed  by  the  Decree^  a  Witness 
had  been  Examined  before  the  Examiner. 


aoth  July, 
^- /— ^ 

Practke. 


Mr.  Barber,  for  some  of  the  Defendants,  now  moved  publi^hi^g  d^ 

that  the  Depositions  of  this  Witness  might  be  forthwith  positions  of 

published.      He    produced   a  Certificate,   signed  by  ^iiJ°d^  ^*^ 

Mr.  Baines,  Mr.  Jackson,  and  Mr.  Mills,  three  of  the  Decree. 
Clerks  in  Court,  to  the  following  effect : 

'*  We  humbly  certify  that,  in  the  case  of  the  Ex- 
amination of  Witnesses  after  a  Decree,  such  Witnesses 
having  been  examined  either  by  Commission,  or  before 
the  Examiner,  the  publication  of  the  Depositions  is 
passed  by  Order  of  the  Court,  unless  the  publication 
be  passed  by  the  respective  Clerks  in  Court  signing, 
a  consent  to  pass  publication,  in  the  Six  Clerks  Rule- 
book.  But,  in  the  Examination  of  the  Witness  by  the 
Master  personally,  a  circumstance  rarely  occurring,  the 
Publication  is  by  Warrant  granted  by  the  Master/' 

The  Vice-chancellor  ordered  the  Depositions  to  be 
published  accordmgly. 
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whether  tuch  Estate  was  subject  to  any  and  what  IntaiW 
and  when  and  by  whom  createdi  and  to.  what  Estates* 
and  upon  what  Trasts  the  same  Estate  was  limited^ 
and  who  was  or  were  entitled  thereto*  and  to  what 
Estate  or  Estates  :  and  that  the  Master  should  inquire 
whether  the  Estate,  stated  in  the  Answer  of  the  De^ 
fendant,  Thomas  Burrows,  to  have  been  agreed  to  ba 
purchased  by  him,  was  a  proper  Estate  in  which  to 
invest  part  of  the  residue  of  the  Testator's  Estate  ac^ 
cording  to  the  intention  of  the  Testator,  as  expressed 
in  iiis  Will :  and  it  was  also  ordered  that  the  Master 
should  inquire  who  was  the  Person  intended*  by  the 
Testator,  by  the  description  of  Arnold  Burrows^  Son  of 
Colonel  Ihnnas  Burrows,  of  Hill-Street. 

The  Master  reported  that*  by  Indentures  of  Lease 
and  Release*  dated  the  ad  and  gd  of  October  1807** 
being  the  Settlement  on  the  marriage  of  the  Defendant^ 
Thomas  Burrows,  with  Susan  Seward,  Robert  Burrows 
(who  was  the  Father  of  the  Defendant,  TTiomas  Bur- 
rows, but  who  died  in  the  Testator's  lifetime)  and  the 
Defendant,  Th^mas^  Burrows,  conveyed  certain  Lands, 
&c.  which  the  Master  afterwards  reported  that  the 
TestSrtor  meant  by  the  description  of  his  Stradone 
Estate,  to  the  use  of  Robert  Burrows,  in  Fee,  until  the 
marriage,  and,  after  the  marriage  (subject  to  two  Trust 
Terms  of  300  years  and  350  years,  and  to  three  Rent^ 
charges  of  500  /*,  one  for  the  benefit  of  Thomas  Burrows 
during  the  Lives  of  Robert  and  Thomas  Burrows,  and 
the  two  others  for  the  Jointures  of  Susan  Seward  and 
Sophia,  the  Wife  of  Robert  Burrows)  to  the  use  of 
Robert  Burrows,  and  his  Assigns,  for  life,  without 
impeachment  of  Waste,  with  Remainder  to  Trustees  to 
preserve  Contingent  Remainders,  with  Remainder  to  the 
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me  of  2%<Mfias  Burrows  and  his  Assigns,  for  life,  without 
impeachment  of  Waste,  with  Remainder  to  the  same 
Trustees  to  preserve  Contingent  Remainders,  with  Re- 
mainder to  the  use  of  the  first  Son  of  Thomas  Burrows, 
in  Tail  Male,  with  Remainders  to  the  second,  third, 
fourth,  and  every  other  Son  of  Thomas  Burrows,  succes- 
8ively>  in  Tail  Male,  with  Remainder  to  the  Daughters 
of  the  marriage,  as  Tenants  in  Common  in  Tail,  with 
Cross  Remainders  between  or  amongst  them  in  Tail, 
and,  in  case  there  should  be  but  one  such  Daughter, 
with  remainder  to  such  only  Daughter  in  Tail,  with 
Remainder  to  Robert  Burrows  in  fee.  The  Trusts  of 
the  term  of  300  years  were  to  raise  5,000/.  of  which 
1  f600  /.  were  to  be  applied  for  the  Fortioirt'of  the  younger 
Children  of  Robert  Burrows  and  Sophia  his  Wife,  and  the 
remainder  towards  payment  of  certain  Debts  of  Robert 
Burrows,  and  the  Surplus  (if  any)  was  to  be  paid  to 
Mobert  Burrows.  The  term  of  350  years  was  created 
for  securing  the  three  Rent-charges  of  500/.,  and,  after 
the  decease  of  Thomas  Burrows,  to  raise  2,400/.  for  the 
Portions  of  the  younger  Children  ufthe  marriage.  And 
Powers  were  given  to  Thomas  Burrows  to  jointure  an 
after-taken  Wife  to  the  amount  of  300/.,  and  for  Robert 
Burrows  and  Thomas  Burrows  to  charge  the  Estates  with 
3,000/.  each,  and  for  Robert  Burrows,  during  his  life,' 
aud,  after  his  decease,  for  Thomas  Burrows,  to  grant 
Xeases  of  the  Estates,  for  lives,  or  thirty-one  years* 


WoOLMoafi 

r. 
Burrows. 


The  Master  found  that  the  Estates  at  Stradone  were 
subject  to  the  entail  created  by  the  Settlement,  and 
were  limited  to  such  uses,  and  upon  such  Trusts,  and  sub- 
ject to  such  Powers,  Provisoes,  Limitations  and  Agree* 
ments  as  were  therein  mentioned ;  and  that  Thomas 
furrows  was  entitled  thereto,  as  Tenant  for  Life,  by^- 

VoL.  I.  N  N 
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virtue  of  the  Settlement,  with  Remainder  to  his  first 
and  other  Sons  in  Tail  Male,  with  Remainder  to  his 
Daughters,  as  Tenants  in  Common  in  Tail,  with  Cross 
Remainders  between  them  in  Tail,  with  the  ultimate 
Remainder  to  Thomas  Burrows  in  fee. 

And  the  Master  also  found  that  the  Estate,  stated  in 
the  Answer  of  the  Defendant  Thmas  Burrows  to  hate 
been  agreed  to  be  purchased  by  him,  was  a  proper 
Estate  in  which  to  invest  part  of  the  Residue  of  the 
Testator's  Estate,  according  to  the  intention  of  the  Tes- 
tator as  expressed  in  his  Will.  And  he  found  that  the 
Defendant  A.  R.  Burrows  was  the  Person  intended  bj 
the  Testator,  by  the  description  of  Arnold  Burrows, 
Son  of  Colonel  Thomas  Burrows,  of  HiU-strfei. 

Thomas  Burrows,  having  afterwards  made  another 
Purchase,  and  the  Master  having  approved  of  it,  it  was 
referred  to  the  Master,  by  the  Decree  on  further  Direc* 
tions,  to  settle  a  proper  Settlement  of  the  Estates, 
already  purchased  and  thereafter  to  be  purchased^  with 
the  Testator's  Residuary  Estate,  upon  the  Uses  and 
Trusts,  and  according  to  the  Directions  expressed  and 
declared  concerning  the  same  in  and  by  the  said  WiH 
and  Codicil.  And  the  Court  declared  that  the  Defendant 
A.  JR.  Burrows  was  the  Person  intended  by  the  Testator 
by  the  description  of  A.  Burrows,  Son  of  Colonel  T.  Bur- 
rows, of  HiU'Street. 

* 
Two  Drafts  of  a  Settlement  having  been  brought  in 
before  the  Master,  one  on  the  part  of  the  Defendant 
Thomas  Burrows,  and  the  other  on  the  part  of  the  De- 
fendant Arnold  Robinson  Burrows,  the  Master  rejected 
the  former,  and  made  certain  alterations  and  additions 
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to  the  latter,  and  certified  to  the  Court  Chat  he  had  ap«  i$^j, 

proved  of  the  last*mentioned  Draft,  with  such  alterations,  '        — 

as  a  proper  Draft  of  Settlement  of  the  Estates  already  Woolmokm 
purchased  and  thereafter  to  be  purchased. 


By  that  Settlement,  those  Estates  were  limited  to  the 
Defendant  Thomas  Burrows  for  Life,  without  impeach- 
ment of  Waste,  with  Remainder  to  Trustees  to  preserve 
Contingent  Remainders,  with  Remainder  to  Robert  Bur^ 
rows,  the  Son  of  Thomas  Burrows,  (who  was  bom  in  the 
Testator's  life*time,)  for  Life,  without  impeachment  of 
Waste,  with  Remainders  to  Trustees  to  preserve,  &c., 
with  Remainders  to  the  Sons  of  that  Robert  Burrows, 
successively,  in  Tail  Male,  with  Remainder  to  James 
Edward  Burrows,  (another  Son  of  the  Defendant  Robert 
Burrows  (a),  who  had  been  recently  bom,)  in  Tail  Male, 
with  Remainders  to  every  other  Son  of  the  Defendant 
Robert  Burrows,  successively,  in  Tail  Male,  with  Re- 
mainder to  Arnold  RMnson  Burrows,  for  Life,  with 
Remainder  to  Trustees  to  preserve,  &c.,  with  Remainder 
to  the  Sons  of  A.  JR.  Burrows,  successively,  in  Tail 
Male,  with  Remamder  to  William  Nesbit  Burrows,  Son 
of  the  said  Colonel  Thomas  Burrows,  for  Life,  without 
impeachment  of  Waste,  with  Remainder  to  Trastees,&c« 
with  Remainders  to  the  first  and  other  Sons  of  William 
Nesbit  Burrows,  successively,  in  Tail  Male,  with  Re 
mainder  to  the  Heirs  Male  of  the  Body  of  * 
Burrows,  Grandfather  of  Arnold  Robinson  Burrows,  wiA 
Remainder  to  the  Heirs  Male  of  the  Body  of  * 
Burrows,  Great  Grandfather  of  A.  R.  Burrows,  with 

(fl)  It  did  not  appear,  from  the  papers  with  which  the 
Reporter  was  furnished,  that  this  Son  was  made  a  party  to  the 
Suit 

*  Blanks  were  left  for  these  names  in  the  draft. 
N  N  2 
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Remahider  to  A.  R.  Burrows,  lA  fee.  And  the  Settle- 
ment contained  a  power  to  the  Defendant  Thomas  Bur^ 
rows,  during  his  Life,  and,  after  his  decease,  for  the 
person  entitled  to  the  first  Estate  of  Freehold  or  In- 
heritance, to  lease  the  Premises  either  for  three  Lives 
or  for  thirty-one  Years. 

To  this  Report  Exceptions  were  filed  on  behalf  of  the 
Defendants  JTiomas  Burrows  and  Robert  Burrows,  his 
Son,  and  also  on  behalf  of  Arnold  Robinson  Burrows^ 
The  Exceptions  taken  by  the  Defendant  A.  R.  Bwrows, 
were  that  the  Master  had  not  inserted  any  Clause  for 
limiting  the  Estates,  purchased  and  to  be  purchased,  ta 
him,  in  the  event  of  Uunnas  Burrows  disposing  of  the 
Stradone  Estate  from  his  Male  line :  Whereas  the  Draft 
Settlement  ought  to  have  contained  a  Clause  for  limit- 
ing the  Estates  to  him  and  his  Heirs,  or  the  Heirs  of  his 
Body,  or  to  him  for  Life,  with  Remainder  to  his  first  and 
other  Sons  in  Tail  Male,  in  the  event  of  Thomas  Burrows 
concurring  in  any  act  whereby  the  Entail  of  the  Stra-^ 
done  Estates,  in  the  Male  Line,  might  be  barred :  and  that 
an  Estate  for  Life  only  was  Umited  to  the  Exceptant: 
whereas  the  Estates  ought  to  have  been  limited  to  him 
in  Fee-simple,  or  otherwise  in  Tail  Male ;  or,  if  an 
Estate  for  life,  with  Remainder  to  his  first  and  other 
Sons,  ought  to  have  been  limited  to  him,  by  the  Set- 
tlement, then  the  immediate  Remainder  in  Fee,  on  failure 
of  his  Issue  Male,  ought  to  have  been  limited  to  him* 

The  Exceptions  taken  by  the  Defendants  Thomas 
Burrows  and  Robert  Burrows,  were  that  the  Master 
had  not  limited  the  Estates  to  be  purchased  according 
to  the  Testator's  intention ;  it  having  been  the  Testator's 
declared  intention  ^that  the  Estates  to  be  purchased  and 
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settled  should  be  added  and  closely  entailed  to  the 
Stradone  Estate,  which  was  the  Family  Estate :  and 
that  the  Master  had  certified  that  he  had  rejected 
ft  Draft  of  a  Settlement  brought  in  before  him  by  the 
Defendant  Thomas  Burrows:  whereas  the  ilfos/er  ought 
not  to  have  rejected  the  said  Draft,  but  ought  to  have 
adopted  and  approved  the  limitations  therein  proposed 
of  the  Estates  to  be  settled  according  to  the  Will 
and  Codicil  of  the  Testator :  and  that  the  Master 
had»  by  the  Draft  of  the  Settlement  which  he  had 
approved,  limited,  to  the  Defendant,  Robert  Burrows, 
the  eldest  Son  of  the  Defendant  Thomas  Burrows,  an 
Estate  for  Life  only,  with  Remainder  to  his  first  and 
other  Sons  in  Tail  Male :  whereas  the  Master  ought  to 
have  given  an  Estate  in  Tail  General,  or  in  Tail  Male, 
to  the  Defendant  Robert  Burrows,  and  not  an  Estate 
for  Life  only :  and  that  the  Master  had,  in  failure  of 
Issue  Male  of  the  Defendant  Thomas  Burrows,  wholly 
excluded  the  Daughters  of  the  said  Defendant  from  any 
succession  to  the  Estates :  whereas  the  Master  ought 
not  to  have  approved  of  a  Draft  of  any  Settlement  by 
which  the  Daughters  of  the  Defendant  Thomas  Burrows 
were  excluded ;  but  he  ought,  on  failure  of  Issue  Male 
of  the  Defendant  Thomas  Burrows,  to  have  limited  the 
Estates  to  the  Daughters,  as  Tenants  in  Common  in 
Tail,  with  Cross  Remainders  between  or  amongst  them ; 
and  ought  to  have  limited  the  ultimate  Reversion  or 
^Remainder  in  Fee  of  the  Estates,  after  the  limitation 
to  the  Issue  Male  and  Female  of  the  Defendant  Thomas 
Burrows,  to  the  Defendant  Thomas  Burrows,  as  the 
Heir  at  Law. 
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Mr.  Sugden,  and  Mr.  Pemberton,  for  Armid  Robin-- 
son  Burrows: —  .  r 
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The  question  is :  what  is  the  trae  construction  of  the 
Will  and  Codicil.  The  Estate  referred  to  by  the  Testa- 
tor was  settled  in  strict  Settlement ;  but  it  certainly  was 
limited  to  the  Daughters  as  Tenants  in  Common  inTail« 
It  cannot  be  denied  that^  in  the  Will,  there  was  no 
exclusion  of  any  Issue  of  Thomas  Burrows.  But  the 
Codicil  puts  an  end  to  all  doubt  upon  the  subject; 
for  it  is  quite  clear  that  the  Testator  could  not  mean 
a  Female  head  to  the  Family ;  and  the  Estate  was  to  go 
over  If  Thomas  Burrows  died  without  Male  Issue  :  and, 
when  an  Estate  is  directed  to  go  over  in  default  of  Male 
Issue,  the  Issue  Female  can  not  take.  The  Male  line 
alone  can  be  included  in  the  Limitations.  A  Son  of 
a  Daughter  can  not  be  included,  because,  if  he  is  to 
take,  his  Mother  must  take  before  him,  which  6he 
could  not  do,  as  the  Estate  was  to  go  over  only  on  the 
exunction  of  Male  Issue. 


The  next  direction  in  the  Codicil  is : ''  Should  Thomas 
Burrows  die  without  having  Male  Issue,  or  dispose  of 
Stradone  out  of  the  Family  Line,  it  is  my  desire  that  the 
Residue  of  my  Fortune  should  go  to  A.  Burrows,  Son  of 
Colonel  Thomas  Burrows,  of  Hill-street,  or  to  his  nearest 
relative  in  the  Male  Line."  The  Master  has  rejected 
every  word  of  this  Direction.  It  is  true  that  a  Tenant 
in  Tail  can  not  be  prevented  from  suffering  a  Recovery : 
but  an  Estate  may  be  settled  so  as  to  shift  on  his  doing 
any  act  to  prevent  the  Estate  going  in  the  line  in  which 
it  is  settled.  The  Master  should  have  given  effect  to 
this  Direction,  by  inserting  a  Clause  for  shifting  the 
Estate. 


The  next  question  is,  whether  Robert  Burrows  should 
have  an  Estate  Tail,  or  for  Life  only.    Now  the  Testator 


Burrows. 
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•directs  the  Estate  to  be  closely  entailed.    Robert  was  1827. 

born  in  the  Testator's  life-time.  He  might,  therefore,  *"  ""  ' 
have  been  made  Tenant  for  Life,  with  Remainder  to  Woolmore 
his  first  and  other  Sons  in  Tail.  Humberston  y.  Hunp- 
berston  (A)  is  an  authority  for  this  Limitation. 

The  only  other  Exception  relates  to  the  ultimate 
Limitation  in  Fee.  The  Testator  directs  that,  when  the 
Estate  goes  over,  the  Residue  of  his  Fortune  should  go 
to  Arnold  Burrows,  or  his  (that  is  Arnold  Burrows^s) 
nearest  relative  in  the  Male  Line.  That  passes  the 
Reversion  in  Fee.  It  is  clear  that  it  must  remain  in 
Arnold  Burrows,  or  his  nearest  Relative  in  the  Male 
Line.  We  contend,  therefore,  that  the  Master  ought 
to  have  given  him  a  Remainder  in  Fee,  expectant  upon 
the  failure  of  his  Issue  Male. 

Mr.  Pepys,  and  Mr.  R.  Roupell,  for  the  Son  of  Thomas 
Burrows,  who  was  bom  after  the  Testator's  death,  con- 
tended that  the  Clause  of  Forfeiture  was  nugatory,  as 
it  was  intended  to  guard  against  what  could  hot  happen, 
as  JTionuis  Burrows  could  not  dispose  of  the  Stradone 
Estate,  and  therefore  that  Clause  was  not  to  be  extended 
to  an  act  of  a  Son  of  Thomas  Burrows. 

Mr.  Home,  and  Mr.  Roupell,  for  Thomas  snd  Robert 
Burrows: — 

The  Estate  to  be  purchased  is  to  be  a  kind  of  acces- 
sory to  the  Stradone  Estate.  There  is  to  be  no  separa- 
tion between  them.  The  new  Estate  must  have  precisely 
the  same  limitations  as  the  old  one,  or  else  it  will  not 

(6)  1  P.  W.  33d,  last  editioD,  where  the  Cases  are  collected 
;down  to  the  present  time. 
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1827.  be  an  addition  to  that  Estate.    Upon  this  point  the  Wiff 

'  is  clear.    Is  any  alteration  in  this  respect  made  by  the 

WooLMoaE      c^icil  ?     That  Instrument  contains  no  devise,  nor 

BuRKOws       *"y  ^^^  course   of  Limitation,  but  was  made  under 

an  erroneous  impression  that  Thomas  Burrows  (who  was 

Tenant  for  Life  of  the  Stradone  Estate)  was  Tenant  ia 

Tail  of  it.    This  is  evident,  by  the  Testator  supposing 

that  Thomas  Burrows  could  dispose  of  the  Stradone 

Estate.    If  he  has  mistaken  the  Limitations  of  that 

Estate,  it  does  not  alter  the  general  purpose  expressed 

in  the  Will.     The  Codicil  is  so  inaccurate  that  the 

Court  cannot  act  upon  it.    The  only  safe  course  is  to 

take  the  Settlement  of  the  Stradone  Estate  as  a  guide. 

If  an  Estate  for  Life  in  the  new  Estate  is  to  be  given  to 

Robert  Burrows,  the  two  Estates  may  be  separated ;  as 

Thomas  Burrows,  being  Tenant  in  Tail  of  the  Stradone 

/f  it. Li  >-'    •    '    Estate,  may  bar  the  entail  of  it. 

^  Mr.  JZose,  and  Mr.  Knapp,  for  Robert  and  Hoaora 

Burrows,  two  of  the  Children  of  Thomas  Burrows : — 

Under  tlie  Settlement  of  tlie  Stradone  Estate,  Robert 
Burrows  is  the  first  Tenant  in  Tail,  and  must  take 
a  similar  Estate  under  the  true  construction  of  the  Will. 
Under  that  Clause  which  relates  to  Thomas  Burrows,  or 
his  lawful  Heir,  the  whole  Inheritance  would  vest  in  him. 
But  this  Clause  is  qualified  by  the  direction  that  the 
new  Estate  is  to  be  added  and  closely  entailed  to  the 
Stradone  Estate.  The  Testator,  therefore,  declares  it  to 
be  his  intention  to  connect  the  two  Estates.  Now  how 
are  these  words  controlled  by  the  Codicil,  so  as  to  ex- 
-clude  the  Daughter  of  Thomas  Burrows.  The  expression 
"  Head  to  a  Family,"  is  not  an  exclusion  of  a  Female 
Head.  The  words,  "  closely  entailed/'  have  reference 
to  the  existing  Settlement,  which  includes  Daughters  as 
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iv^ll  as  Sons.  The  kindness  to  the  different  Branches 
of  the  Family  is  not  confined  to  Males  only.  It  is  im- 
possible to  deny  that  the  general  intention  of  the  Testa- 
tor is  to  keep  the  new  Estate  consolidated  with  the 
Stradone  Estate.  He  never  could  intend  that  the  eldest 
Son  should  have  an  Estate  for  Life  only^  and  that  his 
younger  Brother  should  have  an  Estate  Tail.  The 
general  gift  of  the  Inheritance  to  Thomas  Burrmos,  is  so 
far  qualified  as  to  let  in  the  Limitations  of  the  Settle- 
ment, and  no  farther :  both  Male  and  Female  Descend* 
ants,  therefore,  should  be  included.  Blackburn  t* 
Stables  (c),  Jervoise  v.  D.  of  Northumberland  {d). 

The  Clause  of  Forfeiture,  like  all  other  clauses  of  the 
same  nature,  must  be  construed  strictly. 

Mr.  Sugden,  in  reply  : — 

It  has  been  said  that  Thomas  Burrows  had  no  power 
to  defeat  the  Limitations  of  the  Stradone  Estate. 
I  admit  that  he  had  no  power  to  do  it,  by  himself:  but 
he  had  that  power  by  joining  with  the  Tenant  in  Tail. 
No  body  but  Thomas  Burrows  can  defeat  those  Limita- 
tions in  his  Life-time.  A  base  fee,  indeed,  may  be 
created,  but  still  all  the  Remainders  would  take  effect. 

Then,  as  to  whether  Thomas  Burrows  is  to  be  Tenant 
for  Life,  or  Tenant  in  Tail.  When  the  Testator  says 
•that  he  means  to  increase  the  Stradone  Estate,  he  in- 
tends to  entail  the  new  Estate  as  closely  as  the  law  will 
allow  him.  The  Settlement  of  the  Stradone  Estate  is 
to  be  taken  as  a  precedent  at  the  time  whea  it  was 
made :  and,  if  so,  Robert  Burrows  must  be  made  Tenant 
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for  Life.  We  have,  in  no  respect^  departed  front  the 
Limitations  of  that  Settlement.  The  Father  and  San 
were  there  made  Tenants  for  Life :  and  here  also  we 
make  the  Father  and  Son  Tenants  for  Life.  Our  Limi- 
tations, regard  being  had  to  existing  circumstances,  are 
precisely  the  same  as  those  of  the  Settlement  referred 
to.  It. was  observed  in  Perrin  v.  J3/afte(e)  that,  under 
a  Limitation  to  A.  and  the  Heirs  of  his  Body,  A,  takes 
first  an  Estate  for  Life,  and  then  an  Estate  Tail.  Now 
under  our  Limitation  Robert  Burrows  will  take  an  Estate 
for  Life ;  and  he  has  an  Estate  for  Life  in  the  other 
Estate  also ;  and,  if  he  does  no  act  to  defeat  the  Limita- 
tions of  the  Settlement,  both  Estates  will  go  precisely 
to  the  same  Persons. 


In  Blackburn  v.  Stables,  the  question  was  whether 
one  man  should  have  an  Estate  Tail,  or  in  strict  Settle* 
ment.  Leonard  v.  Earl  of  Sussex,  is  a  powerful  authority 
for  what  we  are  contending  for  (f),  PapiUon  v.  Voice  (g) 
is  the  strongest  case,  upon  the  subject,  that  ever  came 
before  a  court  of  justice.  Who  are  closely  to  entail 
the  Estate  ?  Why  the  Trustees  who  are  to  Purchase 
it.  The  subject  of  the  entail  did  not  exist  when  the 
Testator  died  ;  and  tlie  Trustees  must  conform  to  the 
Rule  of  the  Court.  Where  there  is  an  intention  to  en- 
tail strictly,  all  Persons  born  in  the  Life-time  of  the 
Testator,  must  be  made  Tenants  for  Life.  As  to  the 
second  Son  being  made  Tenant  in  Tail,  the  Testator, 
bad  he  known  that  that  must  be  the  case,  would  only 
have  regretted  that  all  the  Sons  could  not  be  made 
Tenants  for  Life.    If  the  Daughters  are  included^  the 

(e)  4  Burr.  3579.     1  Black.  672,    Dougl.  329. 
(/)  2  Vera.  536.  (g)  3  P.  W.  471. 
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Estate  will  not  go  over  if  T/umas  Burrows  dies  without 
Male  Issue. 

The  Vice-Chancellor  : — 

The  Plaintiff  in  this  Case  is  a  mere  Trustee^  and  the 
object  of  the  Bill  is  to  have  the  rights  of  the  Co- 
Defendants  declared  by  the  Court,  in  order  that  Estates 
purchased  in  pursuance  of  the  Trusts  of  the  Testator's 
Will  and  Codicil,  may  be  settled  upon  those  Trusts. 
The  Master  was  directed  to  settle  a  proper  Deed  for 
that  purpose ;  and,  under  this  direction,  he  had  to  ex- 
ercise his  own  Judgment  upon  the  true  construction  of 
the  Will  and  Codicil.  Both  Parties  are  dissatisfied 
with  his  Judgment,  and  have  taken  Exceptions  to  the 
Report.  The  Defendants,  Thomas  and  Robert  Burrows, 
object  that  the  Limitations  of  the  Settlement  in  thdr 
favour,  are  not  co-extensive  with  their  Rights,  accord- 
ing to  the  true  construction  of  the  Will  and  Codicil, 
On  the  other  hand,  the  Defendant  Arnold  Burrows 
insists  that  those  Limitations  are  not  sufficiently  strict, 
and  that  the  Deed  should  contain  what  is  termed  a  shift- 
ing Clause,  but  what,  in  plain  language,  may  be  called 
a  Clause  of  Forfeiture,  by  Thomas  and  all  his  Issue,  in 
case  he  should  do,  or  concur  in  any  act  to  alien  the 
Stradone  Estate. 
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It  often  happens  that  the  Court  is  called  on  to  ex- 
pound a  meaning  and  execute  a  purpose  which  the 
Testator  himself  could  not  have  explained  in  their  de- 
tail ;  and  the  Court  is  then  driven  to  the  necessity  of 
giving  such  directions  as  it  conceives  to  be  nearest  to 
li  probable  and  rational  purpose  in  the  Testator's  mind. 
The  present  Case  is  of  that  class.  I  think  it  reasonably 
dear  that  the  Testator  intended  to  continue  the  Name 
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and  augment  the  Property  of  the  Family  Stock  froia 
which  he  sprang,  and,  for  that  purpose,  added  his  own 
Fortune  to  the  Family  Estate,  and  wished  to  keep  them 
permanently  united ;  but  he  had  no  distinct  idea  of  the 
detail  through  which  his  meaning  could  be  executed* 
He  knew  that  the  Defendant,  Thomas  Burrows,  was  ia 
possession  of  the  Family  Estate,  under  an  Entail ;  bat 
he  evidently  was  ignorant  of  the  legal  nature  of  an 
Entail,  and  of  the  means  by  which  it  might  be  continued 
or  destroyed.  His  Will  is  in  these  words :  ''  The  Re- 
sidue of  my  Fortune  to  be  laid  out  in  Land  as  contiguous 
as  possible  to  Stradone,  in  the  County  of  Cavan,  Ireland, 
to  be  added  and  closely  entailed  to  the  Family  Estate 
now  in  the  possession  of  my  relative,  Thomas  Burrows^ 
Until  such  Purchase  is  made,  to  allow  Thomas  Burrows, 
or  his  lawful  Heir,  Two  and  a  half  per  Cent  on  the 
amount  of  the  said  Residue/'  And  then  he  appoints 
that  Thomas  Burrows,  the  Defendant  Arnold  Burrows, 
and  the  Plaintiff,  his  Executors.  If  his  Will  had  rested 
there,  I  think  his  purpose  might  have  been  executed 
without  assuming  great  latitude  of  construction.  The 
Estates  to  be  purchased  must  have  been  limited  to 
every  Person  who  could  take  under  the  Settlement. 
But.  the  important  words,  '' Closely  Entailed,''  would 
require  the  Limitations  to  be  as  strict  as  the  rules  of 
Law  would  permit;  and  every  Person  in  esse  at  the  Tes- 
tator's death  must  have  taken  a  Life  Estate,  and  no 
more.  If  this  exposition  of  the  Testator's  meaning 
could  be  deemed  conjectural,  I  think  it  would  be  a 
conjecture  approaching  more  nearly  to  a  rational  con- 
struction of  Intention  than  any  other  which  could  be 
imputed,  A  year  afterwards,  be  made  a  Codicil,  tha 
intention  of  which  evidently  was  to  confine  the  limita- 
tions in  favour  of  Thomas,  to  bis  Issue  Male^  andjatth^ 
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iratee  timey  to  prevent  an  alienation  of  ttie  Siradone 
Estatew  His  words  are :  ''  My  object  in  wishing  to 
improve  the  Stradone  Estate^  is  to  have  a  head  to  the 
Family,  who  I  hope  will  be  kind  and  attentive  to  the 
different  branches.  Should  Thomas  Burrows  die  with- 
out having  Male  Issue,  or  dispose  of  Stradone  out 
of  the  Family  Line,  it  is  my  desire  that  the  Residue  of 
my  Fortune  should  go  to  Arnold  Burrows,  Son  of  Colo- 
nel Thomas  Burrows,  of  Hill-Street,  or  his  nearest 
Relative  in  the  Male  Line."  Under  the  united  effect  of 
the  Will  and  Codicil,  the  Master  has  framed  Limitations 
excluding  the  Female  Issue  of  Thomas,  and  giving  to 
him  and  Robert  (his  only  Issue  in  esse  at  this  time) 
Estates  for  Life,  with  Remainders,  to  their  Issue  respec- 
tively, in  Tail  Male.  So  far,  I  do  not  think  the  limita- 
tions imposed,  by  the  Master ,  on  Thomas  and  his  Issue, 
are  more  strict  than  they  ought  to  be :  and  there  is  one 
point  in  which  I  think  the  Master  ought  to  have  fettered 
the  power  of  Thomas  to  alienate  the  Testator's  Estate 
more  than  he  has  done.  As  the  Limitations  stand, 
Thomas,  having  the  Estate  of  Freehold  in  possession,  by 
joining  with  any  Tenant  in  Tail,  may  bar  the  Remain- 
ders, and  aHen  the  Estate ;  which  would  be  obviously 
inconsistent  with  the  general  intent  of  the  Testator.  If 
the  Master  had  limited  the  first  Estate  of  Freehold  to 
Trustees  and  their  Heirs,  during  the  life  of  Thomas,  in 
Trust  for  him,  (a  course  now  frequently  adopted  in 
Family  Settlements,)  Thomas  would  be  disabled,  by  any 
act  during  his  life,  to  alien  the  Estate;  and  so  far  the 
Testator's  Estate  would  remain  closely  entailed.  Such 
a  Limitation  would  effectuate  the  clear  intention  of -the 
Testator,  of  preventing  an  alieiiation  of  his  own  Estate, 
which  must  be  implied  to  have  been  as  much  his  Object 


527 
i8a7. 


WoOLHOaR 
BUBROWS. 


5^8 


CASES    IN   CHANCERY; 

as  preyentiDg  an  alienation  of  the  Stradane  Estates 
1  therefore  think  the  LimitationB  lA  iavoiir  of  ThomoB 
should  be  Taried,  by  Testing  the  first  Estate  of  Freehold 
in  Trustees  during  his  Life,  in  Trust  for  him,  without 
Impeachment  of  Waste;  and  the  other  Limitations  are 
proper. 


On  the  part  o(  Arnold,  it  was  insisted  that,  under  that 
member  of  the  sentence  in  the  Codicil  which  provides 
against  Thomas  disposing  of  the  Stradone  Estate  out 
of  the  Family  line,  the  shifting  clause  I  have  adverted 
to  ought  to  be  introduced  by  way  of  proviso.  It 
is  not,  however,  the  usage  of  a  Court  of  Equity  to 
inflict  or  enforce  forfeitures^  In  giving  effect  to  the 
Executory  directions  of  a  Will,  the  Court  will  guard 
all  rights  by  restrictions  and  Covenants  in  the  way  of 
Limitations :  but,  whether  the  clause  insisted  on  should 
be  called  a  forfeiture  or  a  limitation  over,  is  not  mate* 
rial ;  for  I  have  found  no  instance  in  which  the  Court 
has  gratuitously  imposed  a  Limitation,  amounting  to 
a  forfeiture,  against  one  man,  for  the  act  of  another  with 
whom  he  is  not  in  privity.  But,  in  the  present  Case, 
such  a  proviso  would  be  singularly  absurd :  the  act  of 
Thomas  in  alienating  th^  Stradone  Estate,  could,  in  no 
contingency,  be  injurious  to  Arnold  or  his  Issue ;  for 
they  are  not  in  that "  Family  line  "  which  could  ever 
inherit  the  Stradone  Estate  under  the  entail  to  which 
the  Testator  alludes ;  and,  on  the  contrary,  the  efiect 
of  such  a  Clause  would  be  to  impose  a  Forfeiture  of 
the  Testator's  Estate  on  the  Issue  of  Thomas,  as  result- 
ing from  the  construction  of  a  Codicil,  the  obvious 
object  of  which  was  to  keep  both  the  Estates  united 
and  descendible  to  Ihem. 
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The  next  consideration  is,  what  ought  to  be  the 
Limitations  in  failure  of  Issue  Male  of  Thomas.    The 
Master  has  given  an  Estate  for  Life  to  Arnold  and  his 
Brother,  successively,  with  remainders  to  their  Issue 
in  Tail  Male,  and  with  remainder  to  any  future  Issue 
Male  of  their  Father.    So  far  I  think  the  Master  is 
right :  but,  the  question  is,  whether,  under  the  words, 
**  the  residue  of  my  Fortune  to  go  to  Arnold  or  to  his 
nearest  relative  in  the  Male  Line,''   the  Limitations 
should  be  carried  into  the  Ascending  Line :  the  words 
are,  certainly,  capable  of  being  extended  to  the  Ascend- 
ing Line  of  Ancestors  indefinitely.    But,  if  you  once 
travel  out  of  the  Descending  Line,  I  know  of  no  par- 
ticular stock  at  which  the  Court  ought  to  stop  whilst 
the  Pedigree  ot  the  Family  affords  subjects.    I  think 
it  was  reasonable,  in  failure  of  Issue  Male  of  Arnold, 
to  insert  Limitations  in  favour  of  his  younger  Brother, 
and  of  any  future  Issue  Male  of  his  Father  :  they  are 
reasonably  consistent  with  the  words, ''  nearest  Rela- 
tive in  the  Male  line.''    To  that  extent,  therefore, 
I  think  the  Limitations   of  the    Settlement    should 
remain  as  approved  by  the  Master,  and  that  those  to  the 
Ascending  line  should  be  expunged :  and  I  think  that 
the  Master  has  come  to  a  fair  and  reasonable  conclusion 
in  limiting  the  Remainder  in  Fee  to  Arnold.  •  With 
these  variations,  I  think  that  the  Report  of  the  Master 
approving  the  Settlement,  must  be  confirmed. 
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FERGUSON  V.  TADMAN. 
1837. 
^3d  July.  RUCK  V.  TADMAN. 


vJd^^l^'Pur-  ^^  ^*^  ^^^^  T/tomas  Colyer,  one  of  the  Defendants, 

chaser.      '  P^w^l^ased  a  Faim,  in  Kentf  of  the  Plaintiffs.    By  one 

of  the  Conditions  of  the  Sale,  the  Purchaser  was  to  be 

Deterioration^f  entitled  to  possession  of  the  Farm  at  Michaelmas  1818. 

an  Estate  pend-  He  accordingly  attended  there,  on  that  day,  for  the 

ing  a  Suit  for  purpose  of  receiving  the  possession;  but  the  Defendants 

^ice,  having  ^-  ^^^  -^'  Tadman^  who  were  in  possession,  refused  to 

been  ascertained  quit.     Colyer  thereupon  gave  notice   to  the  Vendors, 

I^urdiaur^as  *  ^^^^^  ^®  siiould  require  them  to  reimburse  him  any  loss 

allowed  it  out  he  might  sustain  in  consequence  of  not  receiving  pos^ 

of  his  Purchase-  g^ssion  of  the  Premises  pursuant  to  the  Conditions  of 

money^  which  ^ 

he  had  paid  into  Sale,  or  in  respect  of  the  Deposit  he  had  paid  to  the. 

Court  under  an    Auctioneer,  or  the  residue  of  the  Purchase-money ; 

terest  from  the    ^^^  ^^^  ^^  ^^^^  ready  to  complete  his  Purchase.     The 

time  when  he      Vendors  having  informed  him  that  they  were  about  to 

^d  in  h«     ^    proceed  against  the  Tadmans  to  compel  them  to  deliver 

^^  ^^  ^  o^^      up  the  possession  of  the  Premises  to  him,  he  refrained 

,^u,4^  «  ffoiu  rescinding  the  Agreement.    In  November  181& 

^  the  Vendors  filed  two  Bills,  against  Colyer^  the  Tad-- 

mans,  and  other  Persons,  to  enforce  performance  of 

the  Contract.   In  1819  a  Receiver  was  appointed  of  the 

rents  and  profits  of  the  property,  in  both  suits.    The 

Causes  were  heard  in  December  1821,  when  the  usual 

inquiry  as  to  Title  was  directed  to   be  made.     The 

Master  having  approved  of  the  Title,  and  the  Causes 

being   set    down   for    further    directions,   Colyer,   in 

June  1823,  presented  two  Petitions  to  the  Court,  com- 

^  '     •  plaining  that,  since  Michaelmas  1818,  the  Estate  had 
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become  much  deteriorated  in  value,  by  mismanagemetit 
and  neglect^  and  praying  for  an  Inquiry  to  ascertain  the 
amount  of  such  deterioration,  and  that  he  might  be  at 
liberty  to  deduct,  out  of  the  Purchase-money,  what  the 
Master  should  find  to  be  proper  to  be  allowed  him.   By 
the  Decree  on  further  directions,  it  was  ordered  that 
Colyer  should  pay  his  Purchase-money  into  Court,  on 
or  before  the  2gth  of  September  1823 :  that  the  Receiver 
should  then  deliver  up  to  him  the  possession  of  the 
Premises,  and  that  all  proper  Parties  should  join  in 
conveying  them  to  him  :  and  an  Inquiry  was  directed 
to  ascertain  to  what  extent  the  Estate  had  been  dete- 
riorated   since  Michaelmas   1818.      Colyer    paid  his 
Purchase-money  into  Court  on  the  27th  of  September 
1823,  and  was  then  let  into  possession  of  the  Property. 
The   Master    found    the   deterioration    to   amount  to 
787  /.  35.  5^1.    The  Plaintiffs  and  the  Defendant  Coli/er 
both  excepted  to  the  Report ;  the  former  alleging  that 
the  Premises  had  not  been  deteriorated  at  all,  and  the 
latter  that  they  had  been  deteriorated  to  the  extent  of 
11656/.  Q8,  8d.    Upon  the  Exceptions  coming  on  to 
heard,  an  Issue  was  directed  to  be  tried  at  the  next 
Spring  Assizes,  in  order  to  ascertain  whether  the  Pre- 
mises were,  upon  the  whole,  in  a  worse  state  and 
condition  at  Michaelmas    1823,    than  they  were    at 
Michaelmas  1818,  either  by  occasion  of  the  Buildings 
not  having  been  kept  in  repair,  or  by  reason  of  the 
Lands  having  been  used  in  an  unhusbandlike  and  im- 
proper manner  ^  and,  if  they  were,  to  what  amount  and 
value  in  the  whole.    The  Jury  found  that  the  Property 
was  in  a  worse  state  and  condition,  from  the  causes 
before  mentioned,  to  the  amount  and  value  of  1,652/. 
Upon  this  finding,  Colyer  petitioned  the  Court  that  the 
amount  found  by  the  Verdict,  with  Interest,  at  4/.  per 
Vol.  I.  00 
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Cent,  from  the  day  on  which  he  paid  in  his  Purchase* 
money,  might  be  raised  by  sale  of  a  competent  part  of 
the  Stock  in  which  that  Money  had  been  invested,  and 
be  paid  to  him,  and  that  he  might  also  to  be  paid  his 
Costs  incurred  in  the  trial  of  the  Issue.  The  Petition 
now  came  on  to  be  beard. 

Mr.  Htald^  and  Mr.  Parker,  for  the  Petitioner,  said 
that  the  Jury  had  found  that  their  Client  was  entitled 
to  the  whole  of  the  Sum  he  had  claimed,  except  4/. ; 
and  that  he  was  entitled  to  Interest  on  the  amount  o( 
the  Verdict. 

Mr.  Home,  and  Mr.  Botekr,  for  the  Plaintiffs,  said 
that  it  appeared,  from  the  Order  on  further  directions, 
that  the  Damages  were  to  be  considered  as  separate 
from  the  Purchase-money ;  because  the  Court,  without 
regarding  the  latter  part  of  the  Petition  that  was  thai 
heard,  ordered  Cofyer  to  pay  in  the  whole  of  his  Por- 
chase-money,  and  referred  it  to  the  Master  to  inquire 
as  to  the  amount  of  the  deterioration,  without  making 
any  reservation  as  to  whether  it  was  to  be  deducted 
out  of  the  Purchase-money ;  that  if  that  were  to  be  the 
case,  the  Prayer  of  the  present  Petition  was  wrong,  for 
the  Petitioner  would  then  be  entitled  to  so  much  Stock 
as  the  1,652  Z.  would  have  purchased  when  the  Money 
was  paid  in,  the  Funds  being  higher  at  that  time  than 
they  were  at  present :  that  it  was  a  mere  question  of 
Damages,  and,  therefore,  the  Court  would  not  allow 
Interest. 

The  Vice-chancellor  : — 

The  Petitioner  purchased  the  ftoperty  in  question, 
in  1818,  and,  in  that  year,  possession  ought  to  have  been 
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delivered  to  him.     But  the  possession  was  detained 
until  1823.    The  Purchaser  alleged  that,  by  the  default 
of  the  Vendors,  the  Estate  was  worth  less  when  he  was 
about  to  take  possession  of  it,  than  it  was  at  the  time 
of  his  Purchase.    The  Court  then  called  on  him  to  pay 
in  his  Purchase-money:   and,  if  the  Court,  when  it 
directed  the  inquiry  as  to  the  amount  of  the  deterioration, 
had  been  asked  by  the  Purchaser  to  make  a  special 
reservation  as  to  the  Sum  which  the  Master  should 
report  him  to  be  entitled  to,  such  a  reservation  would 
have  been  made ;  because  the  Purchaser,  to  the  extent 
of  the  deterioration,  paid  in  his  own  Money,  and  not 
the  Money  of  the  Vendors.    It  appeared  that  the  Pur- 
chaser insisted  on  1,656/.  as  the  Sum  he  was  entitled 
to :  but  the  Master  was  of  opinion  that  767  /.  was  all 
that  he  ought  to  be  allowed.    Both  Parties  excepted  to 
the  Report;  and  the  Jury  have  found  that  the  Pur- 
chaser was  entitled  to  the  full  amount  of  what  he 
demanded;  for  the  4Z.  is  not  worth  considering.    Upon 
that  Verdict,  if  there  had  been  that  reservation,  the 
Court  would  have  ordered  the  Master  to  ascertain  what 
proportion  of  the  Stock  in  which  the  Purchase-money 
had  been  laid  out,  the  Purchaser  was  entitled  to.    But, 
as  the  Party  has  shut  out  that  question,  the  only  point 
to  be  considered  is,  whether  the  Purchaser  is  entitled 
to  have  his  Over-payment  returned,  with  Interest,  at 
4 1,  per  cent,  from  the  time  it  was  made.    I  think  it 
perfectly  clear  that  he  is  entitled  to  have  it  so  returned. 
As  to  the  laying  out  of  the  Money  in  the  Funds,  the 
Court  can  take  no  notice  of  that  circumstance.    The 
next  matter  to  be  considered,  is  the  Costs  of  the  TriaL 
This  is  not  a  question  of  Conduct  in  which  both  Parties 
are  implicated :  but  the  Vendor  was  bound  to  take  care 
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1^27.  against  this  deterioration :  and  I  should  not  make  the 
'  '  '  Ptfrchaser  the  allowance  he  is  entitled  to,  if  I  made  him 
Ferouson      pj^y  ^hg  c^g^g  Qf  thg  Trial. 

V. 

Tadman. 


23d  July.  SALE  V.  MOORE. 


miL  Edward  MOORE,  Clerk,  made  his  WiU  in  the 

^^^/^^  following  words :  *'  I  give  and  bequeath  to  my  beloved 

_^  Wife,  Mary  Moore,  all  my  worldly  Substance,  of  what 

A  Testator  y^j  qj.  nature  soever,  or  wheresoever,  upon  Trust  for 

Annuity  to  one  ^h^  following  purposes :  1st,  That  she  do  pay  all  my 

of  his  next  of  just  Debts  and  Funeral  Expenses ;  also  that  she  pay 

mSs^°a  Twison  ^^®  *"^°^  °^  ^^^  '•  *^  ^^®  Treasurer  or  Assistant  who  call 
for  giving  no-      themselves  the  Governors  of  the  Salisbunf  Infirmary  y 

thing  to  the         which  Sum  I  charge  on  my  Personal  Estate,  and  desire 
others,  gave  the  .  ,  .7         ,        ,      .    ,,  ^    v  ., 

Residue  of  his     it  may  be  applied  to  the  charitable  uses  of  the  said 

Property  to  his  Society  :  also  that  she  pay  the  sum  of  50  /.  a  year  to 
mendi^^her  "^y  ^*^^'^  ^^'"^^  Moore,  of  Rumsey  in  the  county  of 
and  not  doubting  Hants,  Spinster,  during  her  natural  life:  which  sum 
wniider  hu"^^  ^  ^^^^^^^  chwcge  on  my  Personal  Estate :  my  BroAcr 
near  relations,  being  in  affluent  circumstances,  and  my  eldest  Sister 
as  he  would  have  being  already  well  provided  for  by  me,  will,  I  trust,  be 
survived  her:  considered  by  them  as  a  sufficient  reason  for  my  not 
held  that  there  leaving  them  any  thing  in  this  my  Will,  as  I  could  not 
ih*e  niTXhl'  ^^  ^^  without  taking  from  my  Wife's  Property,  who  is 
but  that  the  more  in  need  of  it.  The  remainder  of  what  I  die  pos- 
Wife  took  the  gessed  of,  after  the  payment  of  the  aforesaid  Debts  and 
lively.  Legacies,  I  leave  to  my  dear  Wife  aforesaid,  recom- 

A  /t^X/,^^/.//^niending  to  her  and   not  doubting,  as  she  has  no 
J^LtJ^L  -         Relations  of  her  own  Family,  but  that  she  will  considex 
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lay  near  RelatioDs^  should  she  survive  me,  as  I  should 
consider  them  myself  in  case  I  should  survive  her. 
And  I  hereby  appoint  my  said  Wife  sole  Executrix  of 
this  my  Will." 

The  Testator  died  in  1812,  leaving  John  Moore, 
Farmy  Moore,  and  Mary  Moore,  his  Brother  and  Sisters, 
his  only  next  of  kin. 

Mary  Moore,  the  Testator's  Widow,  by  her  Will, 
dated  in  the  year  1822,  but  which  did  not  recite  or  in  ^>v 
manner  refer  to  her  late  Husband's  Will,  gave  Legacies 
to  the  Testator's  Brother  and  several  other  Persons,  and 
Annuities  to  the  Sisters.  She  died  shortly  after  the 
date  of  her  Will. 

The  Bill  was  filed,  by  the  Testatrix's  Executors, 
against  the.  Legatees  and  Annuitants  under  her  Will. 
It  alleged  that  Mary  Moore  and  Fanny  Moore,  the  Tes- 
tator's Sisters,  not  only  claimed  the  Annuities  given 
to  them  by  the  Testatrix,  but  also  to  be  entitled, 
together  with  John  Moore,  the  Testator's  Brother, 
to  the  whole  of  the  Property  possessed  by  the  Testatrix, 
and  formerly  belonging  to  the  Testator ;  and  that  they 
contended  that  she  took  only  a  Life  Interest  in  such 
Property  under  the  Testator's  Will,  and  that  they  were 
then  entiUed  to  the  same,  by  virtue  of  the  Trust  in  that 
behalf  created  in  the  Testator's  Will ;  and  that  Mary 
Moore  and  Fanny  Moore  also  claimed  to  be  entitled  to 
the  Annuities  given  them  by  the  Testatrix.  The  Bill 
prayed  that  the  Trusts  of  the  Wills  of  the  Testator  and 
Testatrix  might  be  carried  into  execution  under  the  . 
Decree  of  the  Court. 

00^ 
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1827.  The  Defendauts,  John  Moore  and  Fanny  Moore,  by 

*        *       ^      their  Answer,  submitted  that,  by  the  Testator's  Will 

Sale  ^  Trust  was  created,  in  favour  of  his  next  of  kin,  of  the 

M00&  residue  of  his  Personal  Estate,  subject  to  the  life 

interest  therein  of  the  Testatrix.  The  Defendant  Mary 
Moore,  by  her  Answer,  claimed  to  be  entitled  to  the 
Annuities  given  to  her  by  the  Wills  of  the  Testator  and 
Testatrix,  and  also,  as  one  of  the  Testator's  next  of 
kin,  to  a  share  of  his  Personal  Estate  given,  as  she 
submitted,  by  his  Will,  to  his  near  relations,  after  the 
decease  of  his  Wife,  subject  to  a  power  of  appointment, 
among  such  near  relations,  vested  in  the  Testator's 
widow,  which,  as  the  Defendant  submitted,  the  widow 
did  not  exercise. 

The  Master,  in  pursuance  of  a  reference  made  to  him 
by  the  Decree,  found  that  the  Defendants  John  Moore, 
Fanny  Moore  and  Mary  Moore  were  the  only  next  of 
kin  of  the  Testator  at  the  decease,  both  of  the  Testatrix 
and  of  the  Testator. 

The  Cause  now  came  on  to  be  heard  for  farther 
directions. 

MT.'Heald,yiid  Mr.[Seymour,  for  the  Plaintiffs : — 

The  questions  in  this  case  are,  first,  whether,  by  the 
residuary  Clause  in  this  WiU,  a  trust  is  created  for  the 
persons  whom  the  Testator  designates  as  his  near 
relations. 

This  Clause  does  not  come  within  the  line  of  Cases 
in  which  it  has  been  held  that  implied  or  construc^ve 
trusts  were  created;  for  the  objects  of  the  Trusts,  and 
the  Interests  that  those  objects  are  to  take,  are  not 
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sufficiently  defined.    The  ezpresaion  "  near  relations/'  1837. 

is  not  definite,  nor  is  the  word  '^  consider  "  sufficiently 
explicit.  If  the  Testator  had  not  made  a  bequest  to  his 
widow^  he  would  have  provided  for  his  Brother  and  ^  "" 
Sister;  and^  if  the  Court  holds  that  the  next  of  kin  are 
meant  by  the  words  "  near  relations/'  it  would  not  meet 
the  Testator's  intentions.  In  Wright  v.  Aikyns  {a),  the 
words  were  much  stronger,  and  yet  the  House  of  Lords 
decided  that  no  Trust  was  created.  Secondly^  the 
Testatrix  has  given  Legacies  to  all  these  next  of  kin, 
and  has  thereby  complied  with  the  Testator's  recom- 
mendation. She  has  made  these  next  of  kin  objects 
of  her  bounty ;  and  how  can  the  Court  say  that  she  has 
not  considered  them  as  the  Testator  would  have  con- 
sidered them  ? 

Mr.  Barber,   for    some  of  the  Legatees  under 
Mrs.  Moore^s  Will : — 

There  is  no  Trust  in  this  case.  It  would  be  strange 
to  hold  that  the  Widow  was  a  Trustee  for  the  Testator's 
Brother  and  Sisters,  as  the  Testator  apologizes  for  not 
leaving  any  thing  to  two  of  them.  All  the  cases  upon 
the  subject  of  constructive  Trusts  decide  that,  if  there 
is  a  discretion  in  the  Legatee,  if  he  is  to  leave  as  much 
as  he  pleases,  and  no  more,  the  bequest  is  absolute. 
Wynne  v.  Hawkins  (b).  The  Testator  does  not  desire 
his  wife  to  leave  the  whole  of  his  property  to  his  near 
relations,  but  only  says  that  she  is  to  consider  them. 
Could  the  Court  declare  that  the  Widow  was,  under 
this  will,  tenant  for  life  only  of  the  residue,  when  she 

(a)  See  1  Turn.  143.      The  appeal  to  the  House  of  Lords 
appears  not  to  be  reported. 
(6)  1  Bro.C.C.179. 
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1827.  ^as  not  to  leave  the  whole  of  it  to  her  Hasband's  re- 

lationsy  but  bo  much  only  as  she  thought  proper.  Matim 
▼.  Keighley  (c),  Heneage  v.  Lard  Andover  (d). 


Sale 

V, 

Moors 


The  Vice-Chancellor :  There  is  a  further  term  of  un- 
certainty in  this  Will :  the  Widow  is  to  consider,  the 
near  relations  of  her  husband^  as  he  himself  would  have 
considered  them  had  he  survived  her. 

Mr.  Home,  and  Mr.  Knight,  for  some  of  the  other 
Legatees  under  the  Testatrix's  will : — 

There  is  no  medium  between  holding  the  Widow's  in- 
terest, in  the  residue,  either  a  life-interest/or  an  absolute 
one.  If  she  can  dispose  of  a  shilling  of  it,  there  is  no 
Trust.  The  Testator  says,  explicitly,  tliat  he  leaves 
nothing  to  his  Brother  and  elder  Sister,  and  assigns, 
as  a  reason  for  it,  that  they  were  in  affluent  circum- 
stances. Besides,  she  was  to  consider  his  near  relations 
as  he  would  have  considered  them.  By  what  index 
was  her  bounty  to  be  directed.  The  Testator,  too, 
calls  the  property  his  wife's  property. 

Mr.  Rose,  Mr.  Wray,  Mr.  Bletiman,  and  Mr.  Hayter, 
appeared  for  the  rest  of  the  Legatees,  and  relied  on 
Heneage  v.  Lord  Andover,  Pushman  v.  Itlliter  (c), 
Sprange  v.  Barnard  (/),  Tibbits  v.  Tibbits(g),  and 
Horwood  V.  West  (A). 

(c)  2  Ves.  J.  333. 

{d)  As  this,  though  it  is  a  Case  of  considerable  importanee, 
has  not  been  reported,  a  Report  of  it  is  given  at  page  542,  post. 

(c)  3  Ves.  7.  (/)  a  Bro*  C.  C.  585. 

(^)  See  19  Ves.  664.  (h)  See  i  Sim.  &  Stu.  389. 
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Mr.  Tinney,  for  the  Defendant  Maty  Moore : — 

This  case  turns  on  the  construction  of  the  word 
*'  consider."  It  does  not  imply  a  power  to  exclude  any 
one  of  the  objects  pointed  out  by  the  Testator,  but 
means  that  they  should  all  be  kept  in  view  for  their 
benefit.  The  whole  fund  is  placed  in  the  Widow's 
hands,  with  a  direction  that,  as  to  the  whole,  she  is  to 
consider  her  Husband's  near  relations.  '^  Consider/' 
means  that  she  is  to  consider  which  of  them  wants 
more  than  another.  She  is  to  consider  whether  one 
is  to  take  for  life,  or  absolutely;  and  whether  one  is  to 
have  more  or  less  than  another.  She  must  distribute 
it  amongst  the  relations  :  but,  as  some  were  well  pro- 
vided for,  the  Testator  leaves  the  amount  of  the  shares 
to  his  Wife's  discretion.  The  sense  of  the  expression, 
'^  as  I  should  consider  them  myself"  is,  that  the  Widow 
was  to  exercise  consideration  as  the  Testator  would  have 
done,  if  he  had  not  had  her  to  provide  for.  The  case 
of  Heneage  v.  Lord  Andover  has  been  much  relied  on : 
but,  in  this  WiD,  there  is  no  expression  like  the  words 
**  unfettered  and  unlimited/'  which  occurred  in  that 
case.  Parsons  v.  Baker  (t). 

Mr.  Pemberton,  for  the  Defendants  John  Moore  and 
Fanny  Moore,  the  two  other  next  of  kin  of  the 
Testator  :— 

The  construction  which  the  Court  always  puts  upon 
the  words  **  near  relations,"  is,  "next  of  kin."  (A)  The 
Testator,  in  the  commencement  of  his  Will,  gives  the 
whole  of  his  property  to  his  Widow,  upon  Trtist. 
It  is  quite  clear,  therefore,  that  he  did  not  mean  to  give 
it  to  her  absolutely.    He  then  begins  to  declare  the 

(f)  18  Ves.  476.  (k)  Brcywn  v.  HiggSy  5  Ves.  502. 
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iBs?.         Trusto.    Fanm/  Moore,  one  of  his  Sisters,  was  in  indi- 
*        "*       '     gent  circumstances,  his  Brother  and  other  Sister  were 
Sale  a£3uent.    He,  therefore,  makes  an  immediate  proTision 

.. *''  for  his  Sister  Fanny;    but  defers  his  bounty,  to  his 

Brother  and  other  Sister,  until  the  decease  of  his 
Widow,  when  the  reason  for  not  making  an  immediate 
provision  for  them  would  cease.  By  the  direction, 
given  to  the  Widow,  to  consider  the  Testator's  near 
relations  as  he  would  consider  them^  he  meant  to  say  : 
'*  place  yourself  in  my  situation,  and  dispose  of  my  pro- 
perty to  those  to  whom  I  have  told  you  that  I  should 
dispose  of  it/'  We  have,  therefore,  in  this  case,  both 
certain  objects  and  certain  subjects  of  Trust.  Eade  t. 
Bade  (I),  which  was  confirmed,  on  appeal,  by  Lord 
Eldon,  C.  The  widow  has  not  attempted  to  exercise 
the  power  which  the  Testator  gave  her.  She  has  in- 
deed bequeathed  Legacies  to  his  Brother  and  Sisters ; 
but  they  are  given  out  of  her  own  property. 

The  Vice-Chancellor: — 

There  is  no  ground,  in  this  case,  on  which  a  Court 
of  Equity  can  imply  a  Trust  as  to  any  part  of  the  Tes- 
tator's family.  The  first  case  that  construed  words 
of  recommendation  into  a  command,  made  a  Will  for  the 
Testator;  for  every  one  knows  the  distinction  between 
them.  The  current  of  decisions,  has,  of  late  years,  been 
against  converting  the  Legatee  into  a  Trustee. 

Supposing  that  the  words  in  this  case  would  create 
a  Trust,  those  words  are  coupled  with  some  degree  of 
uncertainty.  Who  are  the  objects  of  the  Trust?  Did 
the  Testator  mean  relations  at  his  own  death,  or  at  his 
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wife^s  death  ?  Dkl  he  mean  that  she  should  have  the 
liberty  of  executing  the  Trust  the  day  after  his  death  7 
Various  other  considerations  might  be  introduced  to 
show  that  the  objects  are  uncertain.  There  is  no  ground 
for  taking,  from  the  Widow,  what  the  Testator  has  not 
taken  from  her,  but  vested  in  her  absolutely.  The  case 
of  Dawson  v.  Clark  (in),  is  a  strong  authority  to  show 
that  the  Court  ought  not  to  take  away  an  absolute  gift. 
He  gives  to  her :  "  all  his  worldly  substance,  of  what  na^ 
ture  or  kind  soever  and  wheresoever,  upon  Trust  for  the 
following  purposes :  *'  He  must,  therefore,  be  intended  to 
have  all  the  purposes  in  his  contemplation.  He  then 
says  :  '*  my  Brothers  being  in  affluent  circumstances, 
and  my  eldest  Sister  being  already  well  provided  for, 
by  me,  will,  I  trust,  be  considered  by  them,  as  a  suffi- 
cient reason  for  my  not  leaving  them  any  thing  in  this 
my  will."  Is  not  this  a  conclusive  indication  that,  in 
the  preceding  part  of  the  will,  he  had  pointed  out  every 
Trust  that  he  intended  should  fix  upon  the  property. 
He  then  proceeds  :  ^'  as  I  could  not  do  it  without  taking 
from  my  wife's  property,  who  is  more  in  need  of  it.'^ 
Why  does  he  not  take  it  from  her  ?  He  might  have 
made  her  tenant  for  life  only.  But  he  says  that  he 
takes  nothing  from  her.  Where  then  is  the  ground  upon 
which  a  Trust  could  attach  ?  He  then  goes  on :  **  The 
remainder  of  what  I  die  possessed  of,  8cc.''  Now  the 
word  ''consider"  is  a  relative  term.  How  is  she  to 
consider  them  i  As  he  would  have  done?  How  is  the 
<3ourt  to  find  out  how  he  woidd  have  considered  his 
relations  ? 

The  conclusion,  therefore,  that  I  come  to,  is  that  there 
is  no  Trust  created  in  this  case :  and,  in  the  view  that 

(w)    15  VCB.  409- 

\^      ^  h  f^ 


54« 

1827. 

* V 

Sale 

V, 

Moore. 


CASES   IN  CHANCERY. 

I  have  of  it,  I  think  that  there  is  nothing  in  the  decided 
Cases  that  I  contravene. 

Declare  that  the  Testatrix,  Mary  Moore,  took  the 
residue  of  the  Personal  Estate  of  the  Testator  EAoard 
Moore,  under  his  Will,  not  subject  to  any  Trust. 


Seas.  1894- 

WUL 

Camtruciion* 

Trust. 


IN  THE  HOUSE  OF  LORDS. 

>    Between    Henrietta    Arabella    Meredith    and   John 
Calcraft     -----     Appellants; 
And   George  Heneage    Walker  Heneage  and  others. 

Respondents. 

John  walker  heneage,  Esq.  made  his  Will, 
dated  the  17th  of  March  1798,  and^  after  charging  his 

^     Real  Estates  with  the  Payment  of  his  Debts,  proceeded 

Testator,  after        .  „  ^  "^ 

giviog  his  Real  ^  follows : 

and  Personal  <'  I  give  and  devise  all  and  singular  my  Manors,  capital 

Wifein  fee«  Niid  ^^^  other  Messuages,  Farms,  Lands,  Rectories,  Advow- 
sons,  Rents,  Tithes  and  Hereditaments,  situate,  standing, 
lying  and  being,  and  arising  in  the  several  counties  of 
Wiltz,  Berks,  Somerset,  and  Middlesex,  my  Shares  in  the 
New  River  Water  Works,  and  the  offices  of  Chief 
Usher  of  His  Majesty's  Court  of  Exchequer,  and  Pro- 
clamator  and  Barrier  of  the  Court  of  Common  Pleas  at 
Westminster,  which  I  hold  in  Fee  Simple,  and  the  Rights, 


that  he  had  so 
given  the  same 
to  her,^uofetter- 
ed  and'un- 
limitedfin  fall 
confideDce  that, 
in  her  future 
disposition 
thereof,  she 
would  distin- 


guish the  Heirs 

of  his  late  Father,  by  devising  the  whole  of  his  Estate,  together  and 

entire,  to  such  of  his  Fatber^s  Heirs  as  she  might  think  best  deserved 

her  preference :    Held  that  no  Trust  was  created.  ^^^  /»  jf^-    ^  jf^^^^nZj'  ^^. 
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Fees,  Perquisites  and  Emoluments  to  the  said  Offices 
belonging;  and  all  and  singular  other  my  Real  Estates 
and  Hereditaments  whatsoever,  in  Great  Britain^  with 
their  and  every  of  their  Rights^  Members,  and  Appur- 
tenances, and  the  Reversion  and  Reversions,  Remainder 
and  Remainders  thereof,  and  of  every  part  thereof,  and 
all  and  singular  my  Estate  and  Interest  therein,  unto 
my  dear  Wife,  Arabella  Walker  Heneage,  to  hold  the 
said  Lands,  Tenements  and  Hereditaments,  and  all  other 
my  Real  Estate  hereinbefore  particularly  mentioned, 
and  set  forth,  unto  the  said  Arabella  Walker  Heneage^ 
her  Heirs  and  Assigns  for  ever.    I  give  and  bequeath 
unto  the  said  Arabella  Walker  Heneage^  all  my  Personal 
estate  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever,  to  hold  the  same  to  her  the  said  Arabella 
Walker  Hefieage,  her  Executors,  Administrators   and 
Assigns  for  ever.     And  I  earnestly  recommend,  to  my  i 
said  Wife,  the  care  and  protection  of  my  affectionate  I 
friend   Arabella    Anne    Caroline   Jenny  Pigott,   most 
heartily  beseeching  my  said  Wife  that  she  will  permit 
and  suffer  the  said  Arabella  Anne  Caroline  Jenny  Pigott 
to  live  and  reside  with  her,  and  that  she  will  afford  to 
the  said  Arabella  Anne  Caroline  Jenny  Pigott  the  same 
kind  attention  aqd  tenderness  which  has  been  always 
shown  her  in  my  life-time.    And  I  seriously  and  warmly 
entreat  my  said  Wife,  at  her  decease,  to  settle  and 
assure,  to  two  Trustees,  such  part  of  my  Real  Estate  as 
she  shall  think  proper,  for  the  special  purpose  of  secur- 
ing to  the  said  Arabella  Anne  Caroline  Jenny  Pigott, 
during  her  natural  life,  (in  case  she  survives  my  said 
Wife,  but  not  otherwise,)  such  an  Income  as  will  enable 
the  said  Arabella  Anne  Caroline  Jenny  Pigott  to  enjoy 
all  those  comforts  of  life  which  she  has  hitherto  been 
used  and  accustomed  to,  leaving  the  amount  of  such 
Income  to  the  entire  discretion  of  my  said  Wife.    And 
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I  hftTB  devised  and  bequeathed  the  whole  of  my  said 
Real  and  Personal  Estate,  hereinbefore  particidarljr  set 
forth,  unto  my  said  dear  Wife  (and  which  she  must 
acknowledge  not  to  be  inconsiderable)  unfettered  and 
unlimited,  in  full  confidence,  and  with  the  firmest  per- 
suasion that,  in  her  future  disposition  and  distribution 
diereof,  she  wiO  distinguish  the  Heirs  of  my  late  Father, 
by  devising  and  bequeathing  the  whole  of  my  said 
Estate,  together  and  entire,  to  such  of  my  said  Father's 
Heirs  as  she  may  think  best  deserves  her  preference. 
And  I  constitute  and  appoint  her,  my  said  dear  Wife, 
the  said  Arabella  Walker  Henea^e,  sole  Executrix  of 
this  my  Will." 


The  Testator,  by  a  Codicil,  charged  his  Real  Estates 
with  two  Annuities,  which  he  gave  to  Arabella  Calcrqft^ 
one  to  be  paid  after  his  own  death,  and  the  other  after 
his  wife's,  and  died  in  February  1806.  His  widow, 
after  bis  decease,  proved  his  Will  and  entered  into 
possession  of  his  Real  Estates,  and  possessed  herself 
of  bis  Personal  Estate. 


Mrs.  Heneage,  by  her  Will,  dated  the  25th  of  May 
1813,  devised  all  her  Real  Estates  to  Trustees,  for 
a  Term  of  500  years,  to  commence  at  her  decease,  and, 
subject  thereto  to  the  Respondent  George  Heneage 
Walker  Heneage,  (therein  called  George  Heneage  Wyld^) 
the  eldest  Son  of  the  Respondent  George  Wyld  by  Mary 
Dionysia,  his  Wife,  with  Remainder  to  Trustees  to 
preserve,  &c.  with  Remainders  to  his  first  and  other 
Sons  in  Tail  Male,  with  like  Remainders  to  the  other 
Sons  of  Mr.  and  Mrs.  W^ld,  and  to  their  Sons  respec- 
tively, with  Remainders,  to  the  Sons  of  G.  H.  W.  Heneage 
and  of  his  Brothers,  in  Tail  General,  with  Remainders  to 
the  first  and  otfcer  Daughters  of  G.  H.  W.  Heneage  and 
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oF  his  Brothers,  successively,  in  Tail  Msle,  with  Remldn- 
ders  to  the  first  and  other  Daughters  of  Mr.  and  Mrs. 
Wytd,  snccessiTely,  in  Tail  General,  with  the  ultimate 
Remainder  to  the  Respondent  Francis  John  St.  Quintin^ 
in  fee.  The  Trusts  of  the  Term  of  500  years  were  for 
raising  500  /.  for  Miss  Pigait,  and  700  /.  to  be  paid  to 
the  Testatrix's  Executors;  and  an  Annuity  of  1,000 2* 
for  Miss  Pigoit ;  and  also  for  raising  some  small  Annui- 
ties for  the  TestaU'ix's  servants,  and  8,000  2.  to  be  ap* 
plied  in  paying  her  own  and  her  late  Husband's  debts. 
And  the  Testatrix  bequeathed  her  Household  Furniture, 
Plate,  Diamonds,  &c.  in  her  Mausion  House,  to  go  as 
Heir  Looms  with  the  Mansion  House.  And  she  gave, 
to  Jenny  Pigoit,  a  gold  watch  and  chain,  and  to  the 
*  Rev.  J.  Cope,  a  silver  inkstand,  both  of  which  had  be- 
longed to  her  late  Husband*  And  the  Testatrix  gave 
to  her  nephew,  the  respondent,  £.  W.  Cautfield,  the 
next  Presentation  to  one  of  her  Rectories.  And  she 
gave  the  residue  of  her  Personal  Estate  to  Trustees,  im 
trust  for  Jenny  Pigott  and  Arabella  Anne  Caroline  Jeimy 
Pigott,  equally,  during  their  lives  and  the  life  of  the 
longest  liver,  and,  after  the  decease  of  the  survivor,  in 
trust  for  the  said  Jonathan  Cope,  Clerk,  and  all  the 
Children  of  the  Testatrix's  Sister  Anne  BoUeniile  by  her 
late  Husband  Toby  Wade  Bollewlk,  to  be  equally  divided 
between  them ;  and,  in  case  all  such  Children  should  die 
before  they  attained  Twenty-one,  then  in  trust  for  the 
said  Jonathan  Cope,  his  Executors,  Administraitors  or 
Assigns :  and  she  appointed  Lord  Anehver,  Robert 
Nicholaa  and  George  Wyld,  Executors  of  her  Will. 

The  Testatrix  made  a  Codicil,  dated  the  20th  of  Match 
^814,  whereby,  after  reciting  the  death  ^Jonathan  Ctyte, 
she  gave  to  her  brotheir.  Sir  Jonatk^m  Cope,  Bart,  the 
gold  pencil-case  before    mentioned;  and  to  Arabella 
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Calcrqfi,  daughter  of  the  Appellant  Geneiul  John  Cdt^ 
crafts  her  silver  inkstand :  and,  after  the  decease  of  the 
survivor  of  the  said  Jenny  Pigott  and  Arabella  Astnt 
Caroline  Jenny  Pigott,  she  gave  her  residuary  Personal 
Estate  unto  the  several  uses  and  purposes  thereof  de> 
Glared,  for  the  benefit  of  all  the  Children  of  her  said 
Sister  Anne  BoUeville  by  the  said  Toby  Wade  BoUevUle. 
The  Testatrix  made  three  other  Codicils  to  her  Will,  the 
contents  of  which  are  not  material  to  be  stated,  except 
that,  by  the  third  Codicil,  she  appointed  the  Respondent, 
JEdwardGoddard,  a  Trustee  and  Executor  of  her  Will, 
in  the  place  of  George  JVyld. 


The  Testatrix  died  in  June  1818,  leaving  the  Re* 
spondents  Arabella  Diam  Duchess  o{  Dorset,  and  Catkar- 
fine  Countess  of  Aboyne,  her  Co-heirs  at  Law. 

Lord  Andover,  Robert  Nicholas,  and  Edward  Goddard^ 
proved  the  Testatrix's  Will  and  Codicils. 


In  Michaelmas  Term,  5gth  Geo.  3,  George  Heneage 
Walker  Heneage,  and  his  surviving  Brothers  and  Sisters, 
filed  a  Bill,  in  the  Court  of  Exchequer,  against  the  other 
Respondents  and  the  Appellc^nts,  stating  that  the  T^ 
tatrix  took,  under  the  Will  of  the  Testator,  an  Estate  in 
Fee-simple  in  the  Estates  devised  by. his  Will,  and  that 
she  had  power  to  devise  the  same  as  she  had  done  by 
her  Will,  and  praying  that  the  Testatrix's  Will  might 
be  estabUshed,  and  the  Trusts  thereof  carried  intto  execu- 
tion, and  for  the  usual  Accounts.  The  Appellant, 
Henrietta  Arabella  Meredith,  in  her  Answer,  stated  that 
she  and  the  other  Appellant,  John  Cakraft,  were  the 
Co-heirs  at  Law  of  the  Testator,  and  also  of  Johu 
Walker,  the  Testator's  Father ;  and  said  that  she  was 
advised  that,  under  the  Testator's  WiU,  the  Testatrix 
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took  a  beneficial  Interest,  for  her  Life  only,  in  the  Es- 
tates derised  by  the  Testator,  and  in  the  Residae  of 
his  Personal  Estate,  with  a  Trust  or  Power  only  to 
deFise  and  bequeath  the  same,  at  her  death,  together 
and  entire,   to  such  of  the  *  Heirs^  of  the  Testator's 
Father  as  she  thought  best ;  and  that  the  Testatrix  ought 
4o  have  exercised  such  Trust  or  Power  in  favour,  either 
cf  her  the  Appellant,  H.  A>  Meredith,  or  of  the  other 
Appellant,  J.  Calcrqft\  and  that  the  Testatrix  not  having 
done  so,  her  Will  and  Codicil,  so  fiur  as  regarded  the 
beneficial  Interest  in  the  Testator's  Real  Estates,  and 
the  Residue  of  his  Personal  Estate,  were  void,  except 
as  to  the  devises  and  bequests  in  favour  of  Jl.  A.C.J. 
Pigoit ;  and  that  either  she,  the  said  H.  A.  Meredith,  and 
the  other  Appdlant,  John  Cakrqft,  were  absolutely  en- 
titled to  the  Testator's  Real  Estate,  and  to  the  Residue 
of  the  Testator's  Personal  Estate,  or; else, that  the  Ap- 
pdlants,  as  the  Tester's  Co-Jieirs,  were  absolutely 
entitled  to  die  said  Real  Estates/  and  that  the  Appel- 
lants and  the  Respondents  Arabella  Bridge,  St.  Qian- 
tin,  and  Mary  Diof^na  Wild,  as  the  sole  next  of  Kin 
of  the  Testator,  and  the  Respondents,  Lord  Andover, 
A.  Hicholas,  and  E.  Goddard,  as  Executors  of  the  Tes- 
tator's Widow,  were  entitled  to  their  respective  Distri- 
butive Shares  of  the  Testator's  Personal  Estate.    And 
the  Appellaot  H.  A.  Meredith,  accordingly,  insisted  upon 
her  right  to  a  Moiety  of  the  said  Real  Estates,  and 
eilh^  to  a  Moiety,  or  an  eighth  part  of  the  Residue  of 
the  Personal  Estate. 
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The  Appellant  J.  Calcrqfl,  in  his  Answer,  submitted 
that,  by  the  Testator's  Will,  a  Trust  was  imposed  on 
the  Testatrix  to  leave  the  whole  of  his  Real  and  Per- 
sonal Estates  to  one  of  the  Heirs  of  the  Testator's  late 
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Father :  and  he  submitted  that  the  Testatrix  had  not 
duly  exercised  her  power  over  the  said  Estates,  inas- 
much as  she  had  not  selected  one  of  the  Heirs  of  the 
Testator's  late  Father  :  and,  as  one  of  the  Heirs  of  the 
Testator  and  his  late  Father,  he  claimed  the  benefit 
which,  under  the  Testator's  Will,  had  been  raised  for 
the  Heirs  of  the  Testator's  Father,  in  the  event  of  the 
Power  of  Selection,  given  to  the  Testatrix,  not  being 
duly  executed. 

The  Cause  was  heard  on  the  12th  June  1820,  when 
the  Wills  and  Codicils  of  the  Testator  and  Testatrix 
were  declared  well  proved  ;  and  inquiries  were  directed 
to  be  made  to  ascertain  who  were  the  Heir  at  Law  and 
next  of  Kin,  of  the  Testator  and  his  Father,  at  the  dates 
of  the  Testator's  Will  and  Codicil,  and  at  the  time  of 
the  Testator's  death,  and  also  at  the  dates  of  the  Will 
and  Codicils  of  the  Testatrix,  and  at  the  time  of  her 
death ;  and  whether  the  persons  to  whom  the  Testator's 
Real  and  Personal  Estate  were  given  by  the  Testatrix's 
Will^  were  related  to  the  Testator's  Father. 

The  Master  reported  that,  at  the  date  of  the  Testa- 
tor's Will,  the  Testator  was  Heir  at  Law,  and  the  Tes- 
tator and  his  two  Sisters,  the  next  of  Kin  of  the  Testator's 
Father ;  and  that,  at  the  date  of  the  Testator's  Codicil, 
the  next  of  Kin  of  the  Testator's  Father,  were  the 
Testator,  the  Appellants,  and  three  other  Persons; 
and  that,  if  the  Testator  had  been  dead,  without  Issue, 
at  the  date  of  his  Will,  his  two  Sisters,  D.  Meredith 
and  C.  A,  Calcraft,  would  have  been  the  Co-heirs  at 
Law  of  the  Testator's  Father,  and  also  his  next  of  Kin ; 
and  that,  if  the  Testator  had  been  dead,  without  Issue, 
fit  the  date  of  his  Codicil,  tlie  Appellants  would  have 
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been  Heirs  at  Law  of  the  Testator's  Father,  and  the 
Appellants  and  three  other  Persons,  would  have  been 
the  next  of  Kin  of  the  Testator's  Father ;  and  that,  at 
every  other  period  mentioned  in  the  Decree,  the  Appel- 
lants were  the  Heirs  at  Law,  and  two  of  the  next  of  Kin 
both  of  the  Testator  and  his  father. 
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And  the  Master  also  found  that  the  Appellant  John 
Calcrafi  was  the  Heir  at  Law  and  Personal  Represen- 
tative of  one  of  the  Testator's  Sisters ;  and  that  the  Ap- 
pellant Henrietta  Arabella  Meredith  was  the  Heir  at  Law 
and  Personal  Representative  of  the  other  Sister.  And 
the  Master  certified  that  the  devisees  of  the  Real  Estates 
under  the  Testatrix's  Will,  were  the  great  Grandchildren 
of  the  Testator's  Father ;  but  that  the  other  Persons 
named  in  the  Testatrix's  Will  and  Codicils,  were  not  at 
all  related  to  the  Testator's  Father. 

The  cause  having  come  on  for  further  directions,  the 
question  was :  whether  Arabella  Walker  Heneage  took, 
under  the  Will  of  John  Walker  Heneage,  the  Real  and 
Personal  property,  thereby  devised  and  bequeathed  co 
her,  subject  to  a  Trust  for  the  Heirs  of  John  Walker, 

The  Lord  Chief  Baron  delivered  his  opinion  upon  this 
question,  to  the  following  effect  (a) : 

In  this  case  the  Bill  is  filed  by  the  Devisees  in  Trust 
under  the  Will  of  Arabella  Walker  Heneage,  who  was  the 
Widow  of  John  Walker  Heneage,  Esq.,  against  the  two 
Co-heirs  at  Law,  and  some  of  the  next  of  Kin  of 
Mr.  Heneage*9  Father,  John  Walker,  the  former  being  also 

(a)  Mr.  Hayttr,  who  was  one  of  the  Counsel  in  the  Cause, 
kindly  furnished  the  Reporter  with  the  Note  of  the  Judgment, 
which  18  inserted  in  the  text. 
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'the  Co-heirs  of  Mr.  Heneage  himself.  I  concdve  this  to 
beasafficient  description  of  the  Defendants,  for  the  pur- 
pose of  the  present  consideration. 

The  controversy  arises  upon  the  Will  of  Mr.  Heneage ; 
and  the  question  is,  whether,  under  his  Will,  Mrs.  Heneage 
took  the  absolute  interest  in  his  Real  and  Personal  Estates, 
and  had,  therefore,  a  right  to  dispose  of  them  in  favour 
of  the  Plaintiffs,  as  she  has,  by  her  Will,  declared  her 
intention  to  do :  or  whether  she  was  only  a  Trustee,  with 
an  interest  in  herself  merely  for  her  own  life,  for  the  bene- 
fit of  the  Defendants,  or  some  of  them,  with  a  power  of 
selecting  some  or  one  of  them  in  preference  to  Ae  others 
or  other  of  them.  I  use  the  word  Personal  Estate, 
because  it  is  used  by  Mr.  Heneage  in  his  bequest :  and 
it  must,  therefore,  be  necessary,  in  the  construction  of 
his  Will  to  observe  upon  the  Personal  Estate,  though 
his  Personal  Estate  was,  as  appears  by  the  Master's 
report,  insufficient  to  pay  his  debts ;  and  the  decision 
must  be  confined  to  his  Real  Estate. 


This  question  must  be  resolved  by  a  due  attention  to 
the  language  of  Mr.  Heneage*s  Will.  What  then  is  the 
true  construction  of  all  the  words  he  has  used  ?  Do 
they  impose  a  Trust  on  Mrs.  Heneage,  and  are  they 
imperative  upon  her  with  respect  to  the  disposition  of 
the  property  :  or  do  they  import  more  than  the  wish  of 
the  Testator  that,  if  she  had  no  serious  disinclination, 
she  should  dispose  of  it  to  or  amongst  his  Father's 
Heirs,  leaving  it  to  her  own  option,  however,  to  deal 
with  it  as  her  own.  It  must  be  admitted  that  it  is  purely 
matter  of  intention,  to  be  collected  from  the  words  of 
the  Instrument,  as  in  all  other  cases  of  Wills,  where  no 
rule  of  law  interferes. 
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It  is  not  Decessaiy  to  travel  through  the  cases  which 
have  been  furnished  by  the  great  industry,  and  urged 
by  the  great  ability  of  the  learned  Counsel  on  both 
sides.  Lord  Alvanley,  when  Master  of  the  Rolls,  in 
Malim  v.  Keighley  (a)  has  extracted  and  stated  the  result 
of  all  the  cases  before  that  time ;  and  the  subsequent 
cases  have,  it  seems  to  me,  made  no  alteration.  He 
states  the  result  in  the  following  manner :  ''  Wherever 
any  Person  gives  Property,  and  points  out  the  object, 
the  Property,  and  the  way  in  which  it  shall  go,  that  does 
create  a  Trust,  unless  he  show,  clearly,  that  his  desire 
expressed  is  to  be  controlled  by  the  Party,  and  that  he 
shall  have  an  option  to  defeat  it.'' 
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I  will  not  stay  to  inquire  whether  the  language  of 
that  very  learned  and  excellent  Judge  is  very  accurate, 
and  critically  correct  as  applied  to  the  Cases  ;  but  I  be- 
lieve they  are  the  very  words  His  Honor  used.  I  think, 
however,  that  the  result,  as  stated  by  him,  is  sufficiently 
correct  for  the  present  purpose ;  and  I  shall  consider 
the  passages  in  the  Will  accordingly :  and  I  confess 
that  I  feel  myself  bound  by  the  doctrine  delivered  in  it 
as  generally  consistent  with  the  doctrines  that  have 
prevailed.  But  I  hope  to  be  forgiven  if  I  entertain  a 
strong  doubt  whether,  in  many,  or  perhaps  in  most  of 
the  Cases,  the  construction  was  not  adverse  to  the  real 
intention  of  the  Testator.  It  seems  to  me  very  singu- 
lar that  a  Person,  who  really  meant  to  impose  the  obli- 
gation established  by  the  Cases,  should  use  a  course 
so  circuitous,  and  a  language  so  inappropriate  and  also 
obscure  to  express  what  might  have  been  conveyed  in 
the  clearest  and  most  usual  terms — terms  the  most 
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familiar  to  the  Testator  himgelf^  and  to  the  professional^ 
Or  any  other  Person  who  might  prepare  his  Will. 

In  considering  these  Cases  it  has  always  occurred  to 
ine  that,  if  I  had  myself  made  such  a  Will  as  has 
generally  been  considered  imperative,  I  should  never 
have  intended  it  to  be  imperative ;  but,  on  the  contrary, 
a  mere  intimation  of  my  wish  that  the  Person  to  whom 
I  had  given  my  Property  should,  if  he  pleased,  prefer 
those  whom  I  proposed  to  him,  and  who,   next  to 
him,  were,  at  the  time,  the  principal  objects  of  my  re- 
gard.   I  am  happy  to  reflect  that,  in  this  opinion,  I 
have  the  concurrence  of  a  noble  Judge,  than  whom 
there  has  never  been,  nor,  I  believe,  ever  can  be  a  Person 
more  active  in  investigating  the  Principles  of  the  Law 
in  all  its  bearings,  or  more  extensively  learned  on  every 
legal  subject.    For,  in  Wright  v.  Atkyiu(c),  the  Lord 
Chancellor  {d)  says  :  "  This  sort  of  Trust  is  generally  a 
surprise  on  the  intention  :  but  it  is  too  late  to  correct 
that."    Again  he  says  (we  know  the  question  was  what 
the  word  Family  meant) :  "  I  do  not  believe  that  the 
Testator  intended  a  mere  Trust;  but  that  must  be  the 
construction,  if  the  word  *  Family'   is  properly  con- 
strued.'*   I  have  said  so  much  as  a  justification,  or 
rather  as  the  foundation  of  the  opinion  which  I  enter- 
tain, that,  though  I  feel  myself  bound  by  the  decisions 
and  cannot  object  to  follow  them,  I  do  not  consider  it 
to  be  my  Duty  to  extend  the  rule  of  construction  which 
has  been  adopted  in  them,  and  to  add  to  the  number  of 
those  where  the  Court  appears  to  me  rather  to  have 
made,  than  to  have  given  effect  to  the  Wills  of  Tes- 
tators. 


(c)  1  V.  h  B.  315. 


(rf)  Lord£Woff. 
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Jfow  as  to  Mr.  Heneage's  Will,  it  devices  all  and 
singular  his  Real  Estates,  in  the  clearest  manner,  to 
his  dear  Wife,  Arabella  Walker  Hemage,  her  Heirs  and 
Assigns,  and  he  bequeaths  all  his  Personal  Estate 
to  her  absolutely ;  and  then  he  proceeds :  ^'  And  I 
earnestly  recommend,  to  my  said  Wife,  the  care  and 
protection  of  my  affectionate  Friend,  Arabella  Atme 
Caroline  Jenny  Pigott,  most  heartily  beseeching,''  8ic. 
The  words  *' recommend"  and  "  most  heartily  ben 
seeching,"  in  the  first  part  of  this  Clause,  are  very 
emphatical,  as  coupled  with  the  rest  of  the  paragraph. 
But  the  subsequent  words :  '^  I  seriously  and  warmly 
entreat  my  said  Wife,  at  her  decease,  to  settle  and  as- 
sure, to  two  Trustees,  such  part  of  my  Real  Estates/' 
(These  words  are,  unquestionably,  sufficient  to  create  a 
Trust,  and  are  imperative,  unless  other  words  are  incon-. 
sistent  with  such  a  construction.  The  Testator,  then 
proceeds  :^'^  to  assure,  to  two.  Trustees,  such  part  of  my 
Real  Estate,  as  she  shall  think  proper,  for  the  especial 
purpose  of  securing,  to  the  said  Miss  Pigott  during  her 
natural  Life,  in  case  she  survives  my  said  Wife,  but  not 
otherwise,  such  an  Income  as  will  enable  Miss  PigoU 
to  enjoy  all  those  comforts  of  life  which  she  has  hitherto 
been  used  to,  leaving  the  amount  of  such  Income  to  the  • 
entire  discretion  of  my  said  Wife/' 
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It  has  been  admitted,  by  some  of  the  Counsel  for  the 
Defendants,  that  this  Clause  is  not  imperative  upon 
Mrs.  Heneagef  but  leaves  to  her  discretion  to  provide 
for  Miss  Pigott,  or  not,  as  she  might  think  proper. 
I  take  the  admission  to  be  perfectly  correct  -,  and  I  con- 
ceive it  to  be  very  clear  that  Mrs.  Heneage  was  left  to 
act  at  her  own  option.  It  is  true  that  some  of  the 
words  in  this  paragraph,  would,  indisputably,  be  im- 
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perative,  if  the  rest  of  the  sentence  were  constracted 
in  a  different  manner  from  what  it  appears  to  be.  Bat 
Mrs.  Heneage  is  desired  to  settle  and  assure,  at  her 
decease,  (and  not  sooner,)  such  part  as  she  shall  think 
proper,  the  amount  of  such  income  to  be  left  at 
Mrs.  Heneage's  entire  discretion.  Nothing  can  show, 
more  satisfactorily  than  this  clause  does,  the  anxious 
and  affectionate  desire  of  the  Testator  to  secure  a  pro* 
per  provision  for  Miss  Pigott :  and  it  may,  perhaps, 
require  some  attention  to  prove  that  the  Testator  shows 
clearly  (as  Lord  AlvanUy  states  it)  that  his  desire  ex« 
pressed,  is  to  be  controlled  by  Mrs.  Heneage.  Yet, 
without  entering  into  minute  circumstances  in  the 
clause,  let  it  be  recollected  that  if  it  import  a  trust. 
Miss  PigM  must  be  entitled  to  a  provision  independently 
of  Mrs.  Heneage,  and  that  Miss  PigM  would  have 
a  right  to  call  upon  the  Owners  of  the  Estate,  after 
Mrs.  Heneage^s  death,  to  perform  that  trust,  if  Mm. 
Heneage  had  died  without  making  the  provision  so 
much  desired  by  Mr.  Heneage.  But  I  apprehend  that 
Miss  Pigott  would  fail  in  asserting  such  a  right;  for 
the  provision  requested  was  to  be  at  the  discretion  of 
Mrs.  Heneage.  That  could  not  be  exercised  after  her 
death ;  and  a  Court  of  Equity  could  not  have  assisted 
her ;  for  a  Court  of  Equity  could  not  act  on  the  dis« 
cretion  given  to  Mrs.  Heneage,  which  was  purely  per- 
sonal to  her.  And  I  believe  Courts  of  Equity  do  not 
interfere  in  cases  of  such  discretion,  when  it  is  intrusted; 
except  in  the  case  of  charity,  which  has  always  been 
considered  as  an  excepted  case. 


Another  reason  will  occur  which  confirms  my  opinion 
upon  this  part  of  the  Will,  to  which  I  shall  advert  soon. 
I  shall  only  observe,  for  a  moment,  that  the  words : 
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*'  t  deriously  and  warmly' entreat"  in  the  clause  respect- 
ing  Miss  Pigott,  though  amply  sufficient  to  raise  a  trust 
in  a  proper  place,  are  used  by  this  Testator  where,  if 
my  construction  is  right,  they  were  not  meant  to  imply 
a  Trust :  and  this  consideration  may  be  applied  to  other 
words  of  the  like  import,  unless  the  accompanying 
words  in  the  Clause  where  they  occur,  prove  the  inten- 
tion to  create  a  Trust. 
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The  Testator  then  proceeds  in  these  words:  **  I  have 
devised  and  bequeathed  the  whole  of  my  said  Real  and 
Personal  Estate  hereinbefore  particularly  set  forth  unto 
my  said  dear  Wife,  and  which  she  must  acknowledge  not 
to  be  inconsiderable  :*'  by  which,  I  conceive,  he  must 
refer  to  the  Interest  which  the  former  part  of  the  Will 
had  given  to  her,  viz.  the  absolute  Interest  in  the  whole ; 
and  for  the  quantum  of  which  he  seems  to  demand  her 
gratitude.  ''  I  have  devised  and  bequeathed  the  whole 
of  my  said  Real  and  Personal  Estate,  unfettered  and 
unlimited.''  Here,  to  recur  to  what  I  have  intimated 
before,  it  seems  evident  that  he  had  not  intended  to 
encumber  his  Widow  willi  any  Imperative  Trust  for 
Miss  Pigoit ;  for  these  words :  ''  unfettered  and  un« 
limited  "  refer  to  all  the  Estate  he  had  to  dispose  of  at 
the  instant :  and  it  seems  to  me  difficult  to  say  that, 
when  he  used  these  words  in  this  place :  *'  I  have 
devised  and  bequeathed  the  whole  of  my  said  Real  and 
Personal  Estate  hereinbefore  particularly  set  forth  unto 
my  said  dear  Wife,  and  which  she  must  acknowledge 
not  to  be  inconsiderable,  unfettered  and  unlimited ''  that 
he  could  have  had  it  in  his  contemplation  to  confine  the 
interest,  which  before  had  been  given  to  her  without 
limit,  to  a  mere  Estate  for  life,  with  only  a  power  of 
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selection  amongst  others,  for  the  Remainder.  Then  he 
adds  the  important  words  which  create  the  difi&culty 
(and  a  very  serious  difficulty)  in  the  case :  "  I  devise 
to  her  unfettered  and  unlimited,  in  full  confidence  and 
with  ^e  firmest  persuasion  that,  in  her  future  disposi* 
tion  and  distribution  thereof,  she  will  distinguish  the 
Heirs  of  my  late  Father,  by  devising  and  bequeathing 
the  whole  of  my  said  Estate,  together  and  entire,  to 
such  of  my  said  Father's  Heirs  as  she  may  think  best 
deserves  her  confidence.''  Unquestionably,  these  words 
are  extremely  strong ;  but  when  you  connect  them  with 
the  other  words,  as  you  must  in  construing  this  Instru- 
ment, I  doubt  much  whether  they  do  more  than  only 
import  a  wish,  and  not  impose  a  copimand  on  the  part 
of  the  Testator. 


It  has  been  held  (and  must  I  think  be  admitted)  that,if 
an  intention  appear,  in  any  part  of  the  Will,  to  give,  to  the 
Devisee,  a  right  or  power  to  spend  the  Property,  words 
of  equal  force  with  those  would  not  be  imperative :  for 
the  Court,  in  its  acuteness  to  extract  the  meaning, 
conceives  it  to  be  inconsistent  with  the  intention  to 
create  an  imperative  Trust,  that  the  Party  should  have 
the  right  or  power  to  dispose  of  the  Property  at  his 
pleasure,  and,  by  using  that  privilege  to  any  extent, 
leave  nothing,  or  more  or  less,  to  remain  the  subject  of 
a  Trust.  In  this  Case  the  words  '^  unfettered  and  un- 
limited," which  are  used  by  the  Testator  to  show  his 
opinion  of  the  extent  to  which  he  had  devised,  are, 
certainly,  as  strong  to  manifest  an  intention  to  convey 
the  absolute  dominion  to  the  Party,  as  if  words  had 
been  used  more  directly  authorizing  her  to  spend  it,  or 
to  deal  with  it  as  she  pleased. 


CAS£S   IN   CHANCERY. 

Again,  the  Testator  seems^  in  this  paragraph,  to  look 
back  to  the  bequest  to  his  Wife  with  complacency 
<  and  with  something  like  a  boast,  as  if  he  had  conferred 
npon  her  an  obligation,  with  respect  to  Property,  as  great 
as  he  was  capable  of  doing,  and  had  cast  upon  her 
a  matter  of  as  great  bounty  as  he  could ;  for  he  de^^ 
scribes  it  as  a  bounty  ''  unfettered  and  unlimited,"  and 
appears  to  observe  upon  it  as  entitling  him  to  call  for  * 
her  gratitude,  and  to  request  her  kindness  to  his 
Father's  Heirs:  and  yet,  in  the  same  breath,  if  the 
Defendant's  construction  is  correct,  he  limits  and  fetters 
this  Property  to  a  very  great  extent  indeed ;  and,  instead 
of  allowing  her  to  retain  the  absolute  Interest  which  he 
declares  her  to  possess  unlimited  and  unfettered,  he  re- 
duces her  to  the  situation  of  Tenant  for  life  only,  with 
a  Trust  or  Power  to  appoint  the  Remainder  to  such  of 
his  Father's  Heirs  as  she  should  prefer,  objects  not 
of  her  Blood,  and  strangers  to  her  in  the  eye  of  the 
Law. 


I  confess  that,  in  this  view  of  the  Instrument,  there  is 
so  much  inconsistency,  that  I  have  persuaded  myself 
that  the  Testator  has  not  sufficiently  exhibited  his 
intention  to  impose  an  imperative  Trust  on  his  Wife, 
but  that,  on  the  contrary,  he  has  given  her  all  his 
Property,  real  and  personal,  absolutely,  and,  the  more 
particularly,  where  the  intention  is  to  be  extractedi  from 
all  the  words  of  the  Will,  without  any  reference  to 
any  rule  of  Law  :  for  the  Heirs  take  nothing,  as  Heirs, 
but  they  take  merely  as  Devisees,  as  much  as  if  they 
were  Strangers. 


If  I  am  correct  in  my  opinion  on  this  subject,  it  is 
needless  to  proceed  further.     But,  as  I  am  not  without 
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reiy  serioua  apprehentions  (when  I  am  apprized  of 
much  better  Judgments  than  my  own)  that  I  labour 
under  a  mistake  upon  this  pointy  (though  I  certainly 
have  taken  all  the  pains  I  have  been  able  to  con- 
sider all  the  Cases  which  have  been  adduced,  and 
all  the  Arguments  which  have  been  urged,)  it  is  neces- 
sary that  I  should  proceed  to  the  other  question,  which 
is :  Whether,  if  this  be  a  Trust,  the  objects  are  suffi- 
ciently pointed  out  They  are  described  as  the  Heirs 
of  the  Father.  Who  are  the  Persons  intended  by  that 
description  ?  A  great  deal  of  argument  has  been  em- 
ployed upon  the  subject,  on  all  sides,  some  insisting 
that  the  Heirs  at  Law  of  the  Testator's  Father,  at  the 
time  of  making  the  Will  or  Codicil,  or  at  the  time  of 
his  or  his  Widow's  death,  were  meant ;  whilst  others 
contend  that  the  next  of  Kin  of  the  Testator's  Father, 
at  some  or  one  of  those  periods,  were  with,  ^or  exdu- 
sively  of  the  Heirs  at  Law,  the  objects  intended  by  the 
Testator.  I  think  it  is  difficult  to  suppose  that  he 
meant  any  but  those  who  answered  the  description 
given  by  him  of  his  object  at  the  timeof  his  Wife's  death; 
for,  as  she  had  the  whole  period  of  her  life  to  appoint 
in,  the  Testator  probably  contemplated  those  who 
should  answer,  the  character  marked  out,  at  her  death. 


In  that  case,  he  could  have  had  no  individual  object 
or  objects  in  view;  for  he  could  not  conjecture  who 
might  survive  his  Widow.  I  own  it  appears  to  me  that, 
if  he  had  disposed  only  of  his  Real  Estate,  and  it 
was  to  be  held  in  trust,  his  Heir  or  Heirs  at  Law 
at  the  time  of  his  Widow's  death,  would  have  been 
the  Persons  intended,  the  one  of  them,  if  there 
diould  be  more  than  one,  to  be  preferred  to  the  other  or 
others  of  them,  at  the  option  of  the  Widow.     But,  by 
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this  Willy  all  his  Personal  Estate  ifl  giv«ii  as  the  Real 
Estate  is ;  and  though,  as  I  said  before^  it  appears,  by 
the  MaUtJ^s  Report,  that  the  Personal  Estate  was  all 
exhausted  in  paying  the  Debts,  and,  therefore,  that  there 
was  no  Personal  Estate  to  pass  by  the  bequest,  yet,  in 
considering  the  Will ,  we  must  construe  it  as  if  there 
had  been  any  given  amount  of  Personal  Estate.  No 
doubt,  if  it  appears  that  the  intention  was  to  haTe  an 
Ai^intment  of  Real  and  Personal  Estates  to  the  Heirs 
tit  Law,  teohnioally  speaking, .  there  could  be  no  sound 
objection  to  tiie  Execution  of  such  intention;  but 
I  doubt  as  to  the  Declaration  of  such  intention  by  this 
Will ;  and  I  am  not  capable  of  ascertaining,  satis- 
factorily, to  wh<Mn,  under  the  expression  in  the  Will,  the 
Widow,  if  she  was  a  Trustee,  was  to  have  iappointed ;  and 
the  Court  is  now  placed  in  that  difficulty.  For,  as  the 
Widow  (if  she  be  a  Trustee)  has  made  no  Appointment 
according  to  the  Trusts,  the  Court  is  to  declare  who 
the  objects  are;  or,  in  other  words,  the  Court  is  to 
declare  who  took  the  Remainder  under  Mr.  Heneage^s 
Will,  Mrs.  Heneage  being,  under  the  Disposition,  Tenant 
for  Life,  with  Remainder  to  other  Persons.  I  would 
ask  to  whom  would  they  decree  both  the  Real  and  Per- 
sonal Estate  ?  Would  they  be  satisfied  that  the  Testator 
has  pointed  out  the  Heirs  at  Law  of  his  Father,  as  the 
objects  to  take  the  Personal  as  well  as  the  Real  Estate ; 
or  the  Heirs  and  next  of  Kin,  or  the  next  of  Kin  only. 

I  confess  that  I  should  feel  myself  greatly  embar- 
rassed in  arriving  at  a  decision  upon  this  point :  and, 
if  the  objects  be  not  certain,  there  is  no  trust  imposed 
on  Mrs.  Heneage.  But  my  opinion,  I  fairly  confess,  is 
formed,  mainly,  upon  the  former  point,  though  I  have 
great  doubts  as  to  the  latter. 
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1893.  I  hci^e  thus  taken  the  liberty  of  stating  some  of  the 

^  ^  *  reasons  which  influence  my  Judgment  in  fitvour  of 
Mbrkdith  ^^  Plaintiffs,  in  a  Case  where  the  intention  of  the 
„      '  Testator,  extracted,  as  it  most  be,  from  all  the  words  of 

his  Will,  must  gorem,  and  where  I  think  the  intentioa 
ought  to  be  clearly  and  satisfactorily  expressed,  and,  the 
more  especially,  as,  in  my  opinion,  (which  is  strength- 
ened by  that  of  a  very  great  Judge  to  whom  I  have  before 
referred,)  the  Decisions  upon  this  subject  have  been,  in 
general,  a  surprise  upon  a  Testator,  and  never,  in  any 
Case,  so  much  as  in  this.  For  this  is,  in  specie,  a  per- 
fectly new  Case.  There  is  nothing  resembling  it  any  Cfase 
I  have  ever  yet  seen,  or  that  has  ever  been  pointed  out.  It 
will  be  seen  that  the  Testator  ostentatiously  proclaims  to 
his  Wife  that  he  had  given  her,  and  meant  to  give  her 
the  absolute  Interest ;  and  yet  I  am  required  to  atfri* 
bute  to  him  a  covert  meaning,  from  whence  it  is  to  be 
r  /y  ..i  '•'/  I";;  inferred,  (and  not  only  inferred,)  that,  in  fact,  he  gave 
Tm/^  t'  /"-*'  ^'  her  only  an  Interest  for  Life,  something  like  a  species 
''  '-^   ''  ^  of  fraudulent  dealing  of  which  the  Testator,  I  think, 

could  not  have  been  guilty. 

Graham,  B.  was  of  opinion  that,  by  the  Testator's 
Will,  a  Trust  was  created,  as  to  the  inheritaoce  of  the 
Estates,  for  the  Persons  who  might  be  the  Heirs  at  Law 
of  the  Testator's  Father  at  the  decease  of  the  Testatcx^ 
Widow. 

Woody  B.  also  was  of  opinion  that  a  Trust  was  created 
as  to  the  inheritance ;  but  that  learned  Judge  thought  that 
the  disposition  of  Estates,  made  by  the  Widow,  was 
a  due  execution  of  the  Trust. 

Gartvw,  B.  agreed  with  the  Lord  Chief  Baron« 
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The  Decree,  on  further  directions,  directed  the  Tmsts 
of  the  Wills  of  the  Testator  and  Testatrix  to  be  carried 
into  execution;  and  declared  that  George  Heneage 
Walker  Heneage  was  entitled  to  an  Estate  for  life  in 
such  parts  of  the  Testator's  Real  Estates  ^as  were  unsold 
and. undisposed  of  by  the  Testatrix,  as  were  devised  to 
him  by  the  Will  and  Codicils  of  the  Testatrix,  subject 
to  the  term  of  500  years,  with  such  Limitations  over  as 
were  contained  in  the  Will  and  Codicils  of  the  Testa- 
trix ;  and  that  the  Bill  should  be  dismissed  as  against 
John  Calcrafi  and  Henrietta  Arabella  Meredith,  with 
Costs  to  be  taxed,  8cc. 
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From  this  Decree  the  two  last-named  Parties  appealed 
to  tlie  House  of  Lords. 


The  Case  for  the  Appellants  concluded  as  follows : 
*^  The  said  Appellants  have  appealed  to  your  Lord- 
ships against  so  much  of  the  said  Decree  made  in  the 
said  Court  of  Exchequer,  in  the  said  Cause  upon  fur- 
ther directions,  as  declares  that  the  said  Defendant, 
G.  H.  W.  Heneage,  is  entitled  to  an  Estate  for  life  in 
certain  parts  of  the  Real  Estate,  of  the  said  Testator, 
J.  W.  Heneage  J  2A  were  unsold  and  undisposed  of  by 
the  said  Testatrix,  ilra&W/a  Walker  Heneage,  in  her  life- 
time devised  to  him  by  the  said  Will  and  Codicils  of 
the  said  Testatrix,  subject  to  the  said  term  of  500  years, 
vested  in  the  said  Respondents,  22.  Nicholas  and  Edward 
Goddard,  with  such  Limitations  over  as  are  contained 
in  the  said  Will  of  the  said  Testatrix,  and  as  thereupon 
orders,  adjudges  and  decrees  that  ihe  said  Bill  shall 
stand  dismissed  out  of  the  Court  against  the  said  Ap- 
pellants, with  Costs  to  be  taxed  for  them;  and  by  all 
other  the  orders  and  directions  contained  in  the  said 
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Decree  of  the  said  Coart,  upon  further  direetioiis, 
toadiing  such  parts  of  the  Real  Estate  of  the  said 
Testator,  J.  fV.  Heneage,  as  aforesaid,  consequent  upon 
the  aforesaid  Dechuration  of  the  said  Court,  that  the 
said  Plaintiff,  G.  H.  W.  Heneage,  is  entitled  to  an 
Estate  for  Life  in  the  same,  subject  as  aforesaid :  inas- 
much as  the  said  Appellants  are  advised  and  insist  that 
the  Devises  and  Bequests  contained  in  the  said  Will 
of  the  said  Testatrix,  Arabella  Walker  Heneage,  of  the 
Real  and  Personal  Estates  of  the  said  Testator,  J.  W. 
Heneagej  are  void,  except  so  far  as  regards  the  Provi- 
sion thereby  made  for  the  said  ArabMa  Ajm  CaroUne 
Jenny  Pigott,  so  long  as  she  remains  sole  and  unmar- 
ried ;  and  that  the  said  Appellants,  as  Heirs  at  Law  as 
well  of  the  said  John  Walker,  the  Father  of  the  said 
Testator,  John  Walker  Heneage,  as  of  the  said  Testator, 
J.  W.  Heneage,  are  entitled  to  the  said  Real  and  Per- 
sonal Estates  of  the  said  Testator,  J.  W.  Heneogit, 
subject  to  the  Provision  so  made  by  the  said  Will  of 
the  said  Testatrix,  Arabdia  Walker  Heneage,  for  the 
aaid  A.  A.  C.  Jennjf  Pigoit  as  aforesaid ;  for  the  follow- 
ing amongst  other  reasons ; 


1.  Because  the  said  Testator,  J.  W.  Heneage,  byhb 
eaid  Will,  imposed  a  Trust  upon  his  said  Wife,  the  said 
Testatrix,  Arabdia  Walker  Heneage,  (after  making  a 
suitable  Provision  out  of  his  Real  Estate  for  the  said 
A,  A.  C.  «/•  Pigott,  for  her  Ufe,  in  manner  mentioned  in 
die  said  Will,)  to  devise  and  bequeath  the  whole  of  his 
Real  and  Personal  Estate,  together  and  entire,  to  one  of 
the  Heirs  of  his  late  Father,  John  Walker,  giving  her 
power  only  to  select  sach  one  of  the  Heirs  of  his  the  said 
Testator's  said  Father  as  she  might  think  best  deserved 
her  preference.  And  because  the  Property  which  was  the 


CASES  IN  CHANCERY* 

s«(bject  of  the  Trust  was  ceftaini  viz.  the  Real  and 
Personal  Estate  of  the  Testator  together  and  entire, 
subject  to  such  Income,  out  of  the  Testator's  Real 
Estate  as  his  said  Wife  should  secure  to  the  said 
A.  A,  C.  J.  PigeU,  for  her  life,  in  the  manner  mentioned 
in  his  said  WilL  And  because  the  Persons  in  'whose 
favour  the  Trust  was  imposed,  were  certain,  viz.  the 
Heirs  of  the  said  Testator's  Father,  John  Walker,  to  one 
of  whom  the  said  Testator's  Wife  (after  making  a  suit- 
able Provision  out  of  the  Testator's  Real  Estate  for  the 
said  A.  A.  C.  J.  Pigottp  for  h^r  life,  as  aforesaid)  was 
to  devise  and  bequeath  the  said  Testator's  Reed  and 
Personal  Estate  together  and  entire.  It  is  to  be  ob« 
served  that,  at  the  time  the  said  Testator  made  his  said 
Will,  he  had  two  Sisters  living,  who,  in  case  of  his 
death,  would  be  the  Heirs  of  his  said  Father,  and  both 
of  whom  having  Issue  living  at  the  time,  the  probability- 
was  that  the  said  Testator's  Wife  would  have  a  power 
of  selection  amongst  the  Heirs  of  the, said  Testator's 
Father,  and  which  in  fact  happened,  there  having  been 
two  Heirs  of  the  Testator's  Father  living,  as  well  at  the 
respective  times  of  the  Testator's  making  his  Will, 
(setting  himself  out  of  the  question)  and  of  his  death, 
as  at  the  respective  times  of  the  said  Testatrix  making 
her  said  Will  and  Codicils,  and  of  her  death." 
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ft. '' Because  the  word  "  Heirs"  in  the  Clause  in  ques- 
tion in  the  said  Testator's  Will,  must  be  construed  in 
its  plain  and  usual  acceptation,  as  meaning  the  very 
Heirs  of  the  said  Testator's  said  Father  at  the  time  of 
the  said  Testatrix  making  her  selection  and  death,  that 
being  the  meaning  of  the  word  *'  Heirs"  whenever  it  is 
used  as  a  designation  of  the  Person  or  Persons  to  take, 
and  there  being  nothing  in  this  case  to  qall  for  a  depar- 
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tore  from  such  meaning  of  the  word.  And  because  the  * 
meaning  which  (he  said  Respondents,  the  Piaintifis  in 
the  said  Cause,  put  upon  it,  viz.  all  the  Heirs  of  the 
said  Testator's  Father  present  and  to  come,  proximate 
and  remote,  so  as  to  admit  of  the  said  Testatrix  select-i 
ing  any  Descendants  of  the  said  Testator's  Father, 
though  not  one  of  the  yery  Heirs,  to  whom  to  give  hk 
Real  and  Personal  Estate,  is  strained,  unnatural,  and 
unwarranted  by  any  decided  Case." 

3.  '<  Because,  supposing  the  power,  given  by  the  said 
Testator  to  the  said  Testatrix,  to  hare  enabled  her  to  de- 
vise and  bequeath  his  Real  and  Personal  Estate  to  any 
Descendant  of  the  said  Testator's  said  Father,  thon^ 
not  one  of  the  very  Heirs,  yet  she  has  not  well  executed 
the  power,  inasmuch  as  she  has  not,  after  making  Pro- 
vision for  the  said  A.  A.  C.  J.  Pigott,  for  her  Life,  as 
mentioned  in  the  Case,  given  the  said  Testator's  Real  and 
Personal  Estate,  together  and  entire,  to  one  of  aiich 
Descendants  whom  she  might  think  best  deserved  her 
preference,  but  has  given  certain  Articles  of  the  said 
Testator's  Personal  Estate,  which  remained  in  her  hands, 
m  Specie,  to  Persons  entirely  strangers  in  blood  to  the 
said  Testator's  said  Father ;  and,  after  making  Provision 
for  the  said  A,  A.  C.  J.  Pigott,  for  her  Life,  as  men* 
tioned  in  the  Case,  has  devised  the  said  Testator's 
general  Real  Estate  to  divers  of  the  Descendants  of  the 
said  Testator's  said  Father,  for  limited  Estates  and  In- 
terests, in  succession,  in  strict  Settlement,  and  has  BHade 
certain  Provisions,  out  of  such  Real  Estate,  for  Peraons 
entirely  strangers  in  blood  to  the  said  Testator's  aaid 
Father,  and  for  purposes  not  authorized  by  the  aaid 
Testator's  Will,  besides  having  sold  and  disposed  of 
certain  parts  of  such  Real  Estate  in  her  Lifetaiae.'^ 
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.  The  Appeal  haying  been  heard^  The  Lord  Chan^ 
cellar  (e)  said  that  it  would  be  diffieult  to  say  that 
the  Devise  to  the  Testator's  Widow  created  a  Condition, 
as  there  was  a  degree  of  uncertainty  who  was  to  take 
advantage  of  a  breach  of  the  Condition ;  that  the  only 
question  was  whether  it  created  a  Trust:  that,  if  a  confi- 
dence was  reposqd  in  the  Devisee,  but  it  appeared  that 
the  Testator  did  not  mean  absolutely  to  control  the  Will 
of  his  Devisee,  though  tlie  subject  and  object  of  the 
intented  Provision  were  both  certain,  no  Trust  would 
be  created :  That  it  was  impossible  for  a  Testator  to 
express  recommendation  and  entreaty  more  strongly 
than  he  had  done  with  regard  to  Miss  Pigott,  and  that 
the  words  used,  for  that  purpose,  were  quite  sufficient  to 
create  a  Trust,  if  the  other  expressions  in  the  same 
part  of  the  Will  had  been  sufficient  for  that  purpose : 
That  there  was  a  certainty  as  to  the  person,  but  not  as 
to  the  quantity  of  property  to  be  given  to  her,  which 
was  left  in  the  Wife's  discretion :  That  the  Testator, 
though  he  intended  to  impose  a  moral  obligation  on 
his  Wife,  could  not  mean  to  impose  a  leged  one  upon 
her,  or  else  he  would  not  have  used  the  terms  *^  un- 
limited and  unfeitered,"  or  have  designated  the  Pro- 
perty he  had  left  her  as  very  considerable,  because, 
if  he  intended  her  to  have  a  Life  Interest  only  in  it, 
her  enjoyment  might  have  been  very  momentary : 
That  there  was  very  considerable  difficulty  in  saying 
who  were  the  Persons  who  were  described  as  the  Heirs 
of  the  Testator's  Father,  and  in  reconciling,  the  direc- 
tion that  the  Property  should  jgo  altogether  and  entire, 
with  the  wish  expressed^  by  the  Testator,  that  his 
Wife  should  not  only  make  a  disposition,  but  a  distri* 
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bution  of  it :  that  the  Cases  of  ^rown  r,  Siggs  (/), 
and  Harding  v.  Glyn  (g\  which  had  been  relied  on  for 
the  Appellants,  did  not  govern  this  Case:  and  thai 
this  was  not  a  Case  in  which  the  Testator  meant  to 
impose  that  obligation  which  would  convert  the  Tes- 
tatrix into  a  Trustee  :  and  that,  therefore,  the  Decision 
of  the  Court  of  Exchequer  was  right. 


Lord  Redesdale  said  that  all  cases  of  this  description, 
were  to  be  considered  with  very  considerable  strictness, 
as  it  was  a  very  inconvenient  mode  of  disposition: 
That  the  Appellants  could  not  claim  under  the  will,  but 
must  claim  against  it,  either  because  a  condition  had 
been  broken,  or  a  trust  not  duly  executed  :  That,  in  all 
the  Cases  that  had  been  referred  to,  there  were  persons 
who  were  defined  to  be  objects  of  the  Trust;  and,  if  the 
Trust  was  not  executed  by  the  Trustee,  the  Court  took 
upon  itself  to  execute  it  according  to  what  it  conceived 
to  be  the  intent  of  the  Testator :  That  that  could  noc  be 
done  here,  as  the  estate  could  not  be  conveyed,  to 
the  two  Appellants,  entire :  That  a  condition  was  not 
created,  as  the  Testator  declared  that  he  had  given  his 
property,  to  his  wife,  "  unfettered  and  unlimited ;"  and 
that  his  Lordship  perfectly  agreed  with  the  decision  of 
the  Court  of  Exchequer  (A). 

Ordered  and  adjudged  that  the  Appeal  be 
dismissed,  and  the  Decree  complained 
of  affirmed. 

(/)  8Ve8.56u  (g)  I  Atk.469. 

(k)  The  above  report  of  the  opinions  delivered  by  Lords 
Eldon  and  Redesdale,  was  extracted  from  the  notes  of  a  short- 
hand writer,  with  which  Mr.  Preston  kindly  furnished  the 
Reporter. 
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The   Appellants'    case  was  signed  by  Mr.  Heald,  ig^^, 

Mr.  Shadwell,  Mr.  Sugden  and  Mr.  Bottler  \  and  the     *~"    "*        ' 
three  cases  for    the   Respondents,    by    Sir    Charles      Meredith 
Wetherell,  S.  O.,  Mr.  Roupell  and  Mr.  Preston,  Mr« 
Home  and  Mr.  lynch,  and  Mr.  Wray  and  Mr.  Coote* 
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PRINCIPAL     MATTERS. 


ACCOUNT. 

Where  the  usual  decree  for  accounts 
against  a  personal  representatiye, 
has  been  taken  upon  motion^  the 
Master  ought  to  require  the  Touch- 
ers to  be  produced,  although  the 
answer  is  not  replied  Co.  [Daveri' 
port  y.  Davenpofi]    -    •    -    51a 

AFFIDAVIT. 

No  affidavit  is  necessary  to  support 
a  n^otiooy  by  a  plaintiff  in  an  inter- 
pleading suit,  for  liberty  to  pay  the 
mopey  into  court,  and  for  an  in-^ 
Junction^  [JValbankev.  Sparks]  385 

AGREEMENT. 

1.  A  partner,  who  superintended, 
exclusively,  the  accounts  of  the 
concern,  agreed  to  purchase  his 
co-partner's  share  of  the  business, 
for  a  sum,  which  he  knew,  from 
accounts  in  his  possession,  but 
which  he  concealed  from  his  co- 
partner, was  an  inadequate  consi- 
deration: the  agreement  was  set 
aside.  [Maddeford  v.  Austwick. 
Ausi'wkk  V.  Maddeford"]   -    -     89 

8.  An  agreement  will  not  be  avoided 
by  reason  thatreprefientation8,made 


by  one  party  to  the  other  upon  die 
subject  of  Uie  agreement,  are  not 
.correct,  if  it  be  manifest  that  the 
party  making  the  representations 
is  speaking,  not  from  personal 
knowledge,  but  witb  reference  to 
accounts  which  were  equally  open 
to  both  parties,  and  if  the  repre- 
sentations be  justified  by  those  ac- 
counts.   [Harris  V.  KemUe.'l  ill 

See  Cahrier. — Misrepresenta- 
tion.— Parent  and  Child* 

ALIEN. 
See  Foreign  Statbs* 


AMENDMENT. 

A  bill  may  be  amended  by  adding 
plaintifis,  notwithstanding  the  de<* 
fendants  have  answered  it.  [Hich- 
ens  V.  Congreve]  -    -    *    -    500 

See  Depositions.-Fractics,  1, 2. 8% 

ANNUITY. 

1.  An  annuity  given  to  A.  for  his 
personal  suppoit,  not  to  be  liable 
to  his  debts,  and  to  be  paid  from 
Q  Q4 
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time  to  time  into  hii  proper  hands, 
and  not  to  any  other  person,  and 
his  receipt  only  to  be  a  sufficient 
discharge,  passes,  on  A/s  bank- 
ruptcy, to  his  assignees.  [Graves 
Y.  Dolpkin] 66 

2.  An  assignment  of  150/.,  part  of 
the  dividends  of  a  sum  of  stock  to 
which  the  vendor  was  entitled  for 
life,  with  a  proviso  that  the  pur- 
chaser should  not  receive  any  part 
of  the  dividends  then  growing  due, 
but  a  proportionable  part  of  the 
150/.,  is  a  grant  of  an  annuity  to 
that  amount,  and  must  be  memo- 
rialized. [Charrctiey.  Vause]  153 

See  Consideration. 

ANSWER. 

3.  Exceptions  to  an  answer  having 
been  allowed,  plaintiff  obtained  an 
order  to  amend  and  for  defendant  to 
answer  the  exceptions  and  amend- 
ments at  the  same  time ;  defend- 
ant put  in  an  answer  to  theamended 
bill  only ;  the  plaintiff  then  issued 
an  attachment  Held  that  it  was 
irregular,  and  that  plaintiff  ought 
to  have  moved  to  take  the  second 
answer  off  the  file.  [De  Tastet  v. 
Lcpex]     -*-----     11 

3,  A  broker  in  the  City  of  London 
must  answer  a  bill  of  discovery  in 
aid  of  an  action  brought  against 
him  by  his  employer,  for  miscon- 
duct ;  although  the  discovery  will 
subject  him  to  the  penalties  of  bond, 
given  by  him,  to  the  corporation, 
on  his  admission.  [Green  v. 
Weaver]      ------    404. 


3.  Leave  given  to  file  a  supplementrf 
answer  to  a  bill  for  dower,  in  order 
to  state  a  fine  and  nonclaim,  omit^ 
ted,  through  ignorance,  in  the 
original  answer.  [Jackscm  ▼< 
Parish] 505 

See  Practice,  8.  11. 13. 

APPLICATION  OF  PAYMENTS. 

A .  the  widow  and  admmistratrix  of  fi., 
continues  B.'6  trade  after  his  de- 
cease. B.  at  his  death,  wss  in- 
debted to  C.  on  balance  of  aceouot 
A .  continues  to  receive  goods  from, 
and  to  make  payments  to  C.,8B  B. 
had  done,  and  she  is  charged,  in 
account,  by  C.  with  the  debt.  The 
payments  made  by  her  to  €•  ex- 
ceed the  debt ;  but  a  balance 
is  ultimately  due  to  C.  Held  that 
A.'s  debt  was  discharged  by  B/s 
payments;  and  that  the  ultimate 
balance  can  not  be  proved  against 
B.'s  estate.  [Sterndaie  v.  Hmhn- 
son] 393 

ARBITRATION. 
Although  a  reference  to  arbirration 
is  made  an  order  of  the  court,  either 
party  may  revoke  the  authority  of 
the  arbitrator  before  tlie  award  is 
made ;  but  it  is  a  high  cooteopt 
so  to  do.    [Uaggett  v.  IVfUk]  m 

ASSETS. 
1.  Testator  gave  his  real  and  per- 
sonal estate  to  persons,  whom  he 
afterwards  appointed  his  executors, 
intrust,  in  the  first  place,  to  sell 
an  advowsoii,  and  apply  *«  V^^ 


oeeds  in  discharge  of  his  debts  and 
legacies,  and^  if  they  should  be 

'  insufficient,  then  to  raise,  the  de- 
ficiency, by  sale  or  mortgage  of  his 
real  estates,  and  directed  his  exe- 
cutors to  retain  their  expenses,  but 
did  not  expressly  declare  any  trust 
as  to  his  personal  estate.  Held 
that  the  personal  estate  was  pri- 
marily applicable  to  the  payment 
of  testator's  debts.  [Rhodes  v. 
Rudge\    -" 79 

2.  A  judgment,  obtained  in  the  Lord 
Mayor's  court,  against  the  gar- 
nishee, will  not  entitle  the  plaintiff 
to  rack  as  a  judgment-creditor  in 
the  administration  of  the  garnishee's 
assets.     [HoU  y.  Murraif]  .    485 

See  Executor,  1.— Widow. 

ASSIGNEES. 
See  Annuity,  1. — Parties,  3. 

ASSURANCE. 
See  Policy  of  Assurancs. 

ATTACHMENT. 

1.  Exceptions  to  an  answer  having 
been  allowed  plaintiff  obtained  an 
order  to  amend  and  for  defendant 
to  answer  the  exceptions  and 
amendments  at  the  same  time; 
defendant  put  in  an  answer  to  the 
amended  bill  only:  the  plaintiff 
then  issued  an  attachment.  Held 
that  it  was  irregular^  and  that 
plaintiff  ought  to  have  moved  to 
take  the  second  answer  off  the  file. 
[De  Taster  v.  Lopew]  -    -     -     11 

^.  An  order  for  time  to  answer,  unless 
drawn  up  and  served,  will  not  stop 
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an  attachment.      [GatfUr  v.  Fitz^ 

john\ 386 

3.  Attachment  granted  for  non- 
appearanre  to  a  subpcena  served 
abroad.    [Nichol  v.  Gwyn\   -  389 

ATTACHMENT  (FOREIGN.) 

A  judgment,  in  the  Lord  Mayor's 
.  court,  obtained  against  the  gar- 
nishee, does  not  entitle  the  plain- 
tiff to  rank  as  a  judgment^creditor 
in  the  administration  of  the  gar- 
nishee's assets.    l^HoU  v.  Murray^ 

485 
ATTORNEY-GENERAL. 
A  few  of  a  lai^  number  of  persons 
may  institute  a  suit  on  behalf  of 
themselves  and  the  rest,  for  relief 
against  acts  injurious  to  their  com- 
mon right,  aldiough  the  majority 
approve  of  those  acts,  and  disap- 
prove of  the  institution  of  the  suit : 
and  the  Attorney-General  need  not 
be  a  party  to  it.  But  where  the  whole 
body  concur  in  an  abuse,  the  suit 
must  be  instituted  by  the  Attorney* 
General.    [Brandey  y.  SmUK]     8 

BANKRUPT. 

1.  An  annuity  given  to  A.  for  his 
personal  support,  not  to  be  liable  to 
his  debts,  and  to  be  paid  from  time 
to  time  into  his  proper  hands,  and 
not  to  any  other  person,  and  his 
receipt  only  to  be  a  sufficient  dis- 
charge, passes,  on  A.'s  bankruptcy, 
to  his  assignees.  [Gravei  v.  Del' 
phin]       -------66 

s.  A.,  the  widow  and  administratrix 
of  B.,  continues  B.'s  trade  after  his 
decease.    B.,  at  his  death,  was  in- 
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debted  to  C,  on  balance  of  ac- 
counts, A.  continues  to  receiye 
goods  from,  and  to  make  payments 
to  C.  as  B.  had  done,  and  she  is 
charged,  in  account,  bjr  C.  with  tbe 
debt«  The  payments  made  by  her 
to  C.  exceed  the  debt,  but  a  ba- 
lance is  ultimately  due  to  C.  Held 
that  A/s  debt  was  discharged  by 
B.^  payments,  and  that  the  ulti- 
mate balance  cannot  be  proved 
against  B.*s  estate  [SUnidale  v. 
Hankiuion]     -----    393 

See  Commission  of  Bankrupt. — 
Injunction,  2.— Equity,  a, — 
Practice,  11  &  21. 

BARON  AND  FEME. 

See  Drbtor  and  Crbditor. — Feme 
Gov  ERTE»  —  Specialty  Credi- 
tor, I. 

BILL  (RESTORING  OF). 
See  Practice,  19. 

BONUS. 

See  PoucY  OF  Assurance,  1. 

BROKER. 

A  broker  in  the  city  of  London  must 
answer  a  bill  of  discovery  in  aid  of 
an  action  brought  against  him,  by 
his  employer,  for  nibconduct ;  al- 

.  though  the  discovery  will  subject 
him  to  the  penalty  of  a  bond  given 
by  him  to  the  corporation  on  his 
admission.  [Green  v.  Weaver}  404 

BUBBLE. 
See  Equity,  3. 


CARRIER* 
A.  B.  &c.  were  common  carriers  from 
L.  to  F.,  a  separate  portioa  of  the 
road  being  allotted  to  each,  and  it 
having  been  stipulated,  also,  that 
no  partnership  should  exist  between 
them.  A.,  for  himself  and  the  other 
parties,  agrees,  with  the  Mint, 
to  carry  coin  from  L  to  F.,  and 
afterwards  makes  another  agree- 
ment, with  the  Mint,  to  carry  other 
coin  to  places  not  on  the  road: 
Held  that  all  the  parties  were  en- 
titled to  share  in  the  profiu  of  thn 
agreement.    [Russell  v.  Austvud] 

CERTinCATE. 

See  Master's  Certiyicats. 

CHARGES. 
See  Merger. 

CHARITY. 

Where  the  tniste  of  a  deed  and  wOI 
were  to  found  a  school,  for  the 
education  of  gentlemens'  sooty  m 
a  particular  house  built  by  ^ 
founder ;  and  it  was  provided  that, 
if  the  school  were  not  established, 
the  funds  should  be  iqpplied,  at  the 
discretion  of  the  trustees,  to  some 
other  purpose  conducing  to  the 
good  of  the  county  of  Westmof. 
lend,  and  the  parish  of  Lowthcr 
especially ;  the  charit}',  as  to  the 
school,  having  altogether  fiuled,hy 
the  school-house  having  been  built 
on  a  part  of  theibunder*8  ftmily  es- 
tate, of  which  he  was  tenant  for 
life  only,  the  Court  referred  it  to 
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the  Master  to  settle  a  scheme  for 
the  benefit  of  die  county  of  W. 
and  the  parish  of  L.  especially. 
[The  AHomey^General  y.  The 
Earl  of  Lonsdale}      •    -    -     105 


COMMISSION  OF  BANKRUPT. 

No  objecticm  can  be  taken,  at  the 
hearing  of  a  cause^  to  the  validity 
of  a  conunission  of  bankrupt,  un- 
less the  requisite  notice  be  given, 
although  the  objection  appears 
upon  Uie  proceedings,  and  requires 
no  evidence  to  support  it.  [Bevan 
v.  Lewis.  Stokes  Y.JVhitaker]    376 

COMMISSION  OF  PARTITION. 

See  Partition. 

COMMISSION  TO  EXAMINE 

WITNESSES. 

See  Laches —Plea. 

CONSIDERATION. 
A  grant  of  an  annuity  to  the  grantor's 
sister,  though  expressed  to  be  made 
for  natural  love  and  affisction,  may 
be  proved  to  have  been  made  in 
consideration  of  her  marriage,  and 
will  entitle  hef  to  rank  as  a  spe- 
cialty creditor  of  the  grantor. 
[Ihnner  v*  By«e]      -    -    -     160 

CONSTRUCTION. 
1.  Tenant  for  life  unimpeachable  of 
waste,  except  in  the  park,  demesne 
'  lands,  and  woods  adjoining  the  ca- 
pital messuage,  there  being  no 
woods  of  that  description,  cannot 
cut  timber  in  any  of  the  woods 
that  are  either  an  ornament  or 
shelter  to  the  messuage.  [^NetV' 
digaie  v.  Ketvdigate^       -    -     131 


a.  A  policy  of  insurance,  for  3,000/., 
on  A.'s  life,  was  assigned  to  tnis- 
tees,  and,  by  a  deed  of  even  date, 
trusts  were  declared  of  it,  by  the 
description  of:  '*  The  sum  of 
3,000/.,  for  which  A.'s  life  was 
insured,"  and  power  was  given  to 
B.  to  dispose  of  it  by  will.  B., 
after  reciting  the  settlement,  be- 
queathed 1,000/.,  part  of  the  sum 
of  3,000  /.,  to  A.,  and  the  remain- 
uig  sum  of  fi,ooo/.  to  C.  At  A.'s 
death  g,ooo/.  were  received  under 
the  policy :  lield  that  the  whole 
fruits  of  the  policy  were  subject 
to  the  trusts  of  the  settlement, 
and  passed,  by  the  bequests,  t#  A. 
and  C,  in  proportion  to  their  l^a- 
cies.     [Courtney  Y.  Ferrers]     137 

3»  Tlie  word  "  hereinafter**  construed 
«•  herein."    [Bengough  v.  Edridge] 

173 

4.  A  feme  covert  having  power  to 
dispose,  by  will,  of  personal  prt>- 
perty,  and  of  a  red  estate  at  N., 
by  her  will,  after  reciting  the 
power,  gave  several  pecuniary  le- 
gacies, iEmd  then  gave,  to  her  hus- 
band, her  fields  and  house  at  N., 
likewise  the  remuoder  of  her  per- 
sonalty! and  all  she  might  die  pos- 
sessed of  after  payment  of  her 
debte,  legacies,  and  funeral  and 
testamentary  expenses :  Held  that 
the  husband  took  a  life-estate  only 
in  the  realty,  notwithstanding  the 
gift  to  him  of  all  the  testatrix 
might  die  possessed  of.  [Monk  v. 
MawdsUy] 286 

5.  A  testator  gave  all  his  real  and 
personal  estate  to  trustees  in  trust, 
as  to  one  moiety,  for  A.  for  life, 


574  I  »  » 

with  remainder  to  her  childreD, 

and,  as  to  the  other  moiety,  for  B. 

and  her  children,  in  like  manner. 

By  a  codicil,  he  declared  that  his 

estates    should    not    be    divided 

equally  between  A.  and  B.,  but  in 

proportion  to  the  number  of  their 

children;  and  be  left  A.  and  B. 

jointly,  his  residuary  legatees.    By 

another  codicil,  in  order  to  prevent 

disputes,  he  gave  one  of  his  estates 

to  A.  and  her  heirs,  and  the  other 

to  B.  and  her  heirs,  the  number  of 

their  children  nearly  equalizing  the 

value  of  the  two  estates.     In  a 

subsequent  codicil  he  mentioned 

that  he  had  bequeathed  the  first 

estate  to  A.  and  her  children,  and 

the  second  to  B.  and  her  children : 

Held  that  A.  and  B.  were  entitled 

to  these  estates  for  their  lives  only, 

with  remainders  to  their  children, 

and  that  they  were  not  entitled  to 

the  personal  estete  absolutely,  but 

for  their  lives  only,  with  remainders 

to  their  children,  and  in  shares 

.  proportioned  to  the  number  of  their 

children.    [Lushington  v.  Sewdl] 

435 

6.  A  testator  directed  that  one  of  his 
residuary  legatees  should  be  an- 
swerable for  all  debts  due  to  him 
from  the  father  of  the  legatee. 
A  debt,  though  usurious,  must  be 
deducted  from  the  legatee's  share. 
[Stanton  r.KnigJa    -    -    -    48* 

7.  Trust,  created  by  will,  to  pur- 
chase land,  to  be  added  and 
closely  entailed  to  a  testator's 
family  estate  in  possession  of  T.  B.; 
testator  declaring  that  his  object 


was  to  have  a  head  to  the  family; 
and  that,  if  T.  B.  should  die  with- 
out male  issue,  or  dispose  of  the 
family  estate,  the  residue  of  his 
fortune  ahould  go  to  A.  B.  or  his 
nearest  relative  in  the  male  line ; 
how  to  be  executed.  [Woolmore 
V.  Burrows] 5>« 

8.  Testator  having  given  an  annuity 
to  one  of  his  next  of  kin,  and  ex- 
pressed a  reason  for  giving  nothing 
to  the  others,  gave  the  residue  of 
his  property  to  his  wife,  recom- 
mending to  her  and  not  doubting 
that  she  would  consider  his  near 
relations,  as  he  would  have  done  if 
he  had  survived  her.  Held  that 
there  is  no  trust  for  the  next  of 
km,  but  that  the  wife  takes  the 
residue  absolutely.  [Sale  v.  Moore] 

534 

9.  Testator,  afker  giving  his  real  and 
personal  estates  to  his  wife  in  fee, 
said  that  he  had  given  the  same 
to  her  unfettered  and  unlimited, 
in  full  confidence  that,  in  her  fiilure 
disposition  thereof,  she  would  dis- 
tinguish the  heirs  of  his  late  fiuher, 
by  devising  the  whole  of  his  estate 
together  and  entire  to  such  of  his 
father's  heirs  as  she  might  think 
best  deserved  her  preference. 
Held  that  no  trust  ^as  created. 
[Meredith  y.  Heneage]    -    -    54« 

See  Custom  of  Londoh.— Powbb. 
—West  Ikdia  Estate. 

CONSTRUCTION  OF  ORDER. 

A  party  ordered  to  produce  books, 
&c.  before  the  Master,  is  bound  to 
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leave  them,  if  the  Master  thinks 
iit  so  to  direct.  [Sidden  v.  JJd" 
diard] 3^8 


575 
ed  to  give  the  security,  and  on 
default  his  bill  to  be  dismissed. 
[Comae  V.  Grant]      ...    348 


CONTEMPT. 

Although  a  reference  to  arbitration 
is  made  under  an  order  of  the 
court,  either  party  may  revoke  the 
authority  of  the  arbitrator  before 
the  award  is  made ;  but  it  is  a  high 
contempt  so  to  do.  [Hagget  v. 
Wdsh] 134 

CONVERSION. 

^Testatrix  gave  her  real  and  personal 
estate  to  trustees,  to  sell,  and  di« 
rected  that  the  proceeds  of  her 
real  estate  should  be  taken  as  part 
of  her  personal  estate,  that  out  of 
the  monies  to  arise  by  such  sale, 
and  out  of  all  other  her  personal 
estate,  her  legacies  should  be  paid, 
and  gave  the  residue  to  A.  for  life, 
with  remainder  over  :  Held  tliat 
the  real  estate  was  absolutely  con- 
verted into  personalty,  and  that 
some  of  the  legacies,  which  had 
lapsed,  belonged  to  the  residuary 
legatee,  and  not  to  the  heir.  The 
legacies  not  having  been  paid  with- 
in a  year  after  testatrix's  death, 
A.  is  not. entitled  to  that  year's  in« 
come,  but  it  forms  part  of  the 
capital  of  the  residue.  [Amphlett 
V.  Parke] 275 

COSTS. 

A  plaintiff  resident  abroad,  who  had 
been  ordered  to  give  security  for 
costs,  but  had  not  compliedi  order- 


CUSTOM  OF  LO   NDN. 

The  personal  estate  of  an  honorary 
freeman  of  the  city  of  London,  is, 
in  case  of  his  dying  intestate,  dis- 
tributable according  to  the  custom 
of  London,  and  his  widow  is  not 
barred  of  her  customary  share  by 
a  settlement  which  b  expressed  to 
be  in  lieu  of  all  dower,  or  thirds, 
or  other  portion  at  common  law,  dt 
otherwise,  out  of  his  freehc^d  and 
copyhold  lands.  [Onslow  v.  Ons- 
l<m] 18 

DEBTOR  AND  CREDITOR. 

1.  The  wife  of  a  bankrupt,  having 
separate  property,  died  in  France, 
in  possession  of  other  property 
there,  which  was  claimed,  by  the 
creditors,  as  belonging  to  the 
husband.  She,  by  will,  disposed 
of  all  her  separate  es^te,  except 
ifSOoL  consols  (which,  in  default 
of  appointment,  was  held  in  trust 
for  her  executors  or  administra- 
tors), and  appointed  a  lady,  resi- 
dent in  France,  her  executrix. 
Injunction  granted,  at  the  suit  of 
the  assignees,  to  restrain  the  trans- 
fer of  the  consols ;  but  refused  as 
to  the  rest  of  the  separate  estate. 
[Stead  V.  Clay]     -     -    -    -    3^4. 

2.  A.  the  widow  and  administratrix 
of  B.  continues  B.'s  trade  after  his 
decease.  B.,  at  his  death,  was  in- 
debted to  C.  en  balance  of  account; 
A.  eontinues  to  receive  goods  from 
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and  to  Boake  payments  to  C.  as  B. 
]iad'done»  and  she  is  charged,  in 
'account,  by  C.  with  the  debt.  The 
payments  made  by  her  to  C.  ex- 
ceed the  debt:  but  a  balance  is 
ultimately  due  to  C.  Held  that 
A.'s  debt  was  discharged  by  B/s 
payments^  and  that  the  ultimate 
biUance  cannot  be  proved  agamst 
B/s  Estate.  [Stcmdale  v.  Han- 
kinson] 393 

DEFENDANT. 

A  broker  in  the  Ci^  of  London  must 
answer  a  bill  of  discovery  in  aid  of 
an  acdon,  brought  against  him,  by 
his  employer,  for  misconduct,  al- 
though the  discovery  will  subject 
Um  to  the  penalties  of  a  bond 
given  by  him  to  the  corporation  on 
his  admission.    [Oreen  v.  JFeaver] 

404 
See  Practice,  11. 

DELAY. 
See  Laches, 

DEMURRER. 

1.  A  speaking  demurrer  b  where 
a  new  fact  is  introduced  which  is 
necessary  to  support  the  demurrer. 
[^Davks  V.  Williams^    -    -    -    5 

2.  The  eight  days  within  which  a  de- 
murrer must  be  entered  with  the 
registrar,  are  eight  office-days. 
[Bullock  Y.  Edington]      -     •    481 

3.  A  bill  in  Equity  does  not  lie  by 
the  assignees  of  a  bankrupt  against 
a  judgment-creditor  and  Uie  sheriff, 
for  monies  levied  under  an  we- 
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cution  upon  a  judgment  by  ml 
dkU.    [MUchdl  V.  KnoU]   -  497 

Sec  Equity. — Jurisdictiok. — 
Pleadiko,  1. 

DEPOSITIONS. 

1.  Office-copies  of  depositions  by 
living  persons,  in  a  tithe-suit  in 
the  Exchequer,  may  be  read,  in  a 
similar  suit  in  this  court,  against 
another  defendant  who  makes  the 
same  defence,  on  production  of 
office-copies  of  the  bill  and  answer 
in  the  former  suit,  without  any 
order  of  this  court  for  that  purpose, 
[WilUanu  v.  Broadhead}     -    151 

a.  Depositions  taken,  after  decree, 
by  Commission,  or  by  the  Ex- 
aminer, are  published  by  order  of 
court;  and  Uiose  taken  before  the 
Master,  by  his  warrant.  [Hand" 
lei/ y,  BiUinge]      -    .    -    -    511 

3.  If  a  bill  is  amended  by  adding 
parties  after  witnesses  have  been 
examined,  their  depositions  can 
not  be  read  against  the  new  parties. 
[Pra«Y.  Barker;  Prettyy.Barker']  1 

DEVISE. 

1.  A  testator  makes  a  general  devise 
of  all  his  lands  in  nine  parishes : 
in  five  of  them,  he  had  only  lands 
in  fee ;  in  three  others,  he  had  only 
lands  over  which  he  had  a  power 
of  appointment ;  in  the  other,  he 
had  lands  in  fee,  and  also  lands 
over  which  his  power  extended. 
All  the  lands  pass  by  his  will  ex- 
cept the  lands  in  the  latter  parish, 
which  were  subject  to  his  power. 
[Napier  v.  Nafier\     *    -    -    28 


3,  Trusts  to  be  perfpAcied  after  the 
expiration  of  a  term  in  gross  of 
twenty  years  from  the  decease  of 
the  surrivor  of  twenty  •eight  per- 
sons, who  werelivingatthetestator's 
decease,  are  valid.  [Bengough  v. 
Edridge] 173 

See  West  India  Estate. 

DISCOVERY. 
See  Answer,  s.— Plea. 

DISMISSAL. 

Where  there  are  two  plaintifi,  and 
one  of  them  only  becomes  bank- 
rupt, the  bill  may  be  dismissed 
upon  the  usual  motion.  [Caddick  y. 
Masson]     ------    501 

DIVIDENDS,  (SALE  OF.) 

An  assignment  of  150/.,  part  of  the 
dividends  of  a  sum  of  stock  to 
which  the  vendor  was  entitled  for 
life,  with  a  proviso  that  the  pur- 
chaser should  not  receive  any  part 
of  the  dividends  then  growing  due, 
but  a  proportionable  part  of  the 
150  /.  is  a  grant  of  an  annuity  to 
that  amount,  and  must  be  memo- 
rialized.   [Charretiev,  Vaute]  153 

DOCUMENTS. 
See  Construction  of  Order. 

DOWER. 
See  Widow* 

ELECTION- 
To  raise  a  case  of  election  there 
must  be  a  form  of  gift  as  to  the 
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property  which  the  donor  had  no 
power  to  dispose  of.  [The  Attw^ 
ney 'General  v.  The  Earl  ofLomg" 
daU] 1Q5 

EQUITY. 

.  A  tenant  has  no  equity  to  compel 
his  landlord  to  expend  money,  re- 
ceived from  an  insurance  office,  on 
the  demised  premises  bdng  burnt 
down,  in  rebuilding  the  premises, 
or  to  restrain  the  landlord  from 
suing  for  the  rent  until  the  pre- 
mises are  rebuilt.  [Leeds  v.  Cheet' 
ham] 146 

.  A  bill  in  equity  does  not  lie,  by 
the  assignees  of  a  bankrupt,  against 
a  judgment-creditor  and  the  she- 
riff, for  monies  levied  under  an 
execution  upon  a  judgment  by  nil 
dieU.   [MUcheUy.KnaU]    -    497 

.  A  bill  in  equity  lies  to  jecover 
deposits  paid  by  a  shareholder  in 
a  joint-stock  company  where  the 
project  is  a  bubble.  [Green  v. 
BarreUl 45 

See  Parent  and  Child. 

EVIDENCE. 

.  If  a  bill  is  amended  by  adding 
parties,  after  witnesses  have  been 
examined,  their  depositions  cannot 
be  read  against  the  new  parties. 
[Pratt  V.  Barker.  Pretty -7.  Bar- 
ker]       1 

.  Office-copies  of  depositions  by 
living  persons  in  a  tithe-suit  in  the 
Exchequer,  may  be  read  in  a  simi- 
lar suit  in  this  court,  against  an- 
other defendant  who  makes  the 
same  defencci  on  production  of  the 
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office-copiM  of  the  bill  and  answer 
in  the  former  suit,  without  any 
order  of  this  court  for  that  pur- 
pose.    [Williams    v.    Broadhead] 

151 
3.  A  tenant  for  life  of  an  estate  set- 
tled in  strict  settlement,  buys  up 
some  of  the  charges  on  the  estate, 
and  has  them  assigned  to  a  trus- 
tee: he  next  purchases  the  ulti- 
mate remainder,  and  has  it  con- 
veyed to  him,  subject  to  the  sub- 
sistmg  charges:  he  then  devises 
the  estate,  subject  to  the  charges 
that  might  be  thereon  at  his  de- 
cease :  the  intermediate  remainders 
^1  at  his  death.  The  charges  so 
purchased  are  merged ;  and  parol 
evidence  is  admissible  to  prove 
Siat  the  testator  so  intended. 
[Asiky  y.  MUUs.]     -     -    -    298 

See  Specialty  Crbditor,  2. 

EXCEPTIONS. 

l«  An  exception  may  be  regularly 
filed  to  the  Master's  report  as  to 
impertinence,  after  the  order  to 
expunge,  and  at  any  time  before 
the  impertinent  matter  is  actually 
expunged.  [Pavtd-v.WiUiamsl  17 

2.  Exceptions  will  not  lie  to  the  re- 
turn of  commissioners  in  a  suit  for 
partition,  on  the  ground  of  ine- 
quality of  value  in  the  lots.  In 
idl  cases  of  improper  conduct  in 
the  commissioners  a  motion  must 
be  made  to  suppress  the  return. 
iJones  V.  Tatty]   -    -    -    -     136 

3.  A  Master's  certificate  as  to  pro- 
duction of  books,  &c.  cannot  be 


excepted  to;   a  motion   most  be 
made  to  quash  it.  \ Jones  v.  PotoeZf] 

387 

4.  Exceptions .  to  an  answer  filed 
after  the  bill  has  been  amended, 
will  not  be  taken  off  the  file  if 
no  answer  is  required  to  the 
amendments.   [Miller  v.  fVheatley] 

296 

5.  If  a  general  exception  is  taken  to 
a  Master's  report,  and  the  Court 
is  of  opinion  tliat  the  Master  is 
right  in  any  one  particular,  the 
exception  must  be  over-ruled. 
[Green  v.  Weaver]     -    -    -    4^4 

EXECUTOR. 

An  executor  in  India  is  entitled  to  a 
commission  of  5  per  cent,  on  all 
assets  of  a  testator  collected  by 
him  there,  including  the  assets 
which  he  retains  in  respect  of  a 
legacy  to  himself,  not  given  to  him 
in  the  character  of  executor,  and 
including  monies  belonging  to  the 
testator  which  were  in  the  hands 
of  a  commercial  house  in  which 
the  executor  was,  and  the  testator 
had  been  a  partner.  [CockereU  v. 
Barber] --23 

See  Parties,  1. — Practice,  22  & 
25. — ^WiLL.  1. 

FEME  COVERTE. 

The  husband  of  a  woman  entitled  to 
a  fund  in  a  cause,  signed,  after  the 
marriage,  a  written  agreement  that 
he  would  settle  half  the  wife's  for- 
tune upon  her:  Held  that  the 
agreement  enured  to  the  benefit 


FRAUD. 

•  .The  Court  refused  to  set  aside  a 
voluntary  deed,  executed  by  an  old 
and  infirm  man,  in  favour  of  a  per- 
son who  attended  him  as  a  surgeon 
and  received  the  dividends  of  some 
Vol.  I. 
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of  the  children  of  the  marriage,  I 
and  that  therefore  the  wife  could 
not  wave  it      [Fenner  v.  Taylor] 

See  Injunction,  a Power,  a. 

FINE. 

A  fine  and    non-claim    cannot  be 

pleaded  in  bar  to  a  bill  to  prevent 

the  setting  up  of  an  outstanding 

term.    [Leigh  v.  Leigh]       -    349 

FOREIGN  ATTACHMENT. 
See  Attachment  (Foreign). 

FORfiiGN  STATES. 
A  foreign  state  may  sue  in  this  Court. 
But.wherea  bill  was  filed  by :  "  The 
government  of  the  state  of  Colom- 
bia and  Don  M.  J.  Hurtado,  a 
citizen  of  that  State,  and  minister 
plem'potentiaryfirom  the  same  to  the 
court  of  His  Britannic  Majesty,  and 
now  residing  at  33,  Baker-street, 
Portman-square,  in  the  county  of 
Middlesex"  a  general    demurrer 
was  allowed  to  the  bill,  because  the 
description  of  the  plaintifis  did 
not  enable  the  defendants  to  know 
upon  whom   process  was  to  be 
served  in  case   a  cross-bill  were 
filed.     The  Cohmbian  Oovernment 
y.  Rothschild} 94 
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stock  for  him.    It  appearing  that 

the  nature  and  effect  of  tlie  deed 

were  fully  explained,  tothe  grantor, 

by  his  solicitor,  before  he  executed 

it,  and  that  no  undue  influence  had 

been  exercised  over  him.    [PraU 

v.  Barker,  Pretty  v.  Barker]    -     1 

2.  The  shareholders  in  a  joint-stock 

company  are    entitled    to   relief 

in  equity,  where  the  conduct  of 

the  directors  has  been  fraudulent, 

or  a  violation  of  the  terms  on  which 

the  company  was  formed.    [Blain 

^-  ^^«^] 37 

|.  A  bill  in  equity  lies  to  recover  de- 
posits, paid  by  a  shareholder  in  a 
joint-stock  *  company,  where    the 
project  is  a  bubble.    [Green  v. 
Sarrett]  -----•«     ^f^ 
.  A  partner,  who  superintended;  ex- 
clusively, the  accounu  of  the  con-, 
cem,  agreed  to  purchase  his  co- 
partner's share  of  the  business  for 
a  sum,  which  he  knew,  from  ac- 
counte  in  his  possession,  but  which 
he  concealed  from  his  co-partner, 
was  an  inadequate  consideration. 
The    agreement  •  was   set    aside. 
[Maddeford  v.  Awtwick,  Austwick 
V.  Maddeford]  -----    S9 

FREEMAN  OF  LONDON. 
See  Widow. 

HABEAS  CORPUS. 
See  Practice,  15. 


HEIR  AND  EXECUTOR. 
If  an  Estate  descends  subject  to  a 
mortgage,  and  the  heir  creates  a 
new  mortgage  for  securing  the  old 

RR 
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deb^  and  9)30  one  centracfced  by 
himself,  ^d  fixes  a  new  d^y  of 
p^ymept,  he  makes  himself  liable 
to  botlf  deb^y  notirithstaodiiig  he 
exempts,  in  thie  ne^  security,  his 
person  and  property,  except  what 
is  comprised  ip  the  n^w  mortgage, 
from  liability  in  respect  of  the 
Debt9.  [Lushington  v.  Sewdl]  435 

Sic  Conversion. — Practice,  2a.— 
Will,  1. 

IMPERTINENCE. 
See  Practice,  4. 

INFANT- 

A  suit  beipg  instituted,  on  behalf  of 
infants,  by  a  solicitor  wholly  uncon- 
nected with  thefami]y,it  was,on  the 
motion  of  the  defendant,  referred 
to  the  Master  to  inquire  whether 
it  would  be  fyr  the  infants'  benefit 
that  the  suit  should  be  prosecuted, 
the  defendant  undertaking  to  ren- 
der to  the  Master  the  accounts 
prayed  for  by  the  bill*  [Richard' 
ton  ▼.  Mihr]  -    -    -    •    -    133 

See  Practice,  17. 

INFLUENCE  (UNDUE). 
SeeFuAVDf  1. 

INJUNCTION. 

1.  The  pbintiff  in  a  bill  of  inter- 
pleader  may  move,  at  once,  for  a 
special  iiyunction,  on  payment  of 
the  money  into  court,  without  first 
obtaining  the  common  injunction. 
IVicary  v.  Widger]     -    •    .    15 
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a,  The  wife  of  a  bimkrupt,  having 
sppar^  property,  died  in  France, 
in  possession  of  other  property 
there,  which  was  claimed  by  the 
creditors,  as  belonging  to  the  hus- 
band. She,  by  will,  disposed  of 
all  her  separate  estate,  except 
1,500/.  consols,  (which,  in  default 
of  appointment,  was  held  in  trust 
for  her  executors  or  administra- 
tors), and  ^poinled  a  lady,  rea- 
dent  in  France,  her  execotox. 
Injunction  granted,  at  the  suit  of 
^e  assignees,  to  restrain  the  tmtia- 
fer  of  the  consols,  but  refused  as 
to  the  rest  of  the  separate  estate. 
[Siead  v.  Clay]     .    -    -    .    294 

3.  Injunction  granted  to  restrain  the 
disclosure  of  secrets  come  to  thede* 
fendant's  knowledge  in  the  coone 
of  a  confidential  employmenL 
[Emit  y.  Price]     .    .    -    -    483 

4.  Motion  to  extend  common  injunc* 
tion  granted,  where  the  answer, 
which  was  filed  on  the  same  miNPn- 
ing,  was  insufficient,  and  the  trial 
was  coming  on  the  next  day  but 
(me.  [Munnmgs  v«  Adamson]  510 

See  Eqttitt,  i« — Imtsbplbader. 

INTEREST. 
The  amount  of  deterioration  of  an 
estate  pending  a  suit  for  qpedfic 
performance  haviQg  been  aaoer- 
tamed,  by  an  issue,  the  purchaier 
was  allowed  it  out  of  his  purchase- 
money  which  he  bad  paid  into 
Court  under  an  order,  with  interest 
from  the  time  when  he  paid  in  his 
money  [Ferguson  v.  Tadmeau 
Rvck  V.  Tadman]      ...    530 

.     Sec  COKVERSIOK. 
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INTERPLEADER. 
No  affidavit  is  hecessatj  to  giippdrt 
a  mbtion  by  a  plaintiff  in  an  inter- 
pleading suit  fbr  liberty  to  pay  the 
money  into  Courti  and  for  an  In- 
junction.     {fVaWanke  t.   Sparks] 

385 
SeelnjuscTioVf  i. 

JOINt  STOCK  COMPANY. 

1.  The  shareholders  in  a  jotnt-^tock 
company  are  entitled  to  relief  in 
equity  where  the  conduct  of  the 
directors  has  been  fraudulent,  or  a 
violation  of  the  terms  on  which  the 
company  was  formed.  [Blain  v. 
^g^r] -    -    87 

fi.  A  bill  in  equity  lies  to  recover  de- 
posits paid  by  a  shareholder  in 
a  joint-stock  company,  where  the 
project  is  a  bubble.  [Green  v. 
Barrett]  ---*--•    45 

JUDGMENT  DEBT. 

A  judgment  in  the  Lord  Mayor's 
Court,  obtained  against  the  gar* 
nish^,  does  ^t  entitle  the  plain- 
tiff t6  r^k  as  a  judgment-ci^editot 
hi  th^  Mthmalrfidl6ti  of  tile  ^- 
fiisiiee'l  MfetSi    [Hek  i.  Mkrrdtf] 

485 
See  EQ'urfy,  4. 

JURISDICTION. 

A  foreign  state  may  sue  in  this 
Court.  But  where  a  bill  was  filed 
by  "  The  Government  of  the  State 
of  Colombia  add  Don  M.  J.  Hur- 
tado,  a  citizen  ot  that  state,  and 


minister  plcn}[^chtiary  from  the 
same  to  the  court  of  His  Bntanntc 
Majesty,  and  now  residing  at  33, 
Bak^r-street,  Pbrtraati-square,  in 
the  county  of  Middlesex,"  a  general 
demurrer  was  allowed  to  the  bill, 
because  die  description  of  the 
plainti&  did  not  enable  the  de- 
fendants to  knOw  upon  whom  pro- 
cess was  to  be  served  in  case  a 
cross-bill  wer«  filed.  [  The  CoUm- 
bian    Government   v.    Rothschild] 

94 

LACHES. 

The  original  bill  being  for  an  account 
and  an  injunction  to  restraih  an 
action,  and  the  injunction  having 
been  dissolved  on  the  merits, 
nearly  ten  years  after  the  bill  was 
filed,  flie  plaintifr  filed  k  supple- 
mehial  bill,  for  a  discoveiy  and 
commission  to  examine  witnesses 
in  aid  of  his  defence  to  an  acti6n 
sul}stantially  the  same:  Motion 
for  the  commission  refused,  with 
costs,  oh  the  ground  of  delay. 
[Todd  y.  Aylwin]       -    -    -     271 

LANDLORD  AND  TENANT. 

A  tenant  has  no  equity  to  cbmpel  his 
lattdiof  d  to  Expend  money  received 
ftotn  an  inAiranice  office  on  tiie  de- 
mised premises  being  burnt  down, 
ht  rebuiding  the  premises,  or  to 
Restrain  the  landlord  from  suing 
for  the  rent  until  the  premises  i^e 
r^btiirt.    [Leeds  y.  Chtethm]  146 

LEGACY. 

Sve  Will,  3. 

R  R  9 


S%2  INDEX. 

LIMITATIONS. 
See  Statute  of  Limitations. 

MASTER'S  CERTIFICATE. 

The  Master's  certificate,  as  to  pro- 
duction of  books,  &c.  by  a  party, 
can  not  be  excepted  to ;  a  motion 
must  be  made  to  quash  it.  [Jones 
Powell] 387 

MERGER  OF  CHARGES. 
A  tenant  for  life  of  an  estate  settled 
in  strict  settlement,  buys  up  some 
of  the  charges  on  Uie  estate,  and 
has  them  assigned  to  a  trustee :  he 
next  purchases  the  ultimate  re- 
mainder, and  has  it  conveyed  to 
him  subject  to  the  subsisting 
charges :  be  then  devbes  the  es- 
tate, subject  to  the  charges  that 
might  be  thereon  at  his  decease : 
the  intermediate  remainders  fail  at 
his  death.  The  charges  so  pur- 
chased are  merged ;  and  parol  evi- 
dence is  admissible  to  prove  that 
the  testator  so  intended.  [Astley 
V.  Miller  and  others]      -    -     298 

MISREPRESENTATION. 
1.  A  piece  of  land  imperfectly 
watered  was  described,  in  the  par- 
ticular, as  uncommonly  rich  water- 
meadow  :  Held  that  this  was  not 
audi  a  misrepresentation  as  would 
livoid  the  sale.    [Scott  v.  Hanson] 

13 
3.  If  A.  in  contracting  with  B.  fakely 
represents  himself  to  be  the  agent 
of  C,  and  thereby  obtains  better 
terms,  the  Court  will,  notwith- 
standing, enforce  the  contract,  un- 


less A.  knew  that  such  would  be  the 
effect    of  the  misrepresentation.- 
[Fdloftoes  V.  Lord  Gwjfdyr]    -    63 
See  Agreement,  2. 

MORTGAGE. 
See  Heir  and  Executor. 

NEXT  FRIEND. 

A  suit  being  Instituted  on  behalf  of 
infants,  by  a  solicitor  wholly  un- 
connected with  the  family,  it  was 
on  the  motion  of  the  defendant 
referred  to  the  Master  to  inquire 
whether  it  would  be  for  the  in&its* 
benefit  that  the  suit  should  be  pro- 
secuted, the  defendant  undertaking 
to  render  to  the  Master  the  ac- 
counts prayed  for  by  the  bilL 
[Richardson  y.  Miller]    •    -     133 

See  Practice,  17. 

ORDER. 
See  Attachment  -Constructiost. 

OUTSTANDING  TERMS. 
See  Fine..— Pleading,  3,  4. 

PARENT  AND  CHILD. 
The  husband  of  a  wonsan  entitled 
to  a  fund  in  a  cause,  signed,After 
the  marriage,  a  written  agreement 
that  he  would  settle  half  the  wife's 
fortune  upon.her:  Held  that  the 
agreement  enured  to  the  benefit  of 
the  children  of  the  marriage,  and 
that  therefore  the  wife  could  not 
wave  it.   IFenner  v.  Tcyfor]    169 

PARTIES. 
1.  Where  one  executor   has  alone 
proved,  he  may  sue  without  mskiog 


Xhe  other  exetutors  partieSf  al- 
though theyhaye  ndt  renounced. 
[Davies  v,  Williams]      -    -    -    5 

2.  A  few  of  a  large  number  of  per- 
sons may  institute  a  suit,  on  behalf 
of  themselves  and  the  rest,  for  re- 
lief against  acts  injurious  to  their 
common  right,  although  the  ma- 
jority approve  of  those  acts,  and 
disapprove  of  the  institution  of  the 
suit ;  and  the  Attorney-General 
need  not  be  a  party  to  it ;  but, 
where  the  whole  body  concur  in  an 
abuse,  the  suit  must  be  instituted 
by  the  Attorney-General.  [Brom- 
ley v.  Smith] 8 

3.  If  several  shareholders  assign,  by 
deed,  their  deposits  to  others,  and 
appomt  the  latter  their  attomies 
for  recovering  their  deposits,  the 
assignees  cannot  sue  on  behalf  of 
themselves  and  their  assignors ; 
but  the  latter,  however  numerous, 
must  be  parties  to  the  suit.  [Blain 
V.  Agar] z1 

See  Plaintiff. 

PARTITION. 
JSzceptions  nvill  not  lie  to  the  return 
of  commissioners  in  a  suit  for  par- 
tition on  the  ground  of  inequality 
of  value  in  the  lots.  In  all  cases 
of  improper  conduct  of  the  com- 
missioners, a  motion  must  be  made 
to  suppress  the  return.  [Jones  v. 
Tottj^] 136 

PARTNERSHIP. 

1.  A.  B.  &c.  were  common  carriers 
from  L.  to  F,  a  separate  portion 
of  the  road  being  allotted  to  each, 
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and  it  having  been  stipulated  also 
that  no  partnership  should  exist 
between  them.  A .  for  himself  and 
the  other  parties,  agrees,  with  the 
Mint,  to  carry  coin  from  L.  to  P., 
and  afterwards  makes  another 
agreement,  with  the  Mint,  to  carry 
other  coin  to  places  not  on  the 
road:  Held  that  all  the  parties 
were  entitled  to  share  in  the  profits 
of  this  agreement.  [Russell  v. 
Austtvick] -    52 

.  One  of  two  solicitors,  who  were 
partners,  became  bankrupt;  the 
assignees  excluded  the  other  from 
interfering  with  the  afikirs  of  tlie 
partnership :  the  Court,  neverthe- 
less, refused  to  order  the  assignees 
to  deliver  to  him  the  papers  be- 
longing to  the  clients  of  the  firm. 
[Davidson  v.  Napier]      -     -     397 

.  If'  a  partner  borrows  a  sum  of 
money  and  gives  his  own  security 
only  for  it,  it  does  not  become  a 
partnership  debt  by  being  q)plied 
for  partnership  purposes  with  the 
knowledge  of  Uie  other  partner. 
[Sevan  v.  Letois,  Stokes  v.  M^hit- 

^    376 
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See  Agreembkt,  i. 

PENALTIES. 
See  Answer,  2. 

PERPETUITY. 
Trusts  to  be  performed  after  the  ex- 
piration of  a  term  in  gross  of  twenty 
years  from  the  decease  of  the  sur- 
vivor of  tlventy-eight  persons  who 
were  living  at  the  testator's  de- 
cease,  arc  valid.      [Bengovgk  v. 

Edridge] -     «73 

R  R  3 
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PERSONAL  ESTATE. 

See  AsfiETs,  i.^-Heir  anp  {Li^xcv- 

TOR. — Will,  ^,  3. 

PLAlNTIt^F. 
A  foreign  state  may  sue  in  this 
Court ;  but  where  a  bill  was  filed 
by:  **  The  govei:nnient  of  the  State 
of  Colombia,  and  Don  M.  J.  Hur- 
tado,  a  citizen  of  that  state,  and 
minister  plenipotentiary  from  the 
same  to  the  court  of  His  Britannic 
Majesty,  and  now  residing  at  33, 
Baker-street,  Portmaa-square,  in 
the  county  of  Middlesex/'  a  gene- 
ral demurrer  wa^  allowed  to  the 
bill,  because  the  description  of  the 
plaintiffs  did  not  enable  the  de- 
fendants to  know  upon  whom  pro- 
cess wo^  to  be  seryed  in  case  a 
cross-bill  were  filed.  [The  CobnU" 
bian  Gt/oernment  y.  Rothschild]  94. 
See  Costs. 

PLEA. 

1.  A  plea  that  the  plaintiff  has  no 
interest  in  the  subject  of  the  suit, 
is  a  good  plea  to  a  bill  for  discovery 
and  a  commission.  [Mendizabel 
y.Machado]      -    -    -    -    -    68 

a.  Treaties  and  conventions  between 
foreign  states  may  be  pleaded  to  a 
bill  for  discovery  and  commission, 
where  it  appears  from  them  that 
the  plaintiff  is  not  entitled  to  make 
the  demand  whicli  he  ia  seeking  to 
substantiate     •    •    ^    -    -      ib. 

PLEADING. 
1.  Where  a  plaintiff,  by  the  present 
practice  of  the  Court,  may  obtain 
that  relief  by  p^titipn,  for  which 


a  suppleqietUal  bill  waa  fornwdy 
nepes^^ry,  and  pxefe^  tbie  latter 
co.urse,  the  sqpfdeq^ept^}  bill  if  oat 
demurrable,  but.  t|pe.  prctcee^ing 
will  be  t^ken  into  coijuud^atiou^on 
the  question  of  C99t^  {Gavies  t. 
Williams'l  ------*    5 

2.  A  few  of  a  large  ^uinber  gf  per- 
sons, may  institute  a.  suit  on  l^ehalf 
of  themselvei  and  the  ras^  fbr 
relief  against  ^cts  injurious  to,  their 
comn^on  right,  although  the  ma* 
jority  approve  of  t^ose  acts,  and 
disapprove  of  the  institution  of  die 
suit,  and  the  Attomey-^nend  need 
not  be  a  party  to  it ;  but  wh^re 
the  whole  body  concur  in  an  ab^se, 
the  suit  must  be  instituted  by  the 
Attorney-genera).  [JPrqmky  v. 
SmUh]'    ..-,.--    8 

3.  A  fin^  and  nondaim  cannot  be 

§  leaded  in  bar  to  a  bill  to  prevent 
le  setting  up  of  an  outstanding 
tenn.     [Leigh  v.  Leigh}     -    3-^9 

4.  The  statute  of  limitations  may  be 
pleaded  in  bar  to  a  bill  to  prevent 
the  setting  up  of  outstanding  terms. 
[Jcmiy  V.  Best]     -    ...    373 

5.  A  broker  in  the  city  of  Lmidon 
must  answer  a  bill  of  discovery 
in  aid  of  an  action  brought  against 
him  by  his  employer  for  miscon* 
duct,  although  the  discovery  will 
subject  him  to   the  penahy  of  a 

}  bond  given  by  him  to  the  coipora- 
tion  on  his  admission.  [Green  ▼. 
Weaver]     -     -    -    •    -    .    404 

POLICY  OF  ASSURANCE. 
A  policy  of  insurance  for  3,ooqA  on 
A/s  life  was  assigned  tq  tnustees^ 
aAdt  by  a  deed  of  eien  dat^i  triiirta 
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'  were  dedared  of  it  by  the  descrip- 
tion of  **  4he  sum  of  3,000/.  for 
which  A:^  fife  was  insured,"  and 
power  was  given  to  R  to  dispose 
of  it  by  will.  B.,  after  reciting  the 
settlement,  bequeathed  1,000/., 
part  of  the  sum  of  3,000/.  to  A., 
and  the  remaining  sukn  of  8,ooo/. 
to  C.  At  A.'8  death  9,000/.  was 
received  under  the  poliey:  Held 
that  the  whole  fruits  of  the  policy 
were  subject  to  the  trusts  of  the 
settlement,  and  passed,  by  the  be- 
quests, to  A.  and  C.  in  proportion 
to  their  legacies.  [Courtney  v. 
Ferrers^ 137 

POWER. 

1.  A  testator  makes  a  general  devise 
of  all  his  lands  in  nine  parishes : 
in  five  of  them  he  had  only  lands 
in  fee;  in  three  others  he  had 
only  laoids  over  which  he  had  a 
power  of  appointment;  in  Ae 
other  he  had  lands  in  fee,  and 
also  lands  over  which  his  power 
extended:  all  the  lands  pass  by 
his  will  except  tlie  lands  in  the 
latter  parish,  which  were  subject  to 
his  power.  [Napier  v.  Napier]    28 

2.  A  feme  covert  having  power  to 
dispose^  by  will,  of  personal  pro- 
perty, and  of  a  real  estate  at  N., 
by  her  will,  after  reciting  the 
power,  gave  several  pecuniary  le- 
gacies, and  theu  gave  to  her  hus- 
band her  fields  and  house  at  2V., 
likewise  the  remainder  of  her  per- 
sonalty, and  all  she  might  die  pos- 
sessed  of,  after  payment  of  hier 
debts,   legacies,   and  funeral  and 
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testamentary  expenses:  Heldthbt 
the  husband  took  a  life-estate 
only  in  the  realty,  notwithstanding 
the  gift  to  him  of  all  the  testatrix 
might  die  possessed  of.  [Moiik  v. 
Matodsletf]  ....••    286 

PRACTICE. 

1.  If  a  bill  is  amended  by  adding 
parties  after  witnesses  have  been 
examined,  their  depositions  cannot 
be  read  against  the  new  parties. 
[PrM  V.  Barker.  PreHy  v.  Bar- 
ker']     .-...--..     1 

2.  Exceptions  to  an  answer  having 
been  allowed,  plaintiff  obtained  an 
order  to  amend,  and  for  defendant 
to  answer  the  exceptions  and 
amendments  at  the  same  time : 
defendant  put  in  an  answer  to  the 
amended  bill  only.  The  plaintiff 
then  issued  an  attachment :  Held 
that  it  was  irregular,  and  that 
plaintiff  ought  to  have  moved  to 
take  the  second  answer  off  the  file. 
[De  Taslei  V.  Lopez]   -    -    -     11* 

5.  Tlie  plaintiff  in  a  bill  of  inter- 
pleader, may  move,  at  once,  for  a 
special  injunction,  on  payment  of 
the  money  into  court,  without  first 
obtaining  the  common  injunction. 
[Vicaryv.  Widger]      .     -    -     J5 

[.  An  exception  may  be  regularly 
filed  to  the  Master's  report  as  to 
impertinence  after  the  order  to 
expunge,  and  at  any  time  before 
the  impertinent  matter  is  actually 
expunged.  [David  \.  Williams]  17 

;.  Exceptions  will  not  lie  to  the 
return  of  commissioners  in  a  suit 
for  partition,  on  the  ground  of 
R  R  4 
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inequality  of  value  in  the  lots. 
In  all  cases  of  improper  conduct 
in  the  commissioners  a  motion 
roust  be  made  to  suppress  the 
return.    IJonesY.  Totty]    -     136 

6.  Office-copies  of.  depositions,  by 
living  persons,  in  a  tithe-suit  in  the 
£x  chequer,  may  be  read,  in  a 
similar  suit  in  this  court,  against 
another  defendant  who  makes  tlie 
same  defence,  on  production  of 
office-copies  of  the  bill  and  answer 
in  the  former  suit,  without  any 
order  of  this  Court  for  that  pur- 
pose.    [Williams  v.   Br^adhead] 

15* 

7.  The  vendor  may  confirm  an  order 
nisi  obtained  by  the  purchaser  if 
the  latter  neglect  to  do  so.  [CAf/- 
lingworth  ▼•  ChilUngtoorth]  »    291 

8.  Exceptions  to  an  answer  filed 
after  the  bill  has  been  amended, 
will  not  be  taken  off  the  file  if  no 
answer  is  required  to  the  amend- 
ments.    [Miller  V.  Wheatley]    296 

9.  A  plaintiff  resident  abroad,  who 
had  been  ordered  to  give  the  secu- 
rity for  costs,  but  had  not  com- 
plied, ordered  to  give  the  security, 
and  on  default  his  bill  to  be  dis- 
missed.    [Camacy.  Grant']  -    348 

10.  A  witness  who  had  answered 
some  of  the  interrogatories,  but 
refused  to  answer  the  others,  was 
ordered  to  answer  those  interroga- 
tories within  four  days,  or  to  stand 
committed.  [Austin  y.  Prince]  Ibid, 

11.  A  defendant  in  a  suit  by  the 
assignees  of  a  bankrupt  cannot 
object  to  the  bill  as  not  having 
been  filed  with  the  consent  of  the 


creditors,  unless  the  objectioD  k 
made  by  the  answer.  [Bevan  v. 
Lewis.   Stokes  y.Whittaker]     376 

12.  No  affidavit  is  necessary  to  sup- 
port a  motion  by  a  plaintiff  in  an 
interpleading  suit  for  liberty  to 
pay  the  money  into  court,  and 
for  an  injunction.  [Walbauke  ▼. 
Sparks] 385 

13.  An  order  for  time  to  answer, 
unless  drawn  up  and  served,  will 
not  stop  an  attachment.  [Gay£pr  v. 
FUz-john]  .-..-.    386 

14.  The  Master's  certificate,  as  to 
production  of  books,  &c.  by  a 
party,  cannot  be'  excepted  to,  a 
motion  must  be  made  to  quash  h. 
\_Jones  V.  PoweU]      -    -    -    387 

15.  Where  a  messenger  has  been  sent 
upon  a  return  of  cepi  corpus^  and 
the  defendant  is  in  K.  B.  prison 
upon  mesne  process,  a  habeas  cor^ 
pus  must  next  be  obtained*  [Xeame 
V.  JVagstaf] 389 

16.  Attachment  granted  for  non- 
appearance to  a  subpoena  served 
abroad.    [MfAo/v.  Gnryfi]     Ibid. 

17.  The  [court  will  remove  a  next 
friend,  and  appoint  anew  one  wheie 
the  former  is  so  connected  with  a 
defendant,  having  an  interest  ad- 
verse to  that  of  the  infants,  as  to 
make  it  probable  that  their  interest 
will  not  be  properly  protected  by 
him.  [Peyton  v.  Bond ;  Peyton  ▼• 
Robinson] 390 

18.  The  eight  days  within  which  a 
demurrer  must  be  entered  with 
the  registrar,  are  eight  office-days* 
[Bullock  y.  Edinglon]      -    -    A^l 


\Q,  Bill  restored,  though  the  order 
to  dismiss  was  not  obtained  till 
after  a  considerable  interval  since 
the  last  proceeding  in  the  cause, 
and  though  the  plaintiff  had  ac* 
quiesced  in  the  order;  the  suit 
being  one  in  which  the  main  ob- 
ject was  answered  when  an  in- 
junction was  obtained.  [Barfield 
T.  Nicholson]   -----    494 

20.  A  bill  may  be  amended  by 
adding  plaintifi,  notwithstanding 
the  defendants  haye  answered  it. 
IHichensr-  Congreve]     -    -    500 

21.  Where  there  are  two  plaintifi, 
and  one  of  them  only  becomes 
bankrupt,  the  bill  may  be  dismissed 
upon  the  usual  motion.  [Caddick 
V.  Masson]       -----    501 

22.  If  the  executors  of  a  purchaser 
under  a  decree  refuse  to  pay  the 
purchase-money,  they  cannot  be 
compelled  to  pay  it  unless  in  a 
suit  instituted  by  the  heir.  [Lord 
V.  Lord] 503 

23.  Leare  given,  after  replication,  to 
file  a  supplemental  answer  to  a  bill 
for  dower,  in  order  to  state  a  fine 
and  non-claim  omitted,  through 
Ignorance,  in  the  original  answer. 
[Jackson  V.  Parish]    -    -    -    505 

34.  Motion  to  extend  common  in- 
junction granted  where  the  answer, 
which  was  filed  on  the  same  morn- 
ing, was  insufficient,  and  the  trial 
was  coming  on  the  next  day  but 
one.    [Munnings  v.  Adanuon]  510 

25.  If  an  executor  admits  that  all 
the  testator's  debts,  &c.  have  been 
paid,  the  court  will,  on  motion, 
order  the  income  of  a  balance  paid 
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in  by  the  executor,  to  be  paid  to 
the  person  entitled  to  the  residue. 
[Dando  T.  Dando]      -    -    -    510 

26.  Depositions  taken  after  decree, 
under  a  commission,  or  by  the 
examiner,  are  published  by  order  of 
court ;  if  before  the  Master,  by  hia 
warrant.  [Uandley  v.  BiHinge]  511 

27.  Where  the  usual  decree  for  ac- 
counts against  a  personal  repre- 
sentative has  been  taken  upon 
motion,  the  Master  ought  to  re- 
quire the  vouchers  to  be  produced, 
although  the  answer  is  not  replied 
to.  [Daienport  v.  Davenport]  512 

PROCESS. 

Where  a  messenger  has  been  sent 
upon  a  return  of  cepi  corpus^  and 
the  defendant  is  in  K.  B.  prison 
upon  mesne  process,  a  habeas 
corpus  must  next  be  obtained. 
[Neame  v.  Wagstaff]     -    -    389 

PROCHEIN  AMI. 

The  court  will  remove  a  next  friend 
and  appoint  a  new  one,  where  the 
former  is  so  connected  with  a  de- 
fendant, having  an  interest  adverse 
to  that  of  the  infants,  as  to  make  it 
probable  that  their  interest  will 
not  be  properly  protected  by  him. 
[Peyton  V.  Bond ;  Feyton  v.  Robin' 
son] 390 

See  Vest  Friend. 

PRODUCTION  OF  BOOKS,  &c. 

A  party  ordered  to  produce  books,  &c. 
before  the  Master  is  bound  to  leave 
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them,  iftfctf  Master  tbiidi»  fit  so  to 
(fifcct.    Sidd€HX.Liddinrd]     ^S 

RESUDUE. 
If  an  executor  atettt  that  aB  Ae 
testator's  dtefcts,  &c.  have  been 
paM,  the  court  wiSy  on  motion, 
order  the  ueome  of  a  bohmce,  paid 
m  by  the  executor,  to  he  paid  to 
the  person  entitled  to  liie  residue. 
IDandoT.DanehJ  -  -  -  51^0 
See  Conversion.— Will,.  3.  8,  9- 

RESTORING  BILL. 
Bill  restored,  though  the  order  to 
dismiss  was  not.  obtained  till  after 
a  considerable  interval  since  the 
last  proceedings  in  the  cause,  and 
though  die  plaintiff  had  acquiesced 
in  the  order ;  die  suit  being^  one 
in  which  the  main  object  was  an- 
swered'when  an  injunction  was  €b' 
tained.lDarfield Y.Nicholson]  494 

SALE  UNDER  DECREE. 

1.  A.  purchased  for  B.,  but  without 
authority,  an  estate  sold  under  a 
deciee.  B.  died  without  adopting 
the  purchase :  the  order  m$i  was, 
nevertheless,  obtained;  The  court 
refused  to  order  B:'s  executors  to 
pay  the  purdiase-money ;  and,  on 
the  heir  declining  die-  purchase, 
discharged  the  order  nisiy  and  di- 
rected are-sale.  [Lordy.  Lord]  503 

2.  If  the  executors  of  a  purchaser 
under  a,  decree  refuse  to  pay  the 
purchase-money,  they  cannot  be 
compelled  to  pay  it,  unless  a  suit 
be  instituted  by  the  heir.        Ibid. 
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SALE  OF  DrViDENDSr 
See  DiviDENffa. 

SETTLEMENT, 
See  FAuMisn  and  Giwl^.— Sraci- 

ALTY  CtUSMtOKy  I,.  9. 


SHERIFF. 
See  Equity,  3. 

SOLICITOR. 

Ohe  of  two  solicitors,  who  were  part- 
ners, became  bankrupt ;  the  assig- 
nees excluded  the  other  firom  in- 
terfering with  die  aflairs  of  die 
partnership  :  the  Court  never- 
theless refused  to  order  the  assig- 
ness  to  deliver  to  Him  the  papers 
belonging  to  the  clients  of  die 
firm.    [Davidson  v.  Napier]    297 

SPECIALTY  CREDITOR. 

1.  A  husband  made  a  post-nuptial 
settlement  of  4,000/.  in  favour  of 
his  wife  and  children,  and  then>  in 
consideration  of  the  4,000^  ex- 
pressed to  have  been  lent  to  him 
by  the  trustees  of  the  settlement* 
made  a  mortgage  to  them  of  a  real 
estate  to  secure  that  sum,  and  co- 
venanted to  repay  it.  The  husband 
never,  in  fact,  paid  the  4,000/.  to 
the  trustees :  Held,  nevertheleas, 
that  they  were  specialty  creditors 
of  the  husband.   [Tanner  v.  Bi^ne] 

160 

2.  The  grant  of  an  annuity  to  the 
grantor's  sister,  though  express- 
ed to  be  made  for  natural  love 
and  affection,  may  be  proved  to 
have  been  made  in  consideration 
of  her  marriage,  and  will  entide 
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her  ta  rank  Ab  a  specifiltj  creditor 
of  tke  grantor.    [Tantm  v.  %iitf] 

160 

SPECmC  PERFORMANCE, 
{(  A.  W  ^WUi^ng  wkh  B..  ftihwly 
rQp!fi!9i«9Wi«.  kwwB«lf  t<ik  be  the  agent 
Qf  C^  an4  thereby  ehtaini  better 
Denwi»  the  CoKiPl  wOb  sotwIA- 
alwdwgy  epfovo^  thle^  coi^ract, 
uid«8%  A-  ksew  th«t  «tt^  weuld 
Im  A^  eff^  of  tke  awvepceseaia- 
Uon.     IFtfUowef  vw  Loud  G^^ckfr] 

&«»  IkiMBJIB&EaBNTATlOM. 

STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  limitations  may  be 
pleadQ<|  b»  ^ap  toi  %  biU»  01  prevent 
thje  settlpg  im  of  outstanding 
terms.    [Jcrm^Y.Best\      -.    3.73 

2.  A  bill  filed  by  one  creditor  on 
behalf  of  himself  aod  the  others, 
wiHh  prevent  the  statute  of  Ijmita- 
tipns  fVom  runping  against  anj  <>f 
the  creditors  ^ho  come  in  upder 
the  decree.  [Stemdale  ▼.  Hankin- 
Wi]  --.----    -^    -    3^ 

SUPPLEMENTAL  MLL. 

Where  a  plaintiff,  by  the  present 
practice  of  the  Court,  may  obtain 
that  relief  by  petition,  for  which 
a  supplemental,  bill  was  fQrjmerly 
necessary,  and  prefers  the  latter 
course ;  the  supplemental  bilh  is  not 
demurrable,  but  the  proceeding 
will  be  taken  into  consideration  on 
the  question  of  costs.  [Davies  v. 
JViliiams]  -------5 
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SUPPLEMENTAL  ANSWER. 

Leave  given,  after  replicatioB,  to^  ftle 
a  supplemeBtal  answer  to  a  bittlbr 
dower,  in  ordkr  to  state  a  fine  and 
noBGlaiiB  emitted,  through  ^no- 
raaee^  hi  the  original  anmrer. 
[Jaekatm  v.  Farish}    -    -    -    505 

TENANT  FOR  LIFE. 

A  tenant  for  life  of  an  estate  settled 
in  strict  settlement,  buys  up  some 
of  the  charges  on  the  estate,  apd 
has  them  assigned  to  a^  trustee  :  he 
next  purchases  the  ultimate  re- 
mainder, and  has  it  conveyed  to 
him,  subject  to  the  subsistkg 
charges :  lie  then  devises  the  es- 
tate, subject  to  the  charges  that 
might  be  thj^reoiL  a^  his  decease ; 
tlpteifttenn/sdiate  remainders  fail  at 
kis  death ;  the  charges  90  purchased 
cgce  merged ;  wid  parol  evidence  is 
admissible  to  prove  that  the  testa^r 
so  intendeds  [4istleyy^Mmes\%QS 

See^   CoKV£fisieN.-M-«Mja«t9JiBi    of 

CH>ABaBS.«^Ti3SBES.-«^WU«V4. 


TEIU4S. 
See  Outstanding  Terms. 

TIMBER. 

Tenant  for  life,  unimpeachable  of 
wa3te,  except  in  the  park^  demesne 
lands,  and  woods  adjoining  the 
capital  messuage,,  there  being  no 
woods  of  that  description,  cannot 
cut  timber  in  any  of  the  woods 
that  are  either  an  ornament  or 
shelter  to  tlie  messuage.  {Newdi'' 
gatey.NetiffUgateX   -    -    -    ijl 
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TITHES. 
An  exemption  from  tithes  was  claim* 
ed,  as  to  certain  copyholds,  on  the 
ground  of  unity  of  possession  of 
the  rectory,  manor  and  lands  in 
one  of  the  greater  monasteries  dis- 
solved by  31 H.  8.  Other  copyholds 
of  the  manor  had  belonged  to  the 
monastery  at  the  dissolution,  and 
were  subject  to  tithe :  Held,  never- 
theless, tliat  the  exemption  was 
good,  because  the  monastery  might 
have  granted  out  the  latter  copy- 
holds before  the  union  of  the 
rectory,  and  the  former,  after  it. 
[Monck  V.  Huskisson]  -  -  5280 
See  Practice,  6. 

TRUST. 

1.  Execution  of  a  trust,  created  by 
will,  to  purchase  land  to  be  added 
and  closely  entailed  to  testator's 
family  estate,  in  possession  of  T.  B. 
testator  declaring  that  his  object 
Was  to  have  a  head  to  the  family, 
and  that  if  T.  B.  should  die  without 
male  issue,  or  dispose  of  the  family 
estate,  the  residue  of  his  fortune 
should  go  to  A.  6.  or  his  nearest 
relative  in  the  male  line.  [JFool" 
fnore  V.  Burrtms]       -    -    -    512 

3.  Testator  having  given  an  annuity 
to  one  of  his  next  of  kin,  and  ex- 
pressed a  reason  for  giving  nothing 
to  the  others,  gave  the  residue  of 
bis  property  to  his  wife,  recom- 
mending to  her,  and  not  doubting 
that  she  would  consider  his  nearest 
relations  as  he  would  have  done 
had  he  survived  her :  Held  that 
there  is  no  trust  for  tlie  next  of 


kin,  but  that  the  wife  takes  the  fe^ 
sidue  absolutely.     [Sale  v.  Moore^ 

534 

3.  Testator  after  giving  his  real  and 

personal  estate  to  his  wife  in  fee, 
said  that  he  had  so  given  the  same 
to  her  unfettered  and  unlimited,  in 
full  confidence  that,  in  her  future 
disposition  thereof,  she  would  dis- 
tinguish the  heirs  of  his  late  father, 
by  disposing  of  the  whole  of  his 
estate,  together  and  entire,  to  such 
of  his  father's  heirs  as  she. might 
think  best  deserved  her  preference : 
Held  that  no  trust  was  created. 
[Meredith  v.  Hetieage]    -    •    54s 

See  Perpetuitt. 

USURIOUS  DEBT. 

A  testator  directed  that  one  of  his 
residuary  legatees  should  be  an- 
swerable for  all  debts  due  to  him 
from  the  father  of  the  legatee. 
A  debt,  though  usurious,  must  be 
deducted  from  the  legatee*s  share. 
[StanUmy.  Knigki\    -    -    -    48s 

VENDOR  AND  PURCHASER. 

1.  Apieceof  land  imperfectly  water- 
ed, was  described,  in  the  parti- 
cular, as  uncommonly  rich  water- 
meadow  :  Held  that  this  was  not 
such  a  misrepresentation  as  would 
avoid  the  sale.  [Scoti  v.  Hani<m\  13 

2.  The  vendor  may  confirm  an  order 
nut,  obtamed  by  the  purchaser  if 
the  latter  neglect  to  do  so.  [CAt7- 
lingworth  v.  ChilUngtoorth}  •     sgi 

3.  A.  purchased  for  B.,  but  without 
authority,  an  estate  sold  under  a 
decree.    B.  died  without  adopting 
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Ihe  purchase.  The  order  nm  was 
nevertheless  obtained.  The  Court 
refused  to  order  B.*8  executors  to 
pay  the  purchaise-money ;  and,  on 
the  heir  declining  the  purchase, 
discharged  the  order  nisi,  and  di- 
rected a  rensale.  [ILordv,  Lord]  503 

4,  If  the  executors  of  a  purchaser 
under  a  decree  refuse  to  pay  the 
purchase-money,  they  cannot  be 
compelled  to  pay  it,  unless  a  suit 
be  instituted  by  the  heir.  Ibid, 

5.  The  amount  of  deterioration  of  an 
estate  pending  a  suit  for  specific 
performance  having  been  ascer- 
tained by  an  issue,  the  purchaser 
was  allowed  it  out  of  his  purchase- 
money,  which  he  had  paid  into 
Court  under  an  order,  wiUi  interest 
from  the  time  when  he  paid  in  his 
'money.  [Ferguson  v.  Tadman']  530 

VOLUNTARY  SETTLEMENT. 
See  Settlement. —Fraud,  i. 

VOUCHERS. 
Where  the  usual  decree  for  accounts 
against  a  personal  representative 
has  been  taken  upon  motion,  the 
Master  ought  to  require  the  vouch- 
ers to  be  produced,  although  the 
answer  is  not  replied  to.  [Daven- 
port v.  Davenport]     -    -    -    512 

WASTE. 
See  Timber. 

WEST  INDIA  ESTATE. 
Semble,  that  by  a  devise  of  a  West 
,  India  plantation,  the  stock,  imple- 
ments, utensils,  &c.  upon  it,  will 
pass.    [Lushington  v.  Sewell]   435 
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WIDOW. 

The  personal  estate  of  an  honorary 
freeman  of  the  city  of  London  is, 
in  case  of  his  dying  intestate,  dis- 
tributable according  to  the  custom 
of  London  :  and  his  widow  is  not 
barred  of  her  customary  sliare  by 
a  settlement  which  is  expressed  to 
be  in  lieu  of  all  dower  or  thiids 
or  odier  portion  at  common  law, 
or  otherwise,  out  of  his  freehold 
and  copyhold  lands.  [OnslofO)  v. 
Onsha] 18 

WILL. 

1.  Testator  gave  his  real  and  per- 
sonal estate  to  persons  whom  he 
afterwards  appointed  his  execu* 
tors,  in  trust,  in  the  first  place,  to 
sell  an  advowson,  and  apply  the 
proceeds  in  discharge  of  his  debts 
and  legacies,  and,  if  they  should 
be  insufficient,  then  to  raise  the 
deficiency  by  sale  or  mortgage  of 
his  real  estates,  and  directed  his 
executors  to  retain  their  expenses, 
but  did  not  expressly  declare  any 
trust  of  his  personal  estate :  Held 
that  the  personal  estate  was  pri- 
marily applicable  to  the  payment 
of  the  testator's  debts.  [Rhodes  v. 
Rvdge] 79 

2.  Tenant  for  life,  unimpeachable 
of  waste  except  in  the  park, 
demesne  lands  and  woods  ad« 
joining  the  capital  messuage,  there 
being  no  woods  of  that  description, 
cannot  cut  timber  in  any  of  the 
woods  that  are  either  an  ornament 
or  shelter  to  the  messuage,  [^^to- 
digate  y.  Netiodigate]  -    -    -    131 
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3.  Testatrix  g&te  hdf  real  and  per- 
sonal estate  to  tnuteee  to  sell,  and 
directed  that  the  proceeds  of  the 
real  estate  should  be  taken  as  part 
of  her  personal  estate,  that  out  of 
the  monies  to  arise  by  such  sale, 
and  out  of  all  other  her  personal 
estate  her  legacies  should  be  paid, 
and  gave  the  residue  to  A.  for 
life,  with  remainder  over :  Held 
that  the  real  estate  was  absoluti^ly 
converted  into  personalty,  and 
that  some  of  the  legacies  which 
had  lapsed  belonged  to  the  resi- 
duary legatee  and  not  to  the  heir. 
The  legacies  not  having  been  paid 
within  a  year  after  the  testatrix's 
deatli,  A.  is  not  entitled  to  that 
year's  income,  but  it  forms  part  of 
the  capital  of  the  ifesidue.  [Am^ 
phleit  v.  Parke]     -    -    -    .     275 

4.  A  feme  coverte  having  power  to 
dipose  by  will  of  personal  pro- 
perty, and  of  a  real  estate  at  K. 
by  her  will,  after  reciting  the 
power,  gave  several  pecuniary 
legacies,  and  then  gave  to  her 
husband  her  fields  and  house  at 
N.,  likewise  the  remainder  of  her 
personalty,  and  all  she  might  die  6. 
possessed  of,  after  payment  of  her 
debts,  legacies,  and  funeral  and 
testamentary  expenses :  Held  that 
the  husband  took  a  life-estate  only 
in  the  realty,  notwithstanding  the 
gift  to  him  of  all  the  testatrix 
might  die  possessed  of.  [Monk  v. 
Mafoddey] -    a86 

5.  A  testator  gave  all  his  real  and 
personal  estate  to  trustees  in  trust, 
as  to  one  moiety,  for  A.  for  life, 
with  remainder  to  her  children, 
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and,  OS  to  the  bther  iriroieCy»    for 
B»  and  her  ohUdrto  in  like  man* 
ner*    By  a  codicil  he  declared  that 
his  estates  should  iiot  be  divided 
eqluilly  between  A.  and  B.,  but  In 
proportion  to  the  nutuber  of  their 
children ;  and  he  left  A.  and  B. 
jointiy,  his  residuary  legatees.    By 
another  codicil,  in  order  to  pre- 
vent disputes,  he  gave  one  of  his 
estates  to  A.  and  her  heirs,  and 
the  other  to  B.  and  her  heirs,  the 
nimiber  of  their  children  nearly 
equalizing  the  value  of  the  two 
estates.    In  a  subsequent  codicil 
he  mentioiled  that  he  had    be* 
qneathed  the  first  estate  to  A.  and 
her  chihliisny  and  the  second  to  B. 
and  her  children:  Held  that  A. 
and  B.  were  entitled  to  these  es- 
tates for  their  lives  only,  with  re- 
mainders  to  their  children  ;  and 
that  they  wefe  not  entitled  to  the 
persdnal  estate  absolutdy,  but  for 
their  lives  only,  with  remainders 
to  their  children,   and  in  shares 
proportioned  to  the  number  of 
their    children.      {Luihington    v. 

$^itt\ 435 

A  testatot  directed  that  otie  of  his 
residuary  legatees  should  be  an- 
swerable foi*  an  debts  due  to  hitai 
from  the  father  of  the  legatee.  A 
debt,  though  usurious,  must  be  de- 
ducted from  the  legatee's  share. 
IStanUmy.Kwgkfl  -  -  -  481! 
Execution  of  a  trust,  created  by 
will,  to  purchase  land  to  be  added 
and  closely  entailed  to  testator's 
family  estate,  in  possession  of  T.  B.; 
testator  declaring  that  his  object 
was  to  have  a  head  to  the  family ; 
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and  that  if  T.  B.  should  £e  with-  f 
out  mak  issue,  or  dispose  of  the 
family  estate*  the  residue  of  his 
fortune  should  go  to  A.  B.  or  his 
nearest  relative  in  tiie  male  Ime^ 
[JVoolmorev.  Burrows]  •    -    512 

8,  Testator  having  given  an  annuity 
to  one  of  his  next  of  kin,  and  ex- 
pressed a  reason  fbr  giving  nothing 
to  the  others,  gave  the  residue  of 
his  property  to  his  wife,  recom- 
mending to  her»  and  not  doubting 
that  she  would  consider  his  nearest 
relations,  aa  he  would  have  done 
had  he  survived  her.  Held  that 
there  is  no  trust  for  the  next  of  kin, 
but  that  the  wife  takes  the  residue 
absolutely.   [Sale  y.  Moore]  •  534 

g.  Testator  after  giving  his  real  and 
and  personal  estate  to  his  wife  in 
fte,  said  that  he  had  given  the  same 
to  her,  unfettered  and  unlimited, 
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in  full  confidence  that,  in  her  future 
disposition  thereof,  she  would  dis- 
tinguish the  heirs  of  his  late  father, 
by  devising  the  whole  of  his  estate 
together  and  entire,  to  such  of  his 
fiither's  heirs  as  she  might  think 
best  deserved  her  preference.  Held 
that  no  trust  was  created.  [Mere" 
dith  V.  Htneage]  -    -    -    -    542 

5€eCoi9STRUCTIOK;  COKVERSIOK.— 
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WITNES& 

A  witness  who  had  answered  some  of 
the  interrogatories,  but  refused  to 
answer  the  others,  was  ordered  to 
answer  those  interrogatories  within 
four  days  or  to  stand  committed. 
[AuOinv.  Prince]     -    -    -    348 

See  Depositions,  3. — Practice,  1. 
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DIGEST  OF  REPORTS. 


The  following  WORKS  will  be  found  to  present  one  continaed  Series  of  tbe  Digests  of  Reportt, 
from  the  earliest  to  the  Utest  Period : 
Jtue  Pttfriiihed,  in  a  \ar^  voU,  royal  Mw.  3 1  6t,  boardi. 
Dedicated,  by  Permissbn,  to  the  Right  Honoareble  Lord  Ten tbrdev, 
An  ANALYTICAL  DIGESTED  INDEX  to  the  COMMON  LAW  REPORTS,  from  thetiae 
of  Hem;  III.  to  the  commencement  of  tbe  Reign  of  George  IIL ;  with  Tables  of  the  Titles  lod 
Names  of  Cases,  amtainmg  the  nibOance  cf  above  One  hundred  and  Jtfty  VoUma. 

By  Thomas  Covbntry,  Esq.  of  LincokVInn,  Barrister  at  Law,  and 
Samuel  Hughes,  Esq.  of  the  Inner  Temple. 


Lift  of  Reparufiom  which  tkit  Digest  has  been  compOed : 


Saonders, 

SariUe, 

Saj'er, 

Shower, 

Siderfin, 

Skimier, 

Strange, 

Styles, 

Vaugbsii, 

Vcntris, 

Willes, 

WiUon, 

Winch, 

Year  Books. 

YdvertDQ. 


To  lender  tbe  Woilc  more  extensirely  uaefol,  the  whole  of  the  modem  matter  to  be  fonod  n 
tbe  Yafanble  Notes  to  many  of  the  Reports  has  been  faithfully  embodied,  and  references  btte 
been  also  made  to  oontemporaneous  Reports  in  the  Conns  of  Equity,  and  also  to  important  reoeoi 
deeisioDS  and  statntes,  showing  tbe  aJtemtions  which  have  been  made  in  particolar  bnuiciMs  of 
tbe  law. 

This  Work  wiU  be  found  an  escelknt  substitute  for  (he  old  Reports,  as  well  as  an  mpk  guHf^ 
tksfmndation  ef  the  modem  Reports, 


Aleyn, 

Burrow, 

Fitseibbon, 

Keble, 

Moore, 

Anderson, 

Burrow's  Settle- Foley , 

KeUwey, 

Noy, 

Andrews, 

ment  Cases, 

Fortescue, 

Kelyng,J. 

Owen, 

Bamardiston, 

Carter, 

Foster, 

""tT  '"^ 

Palmer, 

Bvnes, 

Carthew, 

Freeman, 

Parker, 

Bendloe, 

Cases    temp. 

GUbert. 

Kenyon, 

Plowden, 

Benloe&DnU- 

Hardwicke, 

Godbolt. 

Latch, 

Pollexfen, 

SOQ, 

Cases  ofPracticeGoldsborougb, 

Leonard, 

Popham, 

B]ackstoiie,Sir 

in  a  P. 

Hardres, 

Levins, 

Practical  Cases 

Wm. 

Clayton, 

Hetley, 

Lufy, 

inK.B. 

Bridgman,  J. 

Coke, 

Hobart, 

Raymond,  Ld. 

Bridgman,  Ori. 

Comberbadi, 

Holt, 

Littleton, 

Raymond,  T. 

Bmwnlow  and 

Comyns, 

Hmton, 

Lutwvche, 
March, 

Kideeway, 

Goldesborough, 

Croke, 

*Jenkins, 

Roll?, 

Bubtrode, 

Davies, 

Jones, 

Modern, 

Saikeid, 

Bunbaiy. 

Dyer, 

Jones,  Sir  Wm. 

Anstrnther, 
H.  Blackstone, 
W.  Blackstone, 
Botanqoet  Ac  Poller, 
Bamewall  &  Alderaon, 
BamewailAc  Crcsswelli 
Broderip  &  Btngbam, 


Forrest, 

New  Reports, 

Kenyon, 

Price, 

Lofft, 

Smith, 

Marshall, 

Taunton, 

Mauie  &  Selwyni 

Wightwick. 

M'Cleland, 

and  Wilson, 

Moore, 

In  fl  large  vols,  royal  800.  fl  L  lOs.  boards, 
A  DIGESTED  INDEX   to  the  TERM   REPORTS,   and  others,   analytically  arrsoged; 
coutaiakg  all  the  pointt  of  Law  arsued  and  determined  in  the  Courts  of  King's  Bench,  Cobiibm 
Pleas,  and  Excheqoer,  daring  the  Reign  of  George  IIL  to  the  8th  year  of  Geoige  IV.  cootuBW 
in  tbe  Reports  of 

Burrow, 

Chitty, 

Cowper, 

Douelas, 

DowTing  &  Ryland, 

Dumford  &  East, 

East, 

with  Tables  of  Reference«  &c. ;  contatnii^  the  substance  of  a6ooe  One  hundred  and  tieeaiy  Vti^^ 
Second  Edition,  consMerably  improved  and  enlarged,  and  bronght  down  to  the  year  i837* 
By  Anthokt  Hammond,  Esq.  of  ihe  Inner  Temple. 

The  preceding  Works  nuty  be  continued  annually  by 
THE  ANNUAL  LAW  DIGEST,  in  royal  800.  price  gs,  boards, 
AN  ANALYTICAL  DIGEOT  of  the  REPORTS  of  CASES  decided  in  the  Coorts  of  King'* 
Bench  and  Common  Pleas,  and  Exchequer,  in  Chancery,  at  the  Rolls,  and  in  tbe  Vice-Cbso- 
Conor's  Court ;  in  Parliament,  in  the  Consistory  Court,  Arches  Court,  Prerogative  and  FecuJwnt 
and  in  Bankruptcy,  Nisi  Pnus  and  Crown  Cases,  decided  in  tbe  year  1838  ;  eontimiei  anoMUfh 
By  Henry  Jeremy,  Esq.  Banister  at  Law. 
Thii  Work,  on  perusal,  wUl  be  found  of  great  value,  as  it  emhraees  and  preseiUi  at  •"*  •*'*!^ 
tf^  decisions  of  the  Afferent  Courts  that  arite  in  the  course  of  the  preceding  year ;  ^*fT^^ 
^eumatanee  of  being  pubUsked  annualbf,  affords  a  ready  reference  to  all  the  pomts  decM  ^"^ 
that  period. 
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